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N>jf^rJl TnkwmjJ. InVr-— , I. L ll , 19 H-^ra , reforrod to 74^ 

KMadkIihor Hilg ir\n c. Blngubbii Prfcti t 0«blu!ag. I. L, It., 8 II- m , 96, * 

rcferml to .. .. „* 573 

Kerftging^ How # Mutb*^ 1 L It.^ 26 M kI , 3CS, f Unwed 46 

Nurayftn ♦, 8Url R^w CliAodrg, I it. 27 Hnm , 373, roforrod to 479 

K%ni7M04lRo<Ul #. Viird*cb»iU ItMidi, M ft, O , 1H69, 97. dittootrd from 809 
N*r«y*tta Row p. DhtrBAoh^r, I, L R., i6 M«d, 614, ref. rrtKl to .. 66^60 
Ntthtjl Kltbo»Jl » H^rl JngnjI, 8 ik>m,, fl. C. Hep » A, C\ J » 67, rr- 

ferrtd to .. ... ^ 613 

N»iw*b Aglmttf AP irh»r< t* H*nu IS M’>o I A,, 44, fultf^wed 263 

Newton* Liddierd, IS Q II , 926, folU>wod iPS 

Nlttftpfft * OftOgnw*, I L H., 10 IbJtu., 433 fullnwod 698 

NletArlni Deeil • Nnodo I,-»l Hoto, I, L It, l6 C do . 008, referred to 422 
Nurendr* Ketb 8irotr e. K'^totlbeeinl Die), L U , 23 I. A , 18, referred 

to . ... ... 7CO*7 07 

K ifido ItniaiMr Neeker e. Beaoiudi Qe/>«, I. U It, 29 Celc.., 871, refers 

red to »rt »•* *** .»+ >+♦ ri 

O. 

0‘Conor r (ilmUin it.ul r, I !,. 1 !„ 'Jh \ll,ni7, nnt r.iIlo«t«l 631 

P. 


IV.HIw^O HiOgbo Hem HU ri)*e, 1 I, U.27A11,I6'. rofi rri'd In ,,, f 0 

Heorheo'cte VrUtt r V»lihitnlltn ftitlriel, 1, L. H, 3) Mul, t'Sfl, 

followed ... 733 

P^trehrl Pertep Nere * Siogh e Itudre N^reln bitjgU. I L H , 26 All., 

6)6, diitiDgulwItnd .. 817 

Pfttrwri P^rtep M‘r«ln SiO^;U r L I. Wixjkly Nuloe, IbUl, 

p llH, diall rugnigliM 674 

P*y4 M'4t«thll Appu e Knv^myl <»nin», 1 t» H . 19 M *d , 161, referred 

to » ... .. ... 882 

renin«t«’eltey%r Aam«) e. Nemtcrlnr Plteiii, I L. H . IH II d , 800, 

rtfemw to 777 

Peetoolce Noeiarweoje* e M'OiirkJ e A Co, 13 Mno, I. A,. 112, 

referred In , ... 14 

n» ul t9»ead It »ni e .\’t»rplogh Pergb^d M Mfr, I. L It,, 28 Celtf , 78, re* 

fi-fftnl to ,, ... 376 

Pterny I#ji 1 e, Iterkolrf, P A , Nn. l>fl of IHbJ, tb’odcd Alb April, 1B86, 

followed ,,, 778 

Pilem M*l e Kidlij AH I H H 24 All , 22 b dUltngiilebcd ,,, 434 

Pudtttore e Wbeit- 9 Sw end Tr . 44i', referred to ^ H7 

pull • (Mngg. Jrt M end W .9Ji\ rrfr rtxl l*> ,,, 777 

Pmg D4 n e, H dde6 Wiw kly N'lie*. J'HjA |, 3J3^ fnlluwet 778 

Fr»fi N^tb Ifny e M'dietb t*b*nJre (‘Uowdbry Wottr#, I. L. It., SI Celc., 
w 646. referred to . *** iSl 

PrUcb»rde 6P end P . 09, rrfprr<Nl lo 6U 

Proiuonotturel l)i*l e. Kell \U* Hoy 0 I* H . <347, not followed w.» 

Poren Cbend e, Bbeodet H*l. I L It , t » All , 313, followed 811 

Port ^ Cbti^f P‘l Itt ibo muu?r of— , I I, K , 27 r%lc„ 1038, refer fd t<J •• 


tjtjreu e Kun] Ikbo er, 6 S *W, P., II C lU’p , 187, d ell nj|^il»hcd m« 
w — f i8it4otnvd Akbi'', 13 W IL, Cr, It* 17 ^ 
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Qu«n t., Mobnh Bt.ww. 10 »' R , f' « • !'’• 

c Purtorum !*»••, a W l(. (V 11 4.'. rr^rr.-J t" . 

QuMn-Kmpx«i. • Ad.« Kb.o, I 1, It, W AH . 

_ r. I 1-. It . I' H"* 13' -"f-'-'d ^ 

p, IhIkH.lio. V,(li.l. I I. It. 1* I*-'". '"f-'Oj 


p, llnj .Ssr.lo «*o, 1 «• R . All , 6»>. 

• Uurkf, 1 UK,6AII,S»+ tpl»r««4 lo 

p, ll•:<lr». I U K 10 

r (l.Jidh»r, Wt<’kl7 Nolr.. IM*'. F !?«. •» 

*, Q.og* R««, I U R . » All . »A 
«. M»lku Ul, I U It. » All . I'd!. 

•. 1‘olKlti. I t. M . II R»«l.. Wx> fp4k»«*4 
t Ritli# Tlw*rl. I L K, la All. Rad, foO<«*J 
*, 8iflnM Ul. 1. U « . IS All . !». •*t*n*4 i» 

*. UuMNk*. W*«klj Ho:.., lOWk. p. rm, 


4 
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i**<*, 

tti 

« to 

Tyti 

14U 

7iH 

Ml 

4m 

ikin 

Ml 
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10 


Itnd»n*!h I>Jt f OUbr»rnc •odro. U «oo , I \ I, ^ 

K«<ib» KUbdU f Tbo of p\o«#*, 

p 31J* rcftfffts4 lo 

Itiidilin IVrdhftd Wt^Kf r !>•» I I*. U ,***^‘'11 

to 

Ka(12i» tUtji«n .‘^bah* •• Tr*© .N'%tU H 7 I K U , iVWv, i'X 4A*ii*^ 

goiihrtl 

IU4b« SiDgb •. M»i>Kai H*«i, 8 C\ W. N, 7|U #irf#ftp4 to 
lUghubir • liu4liQ Lil* 1* I* ^ AM , V«, f»f##tw 4 i* 

KagtmaaUi l4m«s4 t J<ir«wi« IU 4 , I. L K * B IM .. loA, t •» ^ 

H«ghaoAib daraa Slttfb • Sri I. I* S . 4i AM , tiH. 

Hm Bodrtt Dm Uoklw U»b*4iir (liual D«) 10 P ^ ^ , 

583, follow^ 

lUja V. SirinlnMi, 1 U. 11 lt«4 . Silt 

K*}Ah Uokh«tt Sihfb ». Hap Biagb, U H « |0 | X , IJt. ^f*ff«4 

to 

it»J Coota^y IHmm t. I*foo MoiDivb Soudy, I (* W. 4^ »•- 
forrtd lo .p, M 

RiJ Lakhi Ubott t UvbtMlrm Cba»4i« L U H, 1H 

«e . ... 

lUj J^ar«lQ Bh*4art r Aabulo«|i Cktt«k#f^4»l)y, t U R . YT t fb< , 44 

iixt 646, foMo«#d ... ... ^ ^ • 

Htj# VytQkfetrtf At»tavlr«ai Nl»U«lk4f # 4 if i' 

B«p,A C. J., lUl, r»f#rwi to ^ 

BatftAlAk^ttl AatEUtl t. BlrManiiit IVrtUMl 9»U«ii4]r«r, 14 t A. 

670, rtftrrod lo ... ^ 

iwBAworthl Aiyw SstinuMal* Al|v. tSlIU^ L. J. M, AiPMtod* 

.« ... O ^ 

Rmm OuwJm VlMul t. Sbolkli Mobyia, 1. U H, » 614, 4*^^ ^ 

tlngulibod ^ ♦;? 

ttiBKhluJWr Mltr , IWcba IHiirit. 1. L. IL, 7 All, ftSl. r«IVHt.kl 
Bam Dm Okakitrbatl p. Til* OM*i«l L.if) 4 l 4 ii*t, Cmi** U<m >»4 
ptny, 14, 0»w#M)r#, 1. L. II,. 0 All, •«, r*i»,n,4 b, 

B»a ^^*.Cb*ik*0.N.W. F,M.O, Rpp. MV, ^ lA. t^.4 
HMMhM (^lw| ^M.U Bklkh, 1. L. K , • AII,WI. Upit^l 

yWTWTrWH tJO 

»«««»« nart f. MUoAia Slafti, 1 . U H, U Ik, MO. ^lisaaMM 
£*** ti ^ ^ H, Id All , 67%, AltUagaJ*h*i4 . „ 

9m Ul ThakaMUai *. Ukhal^aaA Maatfua; I 9mm^ 0. C. 4 IUM.. 

i-pp* 11, r*f#rr44 to ^ ^ 

Saw Haiala c UtbaiUi Pnuad, I. L tt , lo All, Ml, lafTiaA i* • 
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TAliLK OF CM ni> 
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hikafK«.r«ia ^lagh r* B*bu Siogb^ 1. Ls. H , 18 AU^ 4C, rufcrrtKl to 
K^taphil lUi « TuU Kn*rl, I L. IL, « All.. 116, rvfrrrod to f, 

U«m Hrtrtip I?, lUrn Dei, I. L, U , If9 AIL, SKfl. rv’forrod to .. ^ 

EjUDieLiik p. ItinnUn Kooodo(\ I L li,* 6 CmIo , KI5, rt^ferreJ to 

Molj»p4ttar « Hbuttro Mtnjco <^onthiil, 'i4 W. It , toU 
lorrml ... , 

lUio p Nat Singb, I L H, 27 All, 473, n'firrtKl to 

Uim 8okb Hhuoio « IlrtJlimoyi 6 t*. I< U., 470, refwrrcnl In 

Haoj T»h»l Hlflffb K Dnhrl lUi, I L IL 28 All.. 310. rcferri'<i to 
ItAttt Tulml Siujih « lti»oiwnr 1^11 HaUnn, I, U , 2 I A , 181, referred lb 
lijiai KUhori c. R*Ji R%co, W*cVly Notoi. 1J>04. p, lO^L diitSnjfulilitKi ,,, 
IUdI Mfffii Ku&wkr #, HjqI Hulta Kuowar, L, R « 1 1 A , 167, )rvf«rr#d 
to 

lUfiiU# Rftdb* lUaL I. L. R. »0 AIL, 470. rofArrtd to 
H*trml din #, K»rlm ii«kh«b, I. I* R , 12 All , 160, referred to 
JUfflttA ♦. IMmj TiMkv, 11 Ik )».4 H, C R«p, 172, follnwod . 

Rooitiann v. CA&adUo 1 Aclflo UnitAriy CompAoy, [lB02j A , 481^ 
referred to . 

Uo«« « INir^, • 81won«, 471 j 20 R, II, 142. r«f*rrcd to 
Kattonji Bdoljl 8Uol t. Tbo Colloctor of TU»o*, 1 1 Moo., I. A , 205, rfl- 
f#rr*d to ,M 


8 . 

Sftbri •. G*0f#hi, 1 L. U , 14 All , 23. followed 

B«dAahiv Morotbvmr t Harl Morc»hv»r Obulf, 11 liom , fi, C\ 

Ho p . I JHl, rrfi'i red In .. ,,, ,,, 

IhRias t iH’nki Ihdnf, Wi'^kly Nolt* lIHli?, p 1. fnltnwed 
Halijf UhIhji r {hjln', \Vr<’kty Nntin Rhi 7 p 1, r»’ferrid to 

HaajaJbiMi • Sotneab v^r. I L R.. 5 I!'>t*} , .In, ,, 

HuOtlfnrd r Ikal, (LW# J , Q H . 7 i, ref* rr«Ml in . . 

HiOl Kninar t. l>#o Strtn. 1 I, R . 8 AM , MIA, rrfi m d it» ,,, 

HifiH * llb*jfw»a, I L It , 25 AU , 441 , re ferfird to 
Kcaly I* U^m N«r#iiu 4 W It , ( r R , 22, rrferrod to 
Hero W<>bott lUoio r Mbogob^n Din Randey t L R , 0 Fait. ,CkJ2, foD 
lowetl • 

HbwlfU • Htib UumIh, Wnpkly Not*#*, p 184, r#f#rr»d to 

BbAikh AtimchW^d MoaHou t. HyfuurA IRboe. 6 W. U, M. U, 116, 

rofrrnd to 

0b4ller«l« 0 Pmjner, U It . 16 Q R, 767, referrcMl to 
Hbam Ul • ObtalU, 1. L R . 23 All . ATAL fdl.twcMl 
0k4m 1 a1 9 lllfri Kutiwur, t L U , 21) All . 42<L djMtiqfrol»bod , 4 . 

Sbtift Suadur * Mub*Btiud lUtlaliAto All, L U It . 27 All ^ 601, rof«md 
4o ... ,,, 

Hbural Huod'ifi D+blo a HHnbo l^vraLad Kban 1‘bowdburl, I I*. R., IS 
('ale , lUK foUn*»od . , ... 

Hbe»kh llt.barut Allyr Heptul MU»®r, N-W. 1*,. |1 Htjjx. 1800,40, 
referred to , . , 

8l»eo N«rjlo Slogb a Kbtirgo 10 t* L 11*337, raferred to ,,, 

JBbco Pargviib Dubtf r, Dhaoraj Dube. I I*. U . U All , 236, referred tn ,,, 
Hbeo I'r^aiid il Habafi Lai, I. h. U.. 26 Alt, 79, refarnNl lo 
Hbct)ral |0 Kunwar r Itam l^npiah, I L It . )8 AM . 'J^T, f<41uwed 
Hbro Hiogb a Jaool, I U * D* All^ 624, referred to 
Hbeo BliTgb R*( r, l**kb*., I. t. R , 1 All . 688, rt farrrd in 
8b#o Hobye Koy # Luobm^ahuf Hlofb, L L. H,, 10 Calo,. 677, foMowtd,,, 
Sbifjlnatti 8«b«br«m Manrmdl 9 , Wamaft Narain Joabl, I. L. 22 
llott., 900, foRowtd . . ,,4 

0lrb«dl^Ral •, HafbuAatb PnM(*d. I. L lU. 7 All,, 56B, rtftrrtd ko ,« 
8lu Ham a Madbo !>•). 1. U IL. 24 AM , 44, rtfor rod to ... ,,, 

1 JL n , 904 

BUttVrlo IK rp*dry, 0 Jl. «4 W*^ 004, reftrrod to ,,, 
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GENERAL INDEX OF CASES REPORTED -JN THIS 
VOLUME 




ACKNOWLRDGMKNT, Aot No. XV »f 1877, locttoo 10 00 

ACTS— law— IXVIII (Uiury Uwi Prpo.l Art), 5## Act No. XXVI of 

im^MAioadO ... ... ... ... ... W 

■■ JOa— XT (HxvBa WiiKurn* BaMAE»u«a Acr), mctio)^ 

JfiiiAi wMmp — J g ii<n* i iy# mU* Q/tNuU^Wtd<m 

mi dfrimd p/ prpmHf of W JUrti Wh«< t tb« rukt 

of W eatU rMOf Bit« U« Hpr^t at « widow to rpm^rry, % 

rtWMrrUto hm not tb* rotuli of div«ttinf hor of ibo prop^rt/ of 
bor boabtud. 

JSr#r Sorw* Z>«j r. L L. R., II A\U *30, I>A«r«» D«# 

r» Jf«Hf Z«l, W*«kW KoUa, IWO, p. 78; tad T. J odA o 

L L. bU, to Ilk. 47< roforrwl to. 

diod« lotrlmf a wMow 1* tad « vioUior JC Maf ptr* 
nihlod bo do io bp tko taaiM of tbt narrlod *8^^ 7* 
Irwsvfomd bor laiorool Is hm irti boaboinf • property to J> asd S 
X porporied tn mII tjbe turn# pro^fte to Z, who njortffBirotl it to 
X r »nd N JR. //»/</, on ttMlby i;*n(] S for recntrry of the 
property lr>n*fi ri r«l. lliot thr plnnUfT* wit# tjol twttnl to 
roiujiMHic I hr ilofi ndflOii (A'. L Rtnl I*'m toor fcci) in mpoct of 
aey cWtfla of G wbirh tb«y might harv pitd. 

Rboddo «. Darge rreetd. I L U., SO AlL ... ... IIS 

1800 — XLV (iKDiAw PeifAL CoDaV itCTioai 83 Amo 400— 

Crtanee/ IraerA o/frurl — ) i/f/d that tWt • peolal »«QteQre 
protitWd for by Mcilon 8S of the IndUo INroal Code la a arotecoe 
wbirh ftholrld oaly be loAlcted lo rare oetea— iboae la which erlme# 
of an atf%oloua aaiott are etuoaed or la which offeacet have beta 
eomaiUted uadar aggrarated elrcumauaoea. Qe##ji v. ifoAoeaW 
JHif, 18 W. K*. Cr. K 17, lollowail 

laperor a Aaarlt Lai, 1. L, IL, S9 Ail. ... 88 

* — — mcTioa 168 — 2 )#Ae<- 

ITmmttmtjf **^Aei Xo. To/lWl f PhiiM Act), SO— 

XHs<A*4iP»r* to ordttTi of /Vlic# «« /a aoiadm?! ojm «ror###io».] 

W bora rertaln laalag pert la a rollgloua proeoailoa gratali* 

nualy dia^beyml the uidcra of the police eoaceralaf the uiaaDef la 
which inch procc^aloa waa to be eoaducted, wlib the retnU that a 
rlol waa noiy averted by brloglag ar«od police upon the teeae, tl 
wat Aeld that the pereoaa ponoeraed aetod— thoegfa aot** mallga* 
aaily yet “ wanioalv ** wUhla the attaalag of aeotloo 168 of the 
laduB Code, aad were properly ooavleted oader that aeetka. 

«dSr#fd alao ibal a eoa\ietloa oader teeiloa 168 of the ladlaa 
Pea^ Code doae aoi Warraat the Ukleg of aetioa oader eeeiloa 108 
of tl^ Code of Crlmtail Kroeedure. ' 

Bwpteaa v. Hoeala Ikkheh, I. L. K 38 All. M 

taonov I9t— iWWf- • 

<a/*/aU# eeidewe#— Df/wifkak.] Oao Cbeda 1*1, whoe# Wotber 
Oebl wae *a aeeeaed pertoa. applied to ibe Ootiri oa behalf of iba 
aaeaied aekiag that ibe wllBaaeet for ibe proeeeaUoA nilfbt irel 
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AClHOWliiP'OMlMf, Aai No. XV of Ififf, $mUm 10 .ff m 
lCTS«-IW-lIVin iUrntf Uwi rnmmt Acl), a## A©l Ko. IXVI of 

iwi* m ... ... ... ... ... m 

(Mmm Wmmff' Bumikmum Arir)* •wtiuh 
J fiwiii mmdiM If n»li» o/ 

W ^r«l WbOi # ? uki 

€l «»sl« lit rlir^l ^ n wl^m to ftmnf » 

ftwrrkpe bii m% ilb* ftidi of Alvotll»f k«f of llit fr#|ioflf of 
lor ii«l Iiiiliii4 

JW rnmm Ikm r. MkmB, L 1. 11 AU., m, JDImw Bo# 

f* JfMNi Jkll« ili J|4M^ ¥• 

i lit 10 klL» ftltrroi 

# iWi iiHfiJif * wlter f •»! a JC Wiif f«iN 

piillii lo io i0 % ^tlm #1 lk« ai«^i mfrltl iialat JP 
hm laloftti Im li«i* iml limnlim#! profiof If lo p oai f 
JT »tirj|>ori#d t« ifll tjbi mm^ pmmftf to Z» alio wort|f8gdi II lo 
F r ftfiil If M, ott ioiloy If mi S for rorwwrf of llii 

|ir»*prtj lr>‘iiffrrn**l* ili»l llio wi*f« «ot tmsiail lo 

roliiilMiii !0 ili*^ ikfrmlntita L ^ii*i I/g iiii*rtf*>fi?«ij It* rfi|»o«l of 
001 4i0^§ of 0 wbirli ihwf to if hi Imw piifl. 

Khm^ ft Umm Bmmi, I. L. Il», IP Alt t.t iti 

(IfOiAir Ftirat» €oo»t inetioiri tl Afo 40i«* 
Hfimnmi kf^m^k pf | if 1 14 iliAl t It# • |i#olal 

jpfofiildl for hf if of ill# 1 11 ^ 1**11 t%m\ lit muimm 

iriikt *h4iM oaljr hi lollktiil \n mm i® whl«h orliHiM 

of m alliolooi m%m§ nr# or l» whkli ofoom h^m 

JM#r, li W* It* €r. It* 17* lolbwt4 

liii^rof # Aairll l^t 1 it* P All. M 

**«««*««*«*.«*^ $»mmw lii «» 

Wmmimi^ '**^d0§ jr*». r 0/ wt f* l%l#i fe-* 

t# #r4#r# pf Mh* ## #*i mmimi pfm proniiikfi*] 

Wh*^ri ##ri#|ii priPOii loflof |pr| I® # rollf loot proitiilott fmlolk 
oiitif If*# oidtri of Its# polk# mmmfmnm It# iiai»»tf I® 

Oflilrli itifli prtitftilois weh Io h# wllh lli rtioll ilml a 

riol wti ottl| a?trli4 i»| hrlof l«f polli# iiiio® ih# II 

mm %k%% th^ p 0 fmm »#!** oiallfo* 

aftllf ** ** wlihli til# of •ttlloii l§i of llit 

J»4iii C*o4o* ioJ wtf# i^optflf mmUtM Ihal nitlloe, 

aif#M •Im lAiil a ooiof »iOllo» lii of th« liiko 

Pm|| 4m »#l (ho (allof of iolio® iit#f moIIoo 100 

of Iho Co^ of €fl»ltt«l 

liipriit t. lloMi® Hilliih* l« I#. Et» 19 Alt ,•« M 

0»# Chf4» tat wfaoio hiotjkwp 

Pill m» m ptmm, ipflloA lo ilt teori m Idkilf of 

ftitttitO iilisf Ikil lit iritumfilw tli pwiiill^ »il|^l il9l 



Q£HJS£Al4 XKBHX, 


xtU 


(Tin>rxir PvirAfi Cod*), oottow* ®04 un> WW — 

A f ttm U #Ar#* p4r»^h4 mrm*d wUk 
• Thr#* p^ffont iitU^ktd * foarAh irilb 

)«ibU. *tMj OA« wf ih« mmUmiU itruck 4 bJow which frAoiurwd tb® 

•koH of the tttt*®k*<l Afid 04nf*®d hli d®4th^ bat tb®eri4ono® 

l«fl it iiv (lotibt «• to which of ih<» ihr*# MMilaai® itrack th®t 
Wow, 

SM ih*! the off«QC4 of which th® thr#* tMltanU wor® 
rrttrofii hort tmihtr thma colpabl® hovioldt sot SMOn&tTaf to^ 

• ojAr. qm^MmfTM t. Dmm^ I. L, 19 ITtd.* 488, 

roll®w*C 

Inp^ «. fihoU SlacK Mi,R^t9AU, ^ ^ 9SS 

„„ .. «*ovio*r 888v 1 a* 

(Uml) He m ef 1901, miloftt 147, 887 Mid t» tTf 

'■ ii^mov 

Simin 0 / km4 9 / ik$ 

fmdw #r mmi gi w^ iii#*4#r 1 6tol«a proper*/ oontTitief of t eo&* 
•MeteMe gaMtiVf ^ wdf kiof eboal ire moBli wm dieoor* 

evoA Oft iiifib 1^ Ue poUee In a looked roo« ia e kooM beloftflftf 
*0 fta4 iftiMUlei by a Jeia* Hlada fwOy ooiapoeed of a fftiker, eoi 
ftjftl fiftftlnnn, n* toil was fOftftd *0 be tko a»aiM«1of amber of 
iMtA fta4 *be key ^ tbe fooii In wbiek *be eielea property 
wm inmmS wm p t oia ee d be klM. Tbe eireoaiftaftoet were took 
tka* 1* wa« eery fmprob^y^ that the cloth oookl poealbty bate been 
placed where It was foaA wUhoot the coQoIvtDce of »o«e or all of 
the x&eiaberi of the family J5r#/d that odder Ibe abotro clroua* 

• fcaDOti tbe coovlcthm of the maowglne member of tbo family ooder 
•eetloa 4tl of Ut# lodlao Ptaal Co& wae a proper coarlotioa. 

t. Ui, I. L, 1C, 16 111, ll9, referred to, 

Bmpe^r ev Bttdb Lai, I. U B«, 19 lU. ^ ^ ^ 

4M, 

mdHm^ fLoHUJ 2f^^. I «^1900 (HT^-W. P. m4 0u4k 

M nmUi p n l i^n* n^wHcm 107 ] Oertela eaitle boloayla^ to oat 
V. B. epo^raHotit oooaetoae whea ia ebarfe of a eerraftt A M. H. 
•Irayed, or were drlten, into the Goteramea* OenleBA at Btbaraa«< 
jMura^ ibtre eaaeed damage S*id that M. B, foold aol oa 
fimeTfteit be eomeltled of tbe offeaot of nloehlof, JWiee t. Oruk 
Oeedtr 14 W. K„ 81. aad fcpreee t, Bmi j^ayt, 

L la It, f IflL followed ifWd «leo that aectloa 187 of the 

ififtielaallilte Aei. 1900. did mot apply, ibal eectloft beiaw oat deal- 
law wUh offeacee afalait the pereoa, Jt^ay^Jimperer e. rmim Din^ 

Weekly Note®. 1906 , p 19. followed, 

e Ifebdi Hataa. L L. 89 AB. ***686 

. gaertov 4d8— Xwrk*v 

A»wt»'<r e fe*e# kf etyii— Jferdaa of ere#/.] The acotjeed 
WM foaftfl Ifteldt tbf hot>»« of tbe oompialnaoi at midalght. 
awd bit prOeaftce wm dUcorered by ibe wUe of the eomjdalaaat 
enHatf out th%i a thief wai iaklag away her haoell. The eeltUace 
of tbe toaipbilftaot »how^ Utai the aceeeed wm aot there 

with the ooieeat or *i the IftflUtloa or for tbe pleaaure of tbe 
eomalalftajl*. JS^ld tbal tbe aoeueed wae preperly ooatrle tad under 
•aHfoft 406 of Ibe ladlao Pefta) Code. It belaf for hitt to ebow 
Ilea* hie tftiefttloft wm tinder tbe alrmmetaooae Inaoeant, Srif 
Bm4*v. Tks Qweet»-JPeifre«e. L L. R,. 19 All„ 74, dleilawalehed 
Mmhmtwnd Mwm ▼* OAa M eewem, I. L. 1^ 81 Oale., HLfotlowed 

Imperor a. Ubrl, !. L. RwlO AILV,. f*. 40 





~-XfM 

Bigt. 


(fmtAw Butaib Cobi), $wm0m mi jum 
Jmmu^ % iMrm fmmm mm«4 mk 

iurl.J Tfcr^ ptfu^ni Bll#iik«i n fBarifc with 
klfcl% Ikt Hitalktlt »%tmk m felow whbfe 

iwll D# tkt |i#f»i»itt mnm4 lilii hn% llifwliteiit# 

iwl fl itt^intilil ii wlikli of ih^ itirto itriacl llml 

klow* 

Xt§M UmiI lilt of tout of irltitli tlio Ilirto wori foil If 

wm fffkfOoi korl tolbor Ikoo oolmM# bMiolilo »ol inoosolfog lo^ 
f ir. Pmm I, K E*, UMwA, 

iWUloiNA. 

Anfim Utolft 0li|^ L JL 1«» 10 JJl «t« iSl 

nwmm WA ^ Am% 

Mo ifi ^ mh m^um m, ... *.* m 

i ilNmOB 411 — ^ 

tMm Mmim of Ami tf im 

^ mmm4^ mmlfrl Sidi^ ftofi^lf ooiiiftMof ^ » 000 * 

0^1 Afo iiftoiii^ woo ilioof^ 
i^om wm^ ^ ootioo It o bdkoi fmm Im t bom 
I# li^Mli^tf 0 folml Hunlif oomioidl of s iill^» iom 
IHfii IHH fii fomi ^ ^ ib# momflof lomlbof of 
Ik# llMi%| iiiA iiot^iMlIiofooii to wkl# pofif^ 

m# mm hf Mm. fit otfoinilm^i ortto §wm 

il mi Wjff ilisl llii ololli oooM |io»ilblf btf « looii ' 

wliort II wti foool wllliool 1 I 10 fooolfuooo of nomt or oil of 
Ibt *o#wbori i»f Ibo fimlff. W»M thol ooftor ilii obo?« firouia* 

•lonoti llm ooof loili^ii of im oioiobor of ibo liio)ll| oidtr 

iOilloo 4 {l of III# IjuAlio Ctm mi 11 jproj^r oooirkllo»« 

t. Sh$i^mm £wi^ L h. E.» I A 4ll*« Wi rtforn^ lo» 

i»iN^of 0 * Bo#i I. u E.t ii 4a «*t ’ m 

fimmij W 0 . t qfim fW^W. M mi CMI 
o#f^ I# ] tolll# btlooflif lo out 

M» M. tt|to#fiirloo# mm§im§ whm lo ^otfo of 0 ttmolof If. E« 
•lri|o4 m mm irlmm. lolo llii 0ottfowtoi CNii^iii »i iobomii* 
fiupnj^ Ibofi M^ii Ibil lf» 1« mnU sol m 

Pi«i0f4«li bo oo»oloi#l of ibo oftoM of wiiiblof. FwtA§$ ?• &n§k 
14 W. II*, 81, oaA Mmmtm t. Jol Jofo, 

% hi 9 Wmmn llIL lollow^^ JfflJ tbit i^lloi lif of ilio 
4tl, IPBO, AIA mol of |^f , Ibil »tollo« fetliif oo« 
lof wllli ofoooot i^lifl lb« film®, t» mim 

WmMf m%m, IW, p. 1% Mlm^ 

toVrof o. MoMI litiii, t U 411, mm 

# / po#/*3 flio loioiii 

wm looai Imoldb lii# of tfi# mmmummt ol 

oaA lili mm ili«?tor#i % ibo wlfoof ilio OiWfiltlmottl 

Ibil 0 llil#f mm lollaf 8im| btr tiiotll. Tit 
dr Im towfililttittl ^rlf ilowii llmi lit oototti wm ool iltr# 
orlib Ilf iomtal* Of il lit lotliotioo m im lit filtoiorf of tit 
iimibilmsl, M 0 M Hot lit wt# pmmflw mmwl§M note 

iiil^ m of lit Mim Il Itlof for Ilii I# 

li#| lit iai#«llo« mi toiif 1 1# fmimiii Mr# 

Jbtrf * Fit I# II. E., If 411, 74, 

JMmimmi Mm t, I. L, 1« ^ «t., HI, i0lfcwt4^ 

iteftom f» 'Mfl, L II, Itet ii 4a *.i** »♦# ft# , 41 

f 





mUrnir^MtxK fi/r !»■*##.-»»* ^ g. !«! 

»y*OB whbh BWmiBl* W b« mmf V 

^tfoa 49® of th» l»i»i»» fv»t».l C*<b» S« ♦*•}»<'’ *f wb 
•ad St Si«# MW!»a bias «« *b«» ib«^ T*^ 

f»!i» witbia »•* at aib« »b» H»a» >« *^'1 ^ 

i«ia, at thas bs i» l/tb# *# 

ll»U«o !S3«f tb« tfclj«» A#*, Jwt- 

&mtmk gMt ** M«> 

«« ill, dii»iaA«»b<«d, i?**l*/ir«^f**<i • t 

ris»ii A C- iw, iwi ***‘i«» •■ 

t *4 ® I. 1« 1», ». IV#» ff 

r*w] A.O., «i. ©*»«• * fv-tfw*» »<•♦* ».., !♦ » 

iferif f. Mm #*»», 4 W It, I*j, R.„ W, 

ifwi*. 1 . 1 , a, 11 M«4. 4it, 1 , s. a, 

1? nam„ m. Qm/n-enp^ ♦. tru*#?. 1 ” 

B«ti» . ISTS. Si*f$ *. #»■?.*-*"«<*•* I t« ».. I» 

*04, ihU t I I* . yl t^br, ^1, 

*. M4»t>ii »f»f*, 1 U a. SW *1* . M. *»4 «*»*•* 

». fi»Ja*likar, Ww»Jy ?{»»*», 1*^*, f' lb<.». s>»f#«»i«4 to bf «**», 
^Un$ 0- Jf 

ihill t: 1 1 ^ ^ 

0mmt W II, Ct 

If. I I# m . It iN«»^ 

THkmM, i k m ll».. i#4 4«^« 
iJiniij I, h u, 4mmi ^ f»/ nNNi4i^ 

I. u, a All a Hi A, »/ 

C Wi j A i«r/, «ii4 4r#«i(»#i4NN^ 

lU » 1^ I, 4^ 14 i4^fisff«4 ■«», Jt 

4i^ &f 1^# |V#%I riON#^ Wifi #» 

m^hf II### 

li li> In k., Aii ^ ts M f 

tl4, ^ Aiful M^km 't I !«* M,,! 4^^ »I4 

inA /*##< t* t h fJ A-I .4 

t, h All* *» 

li8|^T CI^Mrs lA?f % iWIW 11^, §m Afl it#, #f 
iAi ' A** ^ 

i|^ i'Wiil#r i ?|f unNi 

'i%lli^3 4tltiii4«iiii %3r tk^mi^dhm m 

mmmn In II ik, ffmm 1#!^#^ li^^ ^ 

ii^li m %lrl m- l^ti tmi^ii^i 

^ tiilw|ipi In flbt nl^ mf mk'Uk «li?# mm il^ 

Ita , %• i««ef4i ifi Mkhto Cltwikr. Ma * *f |i»|, Ut# mik* 4 il# 
^ th^ 

41ml ifllli lilt lliiH# 41^ m 

lii^ villifit ill# tobjiipfe# 

fiii 

fWr Ib mk^MmUm u iIn? liit4i%fl>Ha 

liil«^r iBiwisr tnt 
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* tht trldoac* *ad ondvr tbe clroQtt«Uan«f of thi 

m««. that tb« deftacbtaCt b«4 shown thsmselrst to ooat wUbin the 
bensfll of the policy (UcLsred in the shore oJrcuUr. sod hsd ibere* 
for* acquired, upOQ the snoexstion of Ondh by the Hriiiah dbrsra* 
meat, heritable e&d trsasfermble Hf^bts ss sgeiaet the pUintiff la 
the rills^t In solt. 

Mohammad Moatet All Khon e, Murad Bakhsh, I. L, R., 

19 AIL ... ^ 708 

.CT0 1870— VU (CotriT Fite Aot). eioTtoii 7, r. fhj mtd (d), tee' 

fiow H— Oewri /tf — Doowestal reretttd through mitieAee<i*#de«rl« 

ewee.l The pMimtlff {& a eoit for pre«emptioa sUted (o his plaiot 
— >** The e«U U valaed at Be 197*S'0, Qve three of Re, 89*8-0. the 
aMMh Qt renreftoe of the property.^ The property olalmed wme 
fieirthel ae 41 bj^hae 10 Uewse 0 hlewaatU tmylag a iwreoiie of 
El, l8-d-0» eaterad as holdlair No, i U the VhtwAt, out of a 8 
Uewa 10 hiewaaei U kaehwaiul 9 asawtael 18 laawmael share, 
eomiirielaf am area ef 101 ptjlM: a rerenoe of Rs 94, tUa- 

ahe u ihok Depaty AU RaaalChaa, la rilUge Uharaa,** The Mua 
•aHm of the Coart ta which the platat was prreealed oa the last 
ef limtUtloa ecoepied this reloatloa aa repoHed that the 
nlaial wet aroDerlv etaeiiDad. 

MM taae Iwaiach ae the plalatiff had not elated whether the 
mewae pawchle ta nepeet of ik* there eklmed h^ heea etpamtely 
aetetee d IM looerded ft the Oel)eoior*s Kaieter m each* it heeatae 
the datj of the Monearl m to iuoal re whether It wit separately 
a e e essod. The pUlnt Issd brea sdioitted throngb thr mlsUke or 
iDvdverlraee of the offlenr of the Court and the pUlotlff was sotitled 
to the bcQort t of si’f tiuo IH of tUe C urt tvoi Act, 187U 

liaeit^aLnieea e OUafur-uUah Khsn, 1 L, All 883 


- - ^ lecTioee 9, 10, 11 aid S8— 

CewrI /he— PWa<— CewH /W aa ptmuU d»e«>e#r#d sferUe erewrere 
^9mU 4r< Xf o/ 1877 r/adiee 

LimiimHom Ae4J, 4j M^id that whea It h'is beta diaoor* 

ered ib«t •tbrotj^b mistake or (aadrerieaoe a pletnt has been 
tied oa ag tasaflkient court fee etamp, the Court npoe dltooeer* 
lag the miitake can at any time sad withoot any regwrd to 
llmltaUoa hare the proper court foe m«de op^ sad whea ll Is 
to igpde np^ the pUInt is ns ralid as If it had hern properly 
etMdfed whea preesnted. The priarlplc of the de^ltioa In Jle/* 
hmrm Mid t. OMmd ffelA TemeW, I. L. h , 11 All., ItD, so far as 
epplieahle to pl%iaiey rejected. 

Bari Kam e. kkhnr Hesala, I. U B,, 19 All. .«• ... 749 


•acnov 17 — CWf 




— .. - /W — 

0 mhr*H^ iw er mor4 AUtim4i eeA/mf e — BmU Aeesef fHmmriim 
m m syr t swee f le eeli mik mm mUmrmmiimm dmim ft 
The fMatiif eame lato Coort cUlmiaf ia the dret pisee epecide 
perfonnaaee of aa aOcfed sfreeoiwat to eeQ to him eer tain tmaM>r. 

P^PH^y I ^ •eooadly, ia the alteraalire, the eaforeemeat 
ef a ^rw.em|^fee right ia respeet of a morigige of the sasae 
property exeeated hg oae of the defeaikaie lafaronr of the 
ether* 


JIFeld that the ealt waa vithia Ue aaeaaiag of sectloo 17 ef 
the Oeart Feee Aei, 1170, a ealt emhrweiag two diatlaet sahjeet- 
■Ml there, aad therefore ehargeahte with the eoart fee aeeeeeahle 
ipo# eaeh alteraatire relief eeparately. 

Haehma4-na aim «. Muhammad Ahdul Carlm, 1. L. E, 


m 
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ACTS— IWD-XLV (intiM Pniix CoDi), nonof 

isn flJUm JeiJ, iOt tmd 

r«i**»*— JTow Jkr w/MM »"•*•'■* J *' * 

iritfiM* wbilirt g^ivtof eTid«»or# ***^j**?i^J*.i*r 

p«rtOD which M»oo»ti lo h# wy b# imk 

••ction 4 t »9 of th« lodi*D 

And ii liM upon him to •bow thAt lb# wbleb •'tiw 

fallf witbjD on# or otb#r of lb# *-»e*ption# lo m^Uo« Wjif im 
or tbAl b« it p'oUeUd frt>ni prvAonoliw b7*ib# W 

iMlion ISJ of ib« ]»diA* STld««4« Ai^ 1071. 

Bo kM kj K»ox, AcUtfCJ . *W AllitA*. 

BmU* Omm*ti DmH Stifk » Cttmdkrf. 1 1 

Bfl, diAti»gni#b#<l. Mwk ^ 

^ Jrw/i 


rfhmm 




4/A A^r#wr V. MtmrniUM X»M«. 


L**R?it i.^A,’r«‘ cwA«« /w\^ *»* * wr c^y *w» 

481. Qmtrm » Dm* • Or. A ^ 


g^nim a-#*. 4 W It, Cr. lU W, *. 

«A#</^ I. L K, M M.4-. 47T. Q<,»f Bmfrm* ». L L 

- kritkm l-VUi.l. U 


it 0004., 117, Jf wpe### #’ JwfAriiAw# IVW. T U H, IT 

Bom . ftTl, .BifAwmiwr %%*fk ^ Jla^^iwnrm I !► B* Ift C*l4i* 

tfl4, fhU r I I, B ft C*U . HU, 

M«#A ¥ I t H \o A0 4iA a»4 




»My S 't**, p 


A a»4 

to bj li*'*t* 


WA 

A^llof c i 

Q n m mtA iMt 9i^k f . Mmg—trmm 1 1 B I*. 1^ Hit 

dkiUifmittAod. Otm V. 14 W. W ^ 

Mmmrtm ▼. BbfWfgfcwi PUkmlt I.L. 17 li Wmmji 

Tt&mK 1. U E. I» Aim*- MO, 1m •A.M 

0**alu^ I 1. A- » C 1« . W. lUml a*kim ». r»J CUmBm 
jraMrM, I. L. ft. I All . «ia, ImA •/ l»«f«W » I'm##***- a«#W. 
[1011] A 107, asd Wmnmd^M ¥, A# ** 


L E.lnr A. 


JB rvfpffwd lo by Alliw 


• . J. 


Ar RfOiAiiMa J^A pro#4iw«i*on for ArN«iinw« 

411 of in# lodiAU IVoaI *'o4r w-M •«» im *f a •»*io#w* io 

fOAttoci of «oy «!• m**!# by biw «• ibw 

r^n »f Aarb • A^Ay W twlrvool t»* tb^ m*Atl#f 
tobtWr oofihy 0 #««a« 4 /?«// M«f4 r Jf*#*A#r4am €'4-Wi¥p, 

11 H l» K * mi ft*n»»»#d /Aarirb^*'* ¥ / 1. M . 7 B C, 

744, alAWo/ /f#Kw ¥ T^f d^BnUr Afo4#^/«. I U 0 1 4ll, llA. 

• ltd AiM*f /V«o*4d #t*g4 *. Vmr-4* JbiAyA, I U 0 M 7d A^L., 1*4. 

roforiyd lo 

ICnp«r or r U^ttgt t*r4*w4, T t% It,. H Atl* «•• 

(1‘OMCi A<?T , MCTIOO Iftt, ib# A#l 04, XtV •# tW, 

•AOifon lAI „ • -M 


— lb0V (Ot^pii ItgrATM Ac?>^ ^ 

jp#r*Mlff Ao/di« 9 ••W»f^yi<»i^*W^nWwr 9 r^lit Bm f»iA*5r*4 oWmt fw/oy* 
doA# 4#yt((^ •/ (Hj/Am. •/ *od»¥ Af^mwd 

•/ t A<. t m »4 #iwm#yWw 4 |# 

Ibt Arfiodiott #>fbr' by ^b^mtohpw* «# rt#^ 
tOMort in mW, bid ff»tn ib» onmAAtiwn <4 i>w40 b*14 

ontWr* propri#Ur> rtgbi* (bnoMO •* bifl »* ft#* n«Lfnin4Ml • Iflfcu) 
to ttlUfot In tb# tAl*M|A t»f wb»#b tb# yl*»nn0 tb* lA U mltr. 
In Ibo K##ord of Oiyblt (^fr*»Ur ?fa f • f lOAl iW •/ iW 

Oov#rnm*nt «AA (W#lAf »d ibA« iW W^m^a* obw f«wn4 to 

dirorl #tfnAg»mroi viib ib« a^ •Amr«.*it«rn, m* «bw boAo 

t»nini«frupiod)j b»14 wWol# vllUgvw «m tb« form# mt tWit |»«floA« 
nndor tbo tnlM^dtto mnol bo ninintninod in iW foil on^oyoNNit nf 
tbotr fifbt# in Anbordlnilion lo lb# In »wM by fW 

Uto^ibi' lo ivfArt#^ lb# oiling#^ • 



# 



GRNKB^ INDEX. 


xix 


OD tb« rrldonc® ind ucd^r tb# circcto*UDft«« of th* 
mM, tbftt tbe dofeiKteatt b*d ahown ih«ffltalv«t to eomt vrUbio the 
btAa^t of tbe policy d#oUrfKl lo tbe abore circuUr, and hiid there- 
for# acquired, upoo tbe annexation of Oudh by the British <yoirerjQ- 
ment, berltal^ and tr^oaferabU rigbta aa againat the plaintiff la 
tba yllla^a in aait 

Mobanmad MomUt All Kb'in «. tf urad Bakhah, 1. L, R., 

W AIL ... ... ... 708 

CT8 IftTO-VH (CouiT Ftw Aot). ■•otiow 7. r. (hj omd fd), 

Mm SS— 0»«rl/t«—Z>ec« eaeiaf rarateed tkron§k mUiokt or immd^t^ 
MM.I Tbe pbniiUff im a anii for pro*«Bhptloa aUUd i« bit piaiat 
— * Tfc# wll ii at Ba lSt7-8 (\ flvt tiu ♦# of Ra, W-S-O. tba 

•mnl of rtrtsMof tba propariv.*^ Tbe property oLalmad wua 
BtaaHM aa^ilUftea 10 Mawat fi bltwanaia uayiog a rrmniia of 
Ee. it-6-0, aabtrad aa bolding No. t |tt tba tbewat, out of a 3 
bliwa 10 bUwaaellS kaabwanel 0 aanwtmal 16 unwanal abare. 
aoMpHalitf aa araa of 101 bi^aa, paylag a raaautM of Ra 0^ alto- 
abe la ibnk Dapaly A U Haaa Kbaa, ia rilUge tJkaraa '* Tba ICua 
anriM of Iba Coart la wbkh tba pbUni wae preeaDlad on tba Uat 
Bay of linltalloB atoapUd tbia ▼'•loailoa an ra ported tba i Um 
ptalnl wae properly eianipad. 

JTWd ilUi iMtaaeb aa iba pl'Uailff b<td not eUtad wbatbar tbe 
rOTf aa pajabla la raapaot af tba ebert elalwad b^d baan aaparaieJy 
•aiaiaed aid laaardad m tb«* Collaoior^ rr^atar as laeb^ II baonM 
tba dniy of tba Maaaarlii to iaoolra wholbar It wn§ •eparntely 
aaeiiied. Tba plaint been admlttod through tin* nleUilce or 
Invdverteaet of iha officer of the Court and the plalnllff wae autitlad 
to tba betHJfllof acrltoo iK of tba C urt Kci Act, Ih^O 


liaelb-nDoiaaa t. Obafar*ullab Kbaa, I L. H.. S') All 


^ - - ilOTtoai 9, 10,11 AKD 18— 

Oaarl /W— 0##r< >ba oa plmtU dtaaoaartd donug pro§rot 4 

^Hdi fa iW No. XV o f 1B77 fJmdiotm 

limiUHm AtiJ^ oooiim 4] Mold that when It baea dlaoor^ 
arad ib«l«ibroa^ aiiaUlN or inadraftanao a plaint baa boon 
AM on og taaolBakal eoori faa elaaipt Iba Court upon diaoorar* 
Ilf iba nUtaba oaa at aay tlaia aad without aoy rrgwrd U> 
llmllnUoa bava iba propar oourl faa »«da op, and whaa it ii 
ao upda apy iba plaint le »■ valid a» If it bad bven pr^patly 
aUulpad wbta praavaiad. Tba principle of tba da^ltion In jBa/. 
hmrm Mai r* Mimd NmU TomtH, 1. L. K.« 11 All, 110, ao f ar m 
appUanbla to pltiBla, rajaeiad, 

HaH Ka» v. Abbnr Haaila. L U SO All. 


- ftenov 17 — Coari /be — SaM 

aaiArwa^y Imo ar mar§ diriiari owkjooit — Baii iaood griam$ UM 
m m aaraamrml ia raii mIM mm mitaraaiiao aiaim far pra*aa^^^am^ 
Tba pMaiit mma law Coari oUlaiag in tba Aral pUaa epaolio 
parfofMM of aa aKtagad agr^aoi ioaall lo 1U« eartain MtnovH 
nbla propng^y i aad Moondly. In Ua altaraativa, Iba eaforoaKanl 
of a la raapoal of a nortgiga of tba fMiaa 


proparty aio a t iM 
otbar.* 


oaa of tbe dcfaadfeita la favour of tba 


Maid ibat iba tail waa vrlibla laa Maalag of taalion 17 at 
tba Coari Faa# Aai, 1870, a eaji asbraaing two diatiaot eubjaet* 
Mtiart, aad ibarafora ebargaable wlib aoarl faa aaaaaaabb 
ap«F aaob allafaativa raUtf aaptmlaly. 

BaabM-aa alaaa a. Mubammd Abdul Earla, 1. I*. E. 
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QfiKSEAL INDEX. 


ACT8 187t — I IriDiirci Act), ••criow A, Aq| # 

No, 11 of^Wl, WCtlOO iUl tm* ^ lAfl 

^ *»rTio»» 30 — — » 

prrtom l/ •md *4 is* 1 A rtirwioA 

ronfc*ilon w)*y b« taken into r »i*nlr-rat m'h, i 1»*I la. o»nJ *• rtk 
donee, not odIt a« »>pitoal the ponaoo «iakt»f il. hmi ^ 

penone tried Join lljf wi lb ibp conff^oaltg- nevaeoa fnf U># 

* 

A« rvfofda Iho perana mnkiof U« rtir«^t«4 «oaf*oolo« wmf, 

«TfQ without nej corroborwiiv* OTkliiaott, for«i tJNi bMrft of o oooTi#* 

tiom. 

Ai rtfwrAe othor c^-ooomaod, o1l4»oa^ eorroWrolHo 
mty bt ttooof ry, li lo oot M oo w ry Uimt oiKb oortihofUfa ark* 
d»M obomki lUotf \m maeioai f oopfiori o t — ft ii t— i Mrf 
gtmhh Uml ft •oftTiotltHi WooA om iW o»Mp|Pwr««A rr k ADOK mto H 
•4 hy tbo eoaffftfttoo of a oo^jiooneod w««l4 Aoi W oftkwfol, 

Q«##ft.EMr#«e r. AfoOw jUf, I, L. R , 10 AU, AtA fottow«4 
Xmprf99 T. A f lio/etk Ckm*k9rhmtif, t U. 0*4#, 111^ 4litOf>ii*4. 

Q««#m t. AfuAaeA JSi9w^9. 19 W H*, Cr* E^ rwfftfroA lo 

kCMporor ». KchH. LU a, 19 A)l , AM 


Of, ^io»e AT0 Itt. Iw 

Act Ni» XhV nf iHrttl M>rt<<-n _ 

....^ — - „ ^ ^ ftftcYLika 1 14 

— ^ f€9 p «rt $ .} M»t4 \M tea** t» lU 

M • pmw awJl * — U « mttm Ite at • 

4Ma<i7 ®f *rtW*« (WIm I* tka 4«M4iy, •Mk art l rio 
of JowoOor; of o my oHlMoy lyy* wU ky ■« mmm iioOMom 
oyyo»*»»oo, to *»t ooArloal to forai iko kooto of o coatinM fof 
parttotyoUoa la tko kooolty. OMmjrsorm *. «ar*«, I L «-• 
n^oai /oo UHU *. gaomjr^o^. L L. a, II Ckl, line 
Ttforraf la. 

lapom 0 Sofkor Slayk. I. L R. » A& ^ 

.11 (imuo CoirraAOT aot> ovcTtoa ». 4b» Aoo (Uoat) 

Ho. n of loot, otoUooo ao. It .04 lU 


Mcmooo tl«e ttl on tl# 

— frtmeifai mmd •»—/ - «a/i/,.o/m - «o«t JW 

o ioo aol o — fW m fp t AU li fwrm lo nmlm’ * f j/ «> f .*■* 

d*rr**» jMko«te.; from «W 4m«<h> io • ,«j| 

forotfooiaoatoforMuaUkoik |u,iu» apfoaloA Hoik oot^ 
woro a««tM k« 0*0 ood tko mmoo J«4K»oai. T»* 4 m m *«•» 
ftMieli k«( ihm •*,« lo ookouaio wloaiinU. Tko okotauff 
oppooM fwa Ik* doom to oao oppooi ooip. ir,44*iUi bto 
appeal wu ao| korrod kp noMO of ki« oot k«*)*c oppooM oW 
fma Iko droroo lo iko otkof •ppool Y — ^ tn luoi Hid* • 

i^Mraod HOI, I. 1. K . U Coir., 1101, aod /W4oaoa4a I'rdoo «. r**- 
Ik i io d k o Aao/rd*/, I. L. 1C, » M*4., m. foUooooL 


Tko dofoadoai* •• ofooi* for it., ploiouff oaiitod iMo 

ocalmu for (k« of praio for foior* 4,ii«*>« Tk* kifrnif 
oat d laka ri o d Ikm oooiroou k* moa* rf *a*»ti «f ikob^vo 
tad okoa Mbooqooolly lb* ptoloiiR «*, .. 
aati io Moot Ikotoroalouria tk* drlriHdiau •»» to* pdiialifS 
rrolB ol a pi«4t. 4rf,o4«at* 4.4 aot ial*<«. ik* aUiatiR 
olikor Ikat tkop kad foltUod ik« roaimu otik U»t« o^ atata 
or Ikii ikop kod rmU Ik# plataltf** «ma at • pr.4t. ” 

pWiUi vaa oatiUod lo oUtom ptail vm 
roallood hj tko 4of»a4*aU aa^kio Uttar uaamuoa. " 


tlH 



GENERAL, INDEX 


Xti 


JfWA *1*0 ibAl wl)*r« oa AdirectioQ by tht princlml to hit 
agvnU io porrhAit fT»ia for Ibt tgcDt told to him ni«{r ovra 
^r%\a At A pric* l ilft'or lb«ti tho prvrnitiog tiitrKel th« 

jprInrIpAl w»t #DillUd to ropudimto the tmotaclKM ind could not 
b« ttloftod to bAvo nllfitii it in the&b««nct* nf koowlAdf^o thwi the 
A^Btt were celliog Ihoir own property eod w«ro obtt giQg htm ia 
exo«M of the mArkot r»t«, 

iMtaodAr !)«• t. Sbeortoa l)iu» L U R,, 20 AIL . . 790 

ACT8-i571— XIX (N.-W. P. Lakd IUtbitoi Act)* wkjtioit* 164 
AJIS 190— JifAjUi t*ktm eWtr dtrtci oYrir Umd 

jl##4 l># CUUricr^BtUi ^ mmJktl 6^JW$ r$l4m*$ J)rom dir^t mmm^ 

A »ebil WM Mea by ibe Colketor asder direct WMm* 
•fUMal lb« ka* mprl etcr WM reoor<l»<i m •x*pcoprUtAry 
tmuil vf ib* iie Ia»4 am bit rami wm fixed by the Collector eader 
Iba prorlaloM of aaeiioa 190 ot Aet No. ill of 1878 Wbik 
atlfi E»4»r dlraei aMUMcamami iba »ahtl trme told. The partbaaar 
paid Qp tba arraera of Uad raraiiaa daa thareoa tad poaaaaaioa 
«raa fivea to bin. JSTWd Ui«i iba porebaaar wet t^ollvUd to eUlia 
Iran iba ax*Mpriaury taaaai ibe rest taad by tbe CoUaaior t 11 
vaa aol tacaa^ai opoa blai to gal iba ml tx^ agaia, 

Uaeaa All Cbaa a» MtabamUHaaaa^ I, L. 99 Ail* 818 

X (lmju$ OkTMM AotD tacnoa 9^4grm«M la A# 

daOMf la timmm i m mik ^epeavled a eraaa— <8a#A a/rteaiea l ael 
refae a l l# aaee p l ^ eaerlal #aa«e.] wbare • party to a tali baa 
taade eliHor a referawbe to arbiirmiino pr a rerprooce to tbe cm lb 
of a wl Pttrb *• it protidptl for by tarllon 9 of iho todiaa 
Oil bt Art. JM78 bp ithniild n<»t ba tilowid arbur-^rdy to withdraw 
frtna lb* refao ore. v D«M*m Aaef. 1. L. R,. i 

AtL» ML ead Mmm A'layi t. Bttkm L U H» 18 A))., 

dtt* at p. 49* rtferrod to. 

Cbldda «w K«a«Nr Sea, 1. L. tO AIL ... ... 99 

- Ill (N.*W. P, Laaa Raraxoa act), aaorioai 19^#^ 
mmI 801— d#f ( ZmmiJ Jfe. Hi 9 / IMW (Ofrto/ AHJt eee- 
Ilea# 9, tfi^iid 47 * iWer •/ CoaW •/ Wmrds U #eil mmd^r 

U$ eayerlaleadear*.] Tbe etuie of a Maban n a^ a Lady, aamd 
Uawa tkgaw, vae at bar owa miaeei takai ottdar tbe eoperlalaad* 

•aoa^ iba Coart of Ward* aoder aacUoa I94« eknaa f/ h af Act 
N4.4IX of 1871 nu w»e la 18Mfi. la 1908 tbe Coon of Warde 
aalda pa Hl oa of Uawa Begiai^e proparlv. ae wee alUgad, wlibout 
bar aomaaal. ifeld ea aait by pareoae eMoilag UUe tbroo^ Bawa 
Bayaai to r troTtf iba preperiv eo eold« t bai ibe Coarl of Wardb wae 
oader lb# el rea in ala area •oilllad to a«t), erat wilboal iba owaai^i 
roaeaal, ai^ ibai lit dlaerelioa eooid aoi ba qoaeUoiad !• aay Ohrll 
Coari. 

ihmkU ibai if iba properly b^ baaa pAaaad aadar ibe Maarla* 
tamieaaa of ibe Coart of Ward*, oader eoaiioa 9 of Looal Aai 
Ifo. Ill af 1999, aad if ibe ealo bad baaa atade wliboot ibe eoaaeol 
of ih9 pit|pri«iof, otbarvia* ibaa oa ibe groaad eel oul la tbe 
aoarladlu paragraph of aoetlop 88, tbe tale would have baoa a bod 
aaU aad tMCfen Co«i|i coatd b«e« eaiarUlaad a aeU Io quaeiloa 
iba p9war of Iht Coufl of Warda lo W|)L 

Mobaaa 8bab e. Mabbub Ibibl, 1. L. H., 89 AIL 609 

- ■ — ■ItTi— dl (lirOfAW MajoaiTir act), •acrioa 8, 8#r Act Bo. Vlll 

af IM aaaiioa 89 871 

- iaTT*».l (Sratiwio Btuat Act), aaoriov tl-^rHirallea— 
d fl a gf dr rtf rtf fra n^ mhalrrfnr T fr ti^ti* rrnrrf r -H^rYrn my la. 

ra aPad.] AJiboagb »9 parly la aa agraaiMl of rafa i aoaa am 



UKXTjBBAl^ INDSX. 


mrok* tie labaUiioti to Mbltwlloo. anWw for good •“''*^**^. * * 
»»r« arbltfary r*»t>«»tioB o? lb* »u«horily 1» »ol U* 

fMt. If orored, lb»t lb. .rbUralor »•. .• fr.od«W*t 

with oat of tb* oppoiil# iidtt wig^bl hv » ir>o4 
tlott of tb« •ubBii**joo, Pmtiomj** 

f Oo^ IS Moo L A , 111. »ihI ^ I L IL, B AIL, 

57» rvfornfid to, 

B*n*l<Ih^r » BiUl FtmimI, I. U H-, W All. **• 

(8ftoi»io KaiiBf Aot). Monog Mlm4a 

Mw ,.. ,.. .** 

lU (linnAn RMunLAtio* Act), ••ono* 17— 

•/ m wm riff * W# #• 

BtU tbM a«r« U BOibi** U U. AM M rMdw 

ill«f*l tb« ArtotM of wh*» w». •ppor.BUy ••• tMflfjf* tfMM 

MU0BC«tMlT« to* iMBof Ba 198 IBtOlW* 

Mb for Mt, 99. 

Rm]I Mo) •.ChbotoUl, l.U R^tt AQ. 

wmoiri T« Ajr^TT- 

M4fU4r^ti«m^8wLi <«rM»W Onmmis #•<# ) 

wCtr* li lirfl«ir«r r^fttwri lo nrf^iri#^ • Apr^^rfii !• b)« 

open tbo grt}up4» Ib^l ihrrv »•* ool <bQ||^i«iii pr«M«f iImI 
A^tt»«kit irm* ^irrulcK) by ibr •titbori^y of ikc 
iio4 lb«l Ibrrr •oA ui»«i p)«i •»%) 4rUy ♦• 'b# 

Ao«QHMOi for K wm* k*id tb«i iro«l4 l»# •oAm 

mUm f1 of tbt ladua HrfioUuUoo Aoi» lin, to twfil fOfW* 


•ooUoo ft of tbt lodua HrfioUuUoo Aoi» 
WAMoiu 

MM ilto lb*! m A tvll ittiir fi M w 


JMf Altolli*« m A twll imiir tiol i Ba IT of 
lA* tiM CaatI U OAlf lO Aurm il vitb Um m —Mt mm of M 
4 oo«ma| toifbt to bo rofUioioi amI mk vltb Tu ooHAlt^ 

RorfrofM Jmm ?. MoMmmmMooo, L L. R, ii OOt^ tR aa 4 
JUf XoM M Moot to DUmM Chwmdrm I L. R^ OMo » 

^rotofOAlOB 

KAdbAfA La) a. iAr 4 »f ttifb, I U R, it Alt 

— -XV (liroiLV LllCttATlOA ACT), OtCTIAO i. Aoi Ro. 

Til ol 1970 ^ oMitoAA 9 , 10, 11 aaA tB 

_ AOertOOt » AAA 14 

— r>r/oy ^ ^rr#l ^oo I# g^Umi bro 4 

44 « oorMwt# #r r po M Oi 1^4 oRoirr, Wbrro o r)»r«l /ifr 
oooopAolboAAvM of MAotiM lo ibo lo^MOf m %Mmn >o o 4 »ot lo 
ib« «o«m of HUfoMoo, aa 4 mialoA If Uoii oAVlot IbUt lo ilo M 
Ap^ wiUlA lloHi, b« M oaUUoA to i^o boiioil of iOiMoft • of Ibo 
iMttiA UmHaiIoi A«i, 1977 . Joboiini iTioii r. Mwmtmi Mm. t 


IMtiA UMttAtlOl A«i, 1977 . Rolowol mM T. ^ ^ I L. 

i>U 8 B^ f rV AfO- ^ . JT^mTIk I. U », ItAB . »«l. 
Md JC*r. Af«i ».JUm J-b^LL. 11^*1 AW, 414 . WWmM. /• b* 

(Mm Md -r rt — 1 K. ti, 1, rrf M iM M. 

AbJom Ku»«r «. hib«, L U IS Ail. ^ 


fMt M Um iBt* B l.gM af MB* yiu% bM U 

’2. *• fBBBlfB mb . bUw bT m\Iim s* v^bU 

M jBBUg dtBMadtd iBBfIaiQBf IBM Ib iBjtb^ Um rrtdinj am 
IBt b« IBOlt BB bo OBMir r0 B B OB«b >B OMVtMioS t« UM i Hl t 


OKHEBAL Xm>lSX. 


xxiii 


PH*‘ 

ffe IWt «iM OB ib* oroof of ib* of tb* Urih 

AtpoBdod ib* qotttioB of wbotbor or not ib* nit w*ft bromi^t 
wiibitt thr** y**r* of b*r atUioittg wjority, *im 3 It w** bfM that 
ib* •vJdtsc* w«* iatoffidtBt to pror* tb* tro* (kt* of b*r birth, 

BAd that th*r*foir* th* nil wb* b*rr*d by limiUtlo* 

•Sbmb lr« B*fB« 9. HaBbl B«gB«» L L. SO All ... t& 


iCTS— 1877— X7 (IrDiAw LiwiTATrov Actt), tsenov 7 f §caia>xrLM U, 
BJiTtOUn 1 7S i.lrv 179 — 0 / 

iJf.J O* lb* ilib of May 1M>4) » (Wor** Q*4>r Monion H8 of Ibr' 
fMBfor of KroMFiy Aoi, kbttX, wa* p****<l I* fa roar of o»« 3 JU. 
Ib Jbb* 18M a L «*d UavlBf bin torrlfiof tbr** *11 

■dBOtB. Ob lb* iOlb of April 1889 tb*** lhr*« sob*^ itlQ ttlaor*. 
ttiMi M *ppilo*lio« for BB ord*r aWotit* ood*r ***1100 89 of tb* 
Aot, Ifotbisf fBrlb«r vm 6om§ tovarda •x**aUoB of tb* d*or** 
ttBiil tb* 1*1 of Ottob*r 1904 tb* ibrt* M>a«> om* b*lBf ttill 
• aUior^ BfmlB opplM for *b ordtr aboolal* for tb* **1* of tb* 
(H^iMTty, M$U tb*t lb* BoplioBUo* of tb* l*t Oetobor 
1904 WB* Boi by llBitUtloB. X mit i t* JT*#** t. # ** rf * r , L L. 

It A1U« ]99» foUowod. JtOoH ▼. JIKm ififi, L L. 

M- 17 AIL, TOi, BBd JWd**Vjbi JIbidor, L L. E,r AlL,6t9, 
r ^Bi rWl to by BkJUrfb, J. 

Iri Bm o. Hot Bmb* L Xa. 19 AiL 

— — Mo mi f lt-» XMMio* 

— *• Tim rtfitUMi fbr thtmimimf • •W**] ' *b* 

UoM rootUlv* for oWbibIbc * oop7 * Ib tb* **ooBd *od third 
parm^TApD* of ac^ttoo If of ih* todiao UiuitmiiOD A«l^ 1877, *r« 
•ol r* tiQo*d U) tMta^v wh*r* ih* paraon appoalt&K baa la p«rao* 
or by * proparly aaUioflatd a^t^ni appliod for a oooy of a 

LJ^ 188, 4i****lod froiB. 

Rm KiabBB BboaUri *. ICaabi BbI, U L* 19 AIL 


-- UCflOV 


if 
BOt 

r*qutr« tbat tb* p*r*o* Btaltlof •« arkaowtadgMai abootd bar* 

‘ obWb tb* a 


— »s 4 rb*»» ^ a f fi*a*l mJUm r*ri 

u] B0*Uo* 19 of tb* lodiBB UaiUUoa 


me 3 nom t $ dfm mt 4 imf 

Uoa A*L 1877, 4o*a 1 


bb' )* t*r**l tB tb* properly in r*ap*«l of irbWb Ib* BokmovWdf- 
Mail «»* Biaibi b| tb* «4 mo wb*B tb* BokBowIodowBl wbb fir** t 
it j fra*irit>oa Ibal, (f, Wfor* tb* p*riod of liMitnUoa •xpirat, an 
*B ft *w|* 4 gliBl ^ liBbility or rifbl b** b**s m4* Ib wrliiif 
■toBldby iU* parlk* afaiB*! wboa* tb* prop*riy or rifbt ia rkliB* 
«( B B*w p*riod of liMiUlioB will b* foaip«t*d f>0fli tb* liw* of 
ib* BobBowMdftMBl. ^Aoil**A«r^aa r. JE T ar i aiai** 

Jt«p, LOW 889, r*f*rr*4 to, 

dfifal Kiahor* *, fakbr*ttd^B, L L» 99 AIL 

Morzovt 19 A» 10, 

•omovxi n, ABTlotB* 69 A8I 80— X<*rfl*^a* • JM* ia ra****r 
dfjpoa^ad a* r*rrfBl *» r a »*^ 'X*** Da p a a f ^ sArbooia My * 


JlaW Ibal a aoll to r««or«r woBty dapoolM vilh a bamkar 
OB B onrthBl aoooBBi la for*rB*4 a* to liMlIotion by artiel* 69, 
bb 4 l*i by BrUoU 00, of tb* tacond aob*dn)* to ib* ImIbb LialU* 
Mon dUL 1877. iWtaf XW v. MUsmUtk J9ar Aaf#*, r A. Ho. 98 
of 188% d**tM OB tba 4tb Aprd 168% followtd. 


|b ord*f tb*l an a*bttowMf»«ol of b d*bl aboold ba of*«tii*l 
to •*?* Umltalion indar oKHitiB 19 of ib* Indian LtaluMon Aot 
It i«»*l b* *ifn*d by tb* ptraon to b* bound ibortby. 

llatUrly * jnrl payMBl of; ib* prinMpnl of n d*bt ■ntrl 
•|M*r in tba b*B»^Hii*f of tb* ptraom anklnf ib* pnri p*yw B i 
bm pot JB,ib*t of BBj oib*r ptrooB, bowrrtr noiboHntd. 


ff9 


184 


90 



osnout tlTMS. 


XXiv 


MM Mt Mi Um mm^ OT^ttaf M ts 

l»«ln MHWK W rf f 4 «< ttr M »i mfimft IWAu«ii, M 

U ft p* y— t nf 

t)hftlMi Dm ». Oftftfft tVvt, U !• lU Alt. M 
ACTt-lB77-XT t.twiTftTit>« Act), w— w* tt. ft»w» M l>— 

AI U rkmm 4 I.Ar» Ar r ■"■ - 

TftnftlftM ft ) 0 A 4 U«l M nwItalMW !• • a^t 



tiMI bftgM 
Mt i amt V, 



JttUrmm OMf . I. L. ■., tt Mttat 

9mk tf I. L 1 , 0 MM Am 


MtitM MM/ w fc i l Ai t . MW. 

tlM, Iaw lUfMtar.fM^i 

JttMftliMwAaA at lnkwn t. tf ■m t M l.te —tAMi ltB i 
Hm wtftf vlttfai Ito •MMlaf 0 ftwUM tt 0 lb« IaMm UaU 
tft«M A«sl0y 

Nftlft VftfftlB « VwMtlBfk, I. ta tt AIL a. 

— .. — — ~ fonMu ILAMmwtt 

M IIS. ISO— ^a»/ A p>a.Mr Ma«» fMm A lUdfM- 
4tmt t» i* d4tH**r*4 !» » tifni ^ »»ai» ) A aaw kft. WD la P (• 
orAar iJmiI Ii Mlfkl V* 4*)irvrr4 <» C, WaiL • A*^ yaw*Ma»> 

ly, ommUA ft wotiaftf* la f«*a«t »» a P ftSai ••aa<ii«l a fcapS 
faajmfttMftf Uw> »aa «y aiaataf tW taap >pC^ OaMMSfA ipilPai 
B ftaS 0, wiM via AftalAaA «« Um Um ar Jmm 9 Ml, ti «m 
AlaMffMA tint BImA PPM mM ttk* mbap^IpO OP M UlW 
Dm^w IMS, A mA B M tMNw ilMlpBtt ^ to Mo w iMm 
iumtM, 1M4 toto M ttoi 0 Wo t to l loi PpaBatolft Aw iBm 
■ iiHhitwIy wlt«>att,lf PtolywtliAft >0 0tito li 
tilMtortto AM. IWr, aM tto ftMl ww tlwi tortol Mm 
(MmMff.XMMtMl. L. B, • Att,MI. nItonA Ip, 

Bm Ipl p OkalftM BMPia. I. U Ba tt AO. 

————XT (iKPUJi LnaPATtop aatL pcppppm^I. 

«Mi n APB n— XAMSMI m — ami m tmd U Wfpwp pn« p/ 
pXM p i hk i p t H f imittjmt ApA Ala Iwit/ti C>ipMM*P*v PM 
% ^ ^aSl^wljtol W MPPW PWPwTSipSr^^^™ 
U. B bwtPppA MPpy pp p fiM P.Tl TBp fttlp pmSm 
bppA ppp 0. flu Bit Up wpppy «pa |p toM Ip ^ ppM fto Ap wT ' 
ppA wpa pplA to. PPP M. TippiUMlPltMtlwPttojbpIBPMiM 
•PPi Pii ppA plItpwtMy U. B. pppA pppp IAp ImI kPPiB|ip|PN|ipfl 


I H^MI ' 

p AtPrpp tor p Ipm# pm 0 wpppp rf ‘“Tt ttp 
J M i p M p Ip PfpatM to Mw BIph Op^ Ml 
PPWrtA tel# ft pampMalat wttk Uw ililMW < 

1900 , wBawto IPty wi wA to mp to Uw 
Ra.St,OOOftp|aPPto 0 «lwBl«)iOP^ OmpI 
Ifltt BwBpIfft 0 D. B, |PtA w top jipIpn/^^-srL.*— IT Ip FPnw 
ppw 0 totftPMprMiw Bp. lO^IOOi ppA pp Mp ITto 0 Jato IMB 

a tPiMIplii ft Mil ftfftlM; M. to M PTP * ilp pkwppi aa mA apA 
poMp JbW topt ap top fcpta U B. arftp pm p appAto fPt M., 



BpPtoPtottplP ftl AtolPr.pl to PP B ti toa wapay ppa konomoifmr^t.S 
towM I toPAM fPMMRl awS PP toa Sto 0 II 


- .it - . BtoPw l i r iBQfl Ip 

<M iM PW l w Mmrrri to pBpvp «pp pM gotollPM 
%M<» <A F> B,«a«pppwa 0 torpap*prfipaii 75 p 
SB.M MiPpM to bpIA Mto tPU^aal. Bat pal Um pppIp 0 top 
OmtV tk M 9 PM 0 pBito toa wpft tonaA. 


lalyllMtoXAI. 
aifft 4 «a«B<.l|pl<B^LL.BattAa. ’« . *». 
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lpT&^877-*XV (TifDiiJf IfiicttATToir Ao»), foaiBtrti IT, aitiox* 

<m nim-pitfm^iU of Wh*To mo nit #wtiPOd 

hy » bind in fxynble by iniUlment** with h oondUlon tk«t tb* 
wnoU auoQfit wtcor^d will b^oomt da* n poo non*pAYm«nt of any 
itttUliatnl, ih« ortditor ii not bound to anforoo tbla coaditlou 
but bn »*y *oo«pt ptymani of IntUtmonia Aft*r du* d*ta^th«roby 
l«pll#<Jly wmlyinj* bli right to iuo for th* wbol* tnoount d(^« — And 
»*y npoB % ■obMqnfot dtf»uU In pnYmant of any futnr* 
In^inltAtat, Bamni Lai t Oofal /raw*, Wo*kly Notnt, 1906, 

198, dUtlognl*b*d. 

Mnhnnji ol *. Nand Ram, 1, L. E., 89 AH. ^ 481 

tomvt^ 11* AMVXCXM 188 

mom^d wUhm ] A 

Hladtt widow, pklatlf la n aalt bn rnoomr propnrty* in mtpnol of 
wkinA abn w«a nntlllad to a fitwdn widoV* nntatn. from tba potM* 

•ioa oi ih§ widows of oibsr mmbnrs of htr bonband*! family, 
mstnmd «pon a oonoslTn arbltrallon W wblcb tbn wbols of tbn pro- 
pnrty of tbs pta)atltf*i bntbaad was clhrldsd amongst onrtsdafnnalo 
»Monrs of tbn family, U bnlng dnalamd ibat naeh of tbn par* 
i&aa to ibn arbitmtioa pronandiagn took an absolnta nstaU la tbn 
•barn atlottnd to btr. if#14 ibat tbit yr onan d lag amonatnd to aa 
** allnaatloQ ^ of tbn ptropnrtj no dtalt with wl tbin tbn mnaalag of 
artinW 116 of tbn taeoMl nahndnln to ibn ladlaa Limitation lob 
Mm T. JmU, I. L, R^ 19 ATU ffH r«f«rmd to, 

Bam8arapnJUaDnt,LL. R,89AIL ..889 

-■ ....,- — . .. . •OIISOUll, A>TIOU 

lU, «♦« Act No. IV of IBSS. fla *04 M „. 471 

. * noaiotits lU abTTOta 

188^8## Einoutloa of dsomn 468 

nomantLi 11, Aartcnui 

14A*>-X4i«^w4ioa* Jdmrm fosnnsftnn — /Wssssion dnritsd 

fWiw a f is n ns aof ■wi s snr i w nslnsrsn an 4is /nnsnr,] J^sld 

that p ni M i s ioa tnqnlmd daring tbn ooatlnnanon of a Inann will not 
•rdHaarltj^ adftrnn poannnsloa as afwiast ibn Intnor natil at any 
rata mw tlmn as ibs Inssor bnoomts sailtind to poi s n ss ton. Tbs 
artanlplnof MuMsmmsd ifasaia ▼. Jfai Cbaa^M. L. R* 87 AU„ 

806, Aa»*wf Owa rf a H DmSm v, BMc /VMad Khsm OAow d l wr i, 

L IR a. It OOa., lot, Jrassssb Obaadsr Ooop^ ▼. Mof, 

10 W» a, ll| XrisAaa OabOid IMar ▼ ATari Ohitrm jDiar, I. U R, 9 
Oala, 867, Mm Mm ▼< Lwsi4a«siar I. L R., 10 CNiba, 

877, and 8arM JCmmm AfiZ/sr t Ommmif 1. L, it Oln^ 

§68, follownd. Bijm Ckmmd^r Jassr/s# ▼. Kmllit fVosowan Jfaobsr* 

Jm, 1. U R, 4 Cain,, 887, mfnrmd to, J^kkrmJ Ana t. Tbs OowH 
^ rarrfs an 8sA#l/ 0 / tU MmlmJk 0 / IbwMangal, 14 W. IL, §88, 
JHainftaw CAwWar Birmr OktmsArf v, Jiiaspal Ckm dm 
17 W. a, 877, IVn »wn asaN > y< Zlasi n. JCali Das Aif, 9 0, L. a, 877, 
a^ ^ s W a d a ifaiA §A#Aa Ciawdirjr f » 3sf^ Xaalla XaWi, L R 
a, 80 Osk., 40^ not foUownd 

Hmmmaji Faadn t. Tbn Mabarajab of Tinknagram, 1. U R, 

89 All. . c. ... m 

f KUDOXtl 11, AlTtOWIt 147, 

188 Jjro 180, §at Hladtt Uw ... ^ ..144 

— : iawmotTbi II, AiTOttt 17801, 

Sm Ctrll Pronndnm Cfodo, snaMnns lOR 588 and 667 

* — * — - — :: : — : : icnoinji ii, AwnotM 

j 79 dnt #a*> 1 kv^/s^iosw*** 6f sa 4s aid n^ sssaaw* 

MM tU* .. r,pJi«„c. b, X t»«4l5« ti . 

a 
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iluiibl* ftAM* ikiflil W ••WUtit»4 o* r*##r4 
for itel <4 tko oHrlMl o»4 * foriWf 

biott o^kiwf tor btn* to «»• of tli« Jo4f»«®t*4iWort^ 

irhoo* t4dt#M wfLt thro koowm* m\ih of 

for ttikibUttUo* w#r« kotii kp^li«t)o»« iaodN» to it# fH^por 
Coort to t*k* #om^ it«p lo *14 of •xeeot^^o w»»kli Ik# MtxstOf 
of #rtiol« 17V of lb# *oooft4 •rb#4Ql« lo Ik# ImIU# Li#itt#ll#« 

Aoi. 1»77. 

PlUta Hiofb f Toi* Sta|fk^ I, U, 10 AU. *.« »«• 001 

ACTtJ— 1B7V— X Vni (Lto At PoACnTiontM Act). mmoRt If A» 14— 

JWi#4^/«#»— /•f#un kf C^mH ##t» rrf i» #l # f# /A# Jt^fA C#«rf 

U J ifWif ik#t tk# w«f4*- 

•uck tDUroAd##% ## Af#r###l4* •# «m# 4 i# ii##t4o« 14 of ik# Lm^ 
PrtobUlwMn Aoi, lf7V» r»kl« t# U1 ik# e*### *#i #mi !• •••UoA If 
of ik# A#i. Tk# miikorUy tk#r#fof# lo lato# m^wm f«U* 

Ilf wiikitt ik# porrlow of MTtloo tA rWM# f/J #1 ik# A#i U 
mob oomtmod to Um Blfk Courts kot tool ko ky m •mkorfi* 

mmU Coin kofor# «b«ek ik« fikmUat m miikktmr «k#t# «#mf##i U 
#«Ul#d Im qioitloi M« k# pnotltlaf, im lA# Mft## fWi# 
CA«i4*r Aa MmkkUt. I L K <7 0^ . lOff. Im /A# Mf/#r i/ 
$mmik4kmi £rUkm L lA. If Ckl#,. lit, m«l ik IA« Mff#r •/ 

• Ptm4^, t. L. It^ to ||ft4^ 440v r#f#iTf4 to 

M«kii«»»4 Akda) U%1. Im tk# »#lt«f of ik# y#l4U»o of 

I. L H,,!# Att. . tl 

■■ „ , „ ■ , i,. M , n .i^^ mmoTtom if— 

fUmdmt-^d0 t $mm d I# mtUm t^gmi /W# I# I# •#! #/* 

#4## i ## f i# # fimSmf im • #I4#<J } A tU#mb mffm in #i ##< toll 
ao»#y i# # lAnAtr «k# •i\##m»#atly myytmroA f#r Ik# ImmfiM tm 
▼mrlMt «»#ri. Om Mil ky Ik# Wm4»r to rt#o##f kl# Vnm tk# 
plimftr ##b «y 11 mfn#«#mt rmtlUlif kin %o ##t of •|Mim#i tk# 
i # #my borrow#4 kU f### for mrofoMiloi^ for#i#oo MM tk%i ik# 
p l f M r VM •mUlM to* •#!•«# tm ik# »kofNp ol rvoo^mokW rM#im#f%* 

Horn for «*rTi«#« Mioatly f«m4#T#4. ^Itkoimk tk#t# •# ###4 
•|rn#«#ml mm r#^Qtr#4 ky tk# Uti^l l*fo#iiUom###* A#i. «##U#o 10- 
AyAimolA far## f v ^ t U H . f# All . TfA. Uf lot#* 

▼. f#H#i f *U#b. I UK.lt All , lA). f#frf r#4 to. • 

Ckhmmio U1 #. A»koHI Ut.l L R. fO Aft . ^ fif 


—1801— XXVI (NiooTt«#ie iMwriimwri Act). «»^«Tf#« fO-f. 
Ami No, XXntl •/ IAdA(fV«r# M*^i AM) lm»***M 

•“■-f #1# mf <oi#r##f — • HmmAm mm im hmirmmA — 

mmmimmfmmmmrnomm mgrtmmMi rmi* ] U m #ill om #»#v»u 

h mmA ii wkl«k wm tiltfii %a imitmi, kii m U vkWk lk#f# 
wmt m •oltoi#r«l orUi#n iifT##«i#ii tkot tk^y %koikt km## tm l ### <l 
mb fO p#r «#mw pmr mmmnm i mm^ U vm# fonmf IkmA tkU wM4m mi 
Aulittf wiik l#i#r##i ky # ••4Ui#»ml mmf mol om Ik# 

Ika# cC ik# A«MMk# *m# im teoord^mtooriik ik##i#i*a y#t«mlllmf l# 
Ik# 4i#lri#V mmd mmomy ik# #U««, ar##i#4 ky ik# till. 

g # lf lk#A ky Act XX Tin of 1106 lmt»fO#i wm» r t####fmi4» #b 
♦w Ml# ifTibf mpoi ky tb# fimrtl#«.«m4 iiwUom 80 of ik# INymU* 

mkl#Iartni»#ilif A#i(XXriof Jiaiiwmtmoi.ypiumkU. • 

TkAl mlltm pmrporU to tomf## m Hyki lo lmbOfo«i» mol H 
Iff* • ^*fkt rtlhorwi*# #tiii*5#. lo- t# 4#|>r m pAmlM 

Ho 8* * lifkl to ImtcfOib whirb k* km« ky rf>m*fi#t, 

Ok^mmklmm Lmljl #• Hmim Hmrmli, I. U R« f^ At) 


(TmAimnpb or ISiotimtT Act). CU^rm n 

;»r!siWr ;:;£n?r 
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Pirt. 

^ Btid by tht Full Bunch, Stjlwhy, C, J., »!Ul Kifor, 

KkVtmtu BuiiKtrr. Aikmakt, %nd Riomakdi, ibAt a iu)i-mork- 
of Bortg^ttgou righlt 1 q iamovmblu proport^ ii eutltlMl lo 
m dftcroa for »alo of th# naorigig^u rlfhti of hl« mortgagor. 

P#r BTAKtiT, C. J.,— In a propariy cooiti Lut' d iuit a punna 
SDOrlgagut or tub-Biortgagoa may haT* a taJo of Ihtiaiur^tt mortgage 
•d lo (nboflfi r#«piM^tirc)y, iubiact, iQ lb« cat# of a puiioa mortgaga 
to tbt nghta uf a priur InoumbraQorr, and iul)joot, in tba caM of 
a •ub^nortgagt', to iho righta of radompLioa of tb« original 
Mortgagor. 

Mmim Dim XMtodUm v JUuim L L It. 1« All, ,i8i, oon- 

aad diaavatad from. (pMga t Ckmmmi Jbol, t L H, 

18 AIL, 118, dlaOttMtd and diaiiagnithad, AagAaaa^A y, 

J'm rm m c t m Mmit I L R.,dAli.. 108, y Aa^iaaafi 

L L E,* 7 All . 888, ai p^ga A7A 8 L. J , Ch , 90 , 

Titf/Ur y. Jlaa#«fL L. H . Ib08, A C.. 888, /a ra 17, Kq , 178, 

y. Pm 0 $, M Bimooa, 471 1 18 H it, lii, dt*4* r. M* 0 g, 3 Harv, 

88 1 84 it It, 804, /• r« ifoaUoa aad if*«p##’ Ccmfrncf, 1 L. H«, 88 
Ch* D ,606, />iK«/ar4a/fa ,Aaad>#a v. I. L. H,, 4, If^d, 

118, iE#M Y AafHa4ad»df» AfaAaMa a , J. L It, 88 OI0 m 88, iNtW 
M^dhuk j|f«Aap«fra a £^u«raMfra M^hmm 1. L It, 88 Calo , 

788, J>§hm d r m Bmtmim Hag v. 1 U R,. 80 Ch*1«,« 

888, SH^i t, JI4«l«a ifa4«ji AfMr«, l.L H,, 88 O*lo., 

488, MmUm ViiUt Mmgkm^ik^ Rmw^ckaMdtn Vmck^ Mmhmii Tkmnti 
T. I L H , 80 llad , SO. ami Aa» Cooaaary 

XAiaffa V, /V#o JlfriWAiiA pfundy, 1 t‘» W. N , 488. ruforrrU lo 

K«m Hlmnkar l.al p (iuu^h rr4pM4l, 1 t, t{ , 80 A>). gg8 

.TH- 166 *-^V (‘riAYii'i* or raoraarr hex), aacrtox 0 f 

MobaMmaclao Uw 840 

aacTioa 41 — 7 V#«y> 

^ if #af#Mrt4f« O 'lMi r —OwMra o/ fr#a</arr#d, aywacr#-- 

^Z* Aaaaiafiag fo pw*r»k*g IrM#* 

yWar ] lAai Vb« gaardiaa of a Minor oaraar of latMoynAU 

grapariy li^aoa^hU of oonaaoiiag, aYva tbou ft* •uch eoaaatl ba 
•spma, ton lAlrd paraoa holding hltnaalf out aa ownar of lha 
Minorca proMrty, ao aa to caabla a tmoaftraa from «ocb par— > 

|o elid^ Uia MMtli of ipycUoB 4l of Uia Tranafar of Bropariy Aa4, 
i88V 

IMmUt Bingli •. Jawliri Kaoifar. 1. L. ft, 18 Alt 881 

- ^ _ gacvioji 81, 8aa Ua IM* 

dtna ... 

- . gjHTiOjrt 81, 86 AVg 

87— •#*Wr*jH-8ai/ /or /brar/oaara — 8wtl aW trrmimmi$d wmiU 
daar## •A#o^n/a.1 A auli tor formrloaura of a worlgagt la «ot 
UrMimtUd oBili iba pnailag of ibo docrca abaoluU, A pnrohaat^ 
iharofort, of Iha worigagod propariy BMidt a/tar ihapaaalagof 
Uit iae r w bm bofora aooh daeroo la Mada abaolaW,!# aoHaol 
to tb« dootnna of ti« ta tKlatia Biggun Y. 4;i#«a, I Dr and Wtr, 

866, Chmwmi Ul y , AH Mimm, I L. H , 88 All . 881. and 

SJUmiiAm AiAairoM M^nmdt y . P^’aMa ffarag aa Jtii, I, U R , 

88 WM*, OiO, foltownd. M 0 Ummg r J 0. aod 666, 

r o loi Tod to. 

ParaotOM Mantin a ab<KW UL L L. S , 8G All 76 

a 

— — - ••CT108 60 -* Jtfard* 

— * M^drmgiiom — SJs4i a/ yarcAaaa Ay morig^g^^ 
fri 9t tU aapriaayad profarfyj Wfhtn tha latagrllY •! 8 
nortfij^ Lm baao moIm Of oyom lP« fo r a b aja by Ua MOnfagM 
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onXEAl. IJTDKX. 


(rf U« •lall; of r«<bai|»tloa U o fortJw •# IW ••rw 

I*" of of •* too***! 

■iorifO|fors U to ht« ow* id^or^i Id 

proporljr I bo oood I n»4»*oi lb» fvid»(dJo» of <b o *^ *ff^ *^*^ 

proporiw OMiOft lb* ottbo* of ilio »ofi|f*^|ooo 

Ati XUa ». Jimmitr Stmgk, 11 iloo. 1. A, 4t>t. Mmrmf Mmi », fSma 

MaL 1. U R.. * AlU WA. ••<» Oorto* C fwt or ♦. 

{*4. h C. W. N, M, folloooA. 

Muobl 0 , DoaUl, I. L. lU, W All ••• 

ACTS -18M —IT (TmAnrw o» P»oMwrT Act), BWttMn M •— 
MtHamt* Xr ^ r/«Atw 

jUI), mi*4mU It, •rhtit ISA— Iforr^^ % mttiftfm rmrprti^ 
Mrrmi U «Ao ■ ■Wd^. 

«dr<*.1 VaSw drAlddry dt ro iwi ioi ioto d u rtgagd* w ol W«ri 
tbd IIbio UalUA for P* 7 «mi to Um Mort^oM nwktm, «dbd 
prn ooiAlf M roAwi Um aMotfsa*. Jrowa o. Colo, 14 Siai , 4ST, 

Vm^ *TV*4/«i, 1 . U iu, S n. Ao ^ tdlor X«f, 

I. U H.. M,0d4 iHPrmmm o. f‘dr< (ItOO) 1 Cll, 14*, 

rdfarfdA Mi 

gift of pfofM'fty it> A if TW 

p«rl of pfw^r< 7 * of %ki* |t*f>. I** ^ p^if 

ic woflf«t« lb* f»ll p««ptUUir3f *• ^ ^ 

took ■ro#«v4lDf« for forottoi o ro of»U*% 4* ^ •««»# 

ojU ottoi— < ffotUomto m4 hh ii H !■ of 4>i yrtforif . JEoMLo# 
tlM MttMUwl ^ Jf teimOffMMI l» 

|3mi% 4U wm M iNi i uMW tai li li iio tf i» W, Ok f*U #»»of 
ol te pftMrtf M»rtpgi4, MM jP. ITo oviIUmI oo Of0lii«t iW 
fOMMlMft of iko orMMl m^fimmg0f i« tko ff^iooiioo 
% orOolt IM dflko moM to An Ko If of im 

dhmtd Emm Vo Mmm^m JT^OWrA, L U iC. M Ii 4 < ii. aM 
Jm CJUMro rilAoi v. OAo^kA irAAW*«d L t m «t4» 

4ftoUmmUW4 JJMmoo #«Ao« v. Oim^ I L, Atl^ Wt 

Joiiiift jDoof V. giglo n w 4 CV. 14 Moo^ !« I, E*mH 

XaIMA V. JMUtn4Amm Z oAM i— , I. L. H . If Am,. M*Amrt X«l 
V. Ifoloiworf jfof/dK L 1 a. lU >0 AlU MM. v jr*for 

L L. tS Bo»^ JfMtWfrvHM Jfiloo ri i— U rg n Py. 
L L. fi MoAo, 471, Jr«r«f«o f.MErtMmm CA.oWf«, 
LIu Ro,f7 Bm^ETt, rmm4iow 

HmIvI Cmm «. HmI« VUa, 1. U it AAd _ 


• rTt -T - ■TTlMfl IITM 

4 bf iW Amm Idr ddmtMi dT ika 


Ddoro* ^ mIo od a 

U] WbdTd’ 

•r Ud Am* AaaA by iW Amow Im mmu w, 

Aibi, U Id Ml MdddddA Ibdl dddb TaiMddt Ibd^ bd M 

Mtakl fdid. Mmmmar Jumr r, M*km 

JCA®b 1* 4fc ®id SS S^ daA AddAdo JCddo o, 

OblbaMlMiiUni fdfdrrdA U. 

I«*Ml V«nU d. Umm Dd4« I. L It., O Att. — 

■Woof. 


^ rrr-'W «• d «AMy« j 

»«• li w bbldd tl wi Id tbd dtid, ta dMdanodTrf d fin ii fbr ddl# 
^ "*>»** ** Ibddbdftd »• df iM^y vbMitdUSd 


IW a lArni fi fid d w lat d ni dd iaCddddodf di 
JPAi JCdfdAAM?. JCmAi jraddAn,!. fc. R.. IS All,' 

{fOiaaB d. Mdbdt Sldfbd^ t. 1C. » AH. 
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ACTS — — iV (THAirtrn of Piopatrr act), fiOTio^rt na and 90— 

of d^trr«* — (o int a romJ>%H^tu>M 0 / 

^ *ul» ami 0 pfiTtimmi Wb*r« m in a lujt for mI# of 

by (KJthooAtod p^0J^«rty !• both a docrrr for wlo of I ho property unckr 
•^K-tion wa AQd A p*rtonAl docr*« und^r iwctioo OU of the Tr%n$(er 
of Properly Act, IttHS, tber< in no nood for the decr#«*hold«r to 
Apply for A >«p<ir|t« dmerme umUt teoiioa 91>, AOd tf h« do^ to tttd 
bit AppUoAtion it r«Jeclcd^ tlu* will not operttt at a b«r to hit 
•xecatlQf Iht daero* tginott tht JudgioAnt-dcotor portoatlly* 

Mho 8i&ffh V. The UAbartj* of lUnaret, 1 L. IC, >9 All. 11 

^ . •aCTtOM 90 *— Mart* 

p n>9*rif Uimllf •/ iWv wW— 

Uierma mmdtt 90 ji»l MM m mM j V/h ere proper ij taort|ptfAd 

WAA proparty whiob the Mortft^ oould by ao poetlbiHiy brlag to 
•Alt im titeolioD of t dtortt utMltr bit aiort^ft, it wat kUd that 
AO dt; rat ortf ondor trotloo 90 of tb# Trattfar of Proptriy Ati, 

1881^ aoald b« fntoud, tadmt Hfmik v CA^mdu Msi, L L. K., 16 
AIL, 18, diiUAfoitbtd, 

PirbAo Haraim Slifh a. Btidto Mitra, L U 99 Alt. ... 100 

— ••cnov 90— 

$mUm m Jfr m mmt if ardarad it I# *p(d itt pmrt 

ftti t a tpiy f illt A h mm immtm i mf tlmim to Mli 

Mold tbai o« Ibt true cn^tlruttloo of iht provitioet of ihe Treat* 
ftf of Properly Act* iwft. a uiurl|pirtt I* rntltbd at any lo 

abaodoo hi# claim P‘’rilon <»f thr fatirti^MacKl pr<jperiy 

a»d ihvo obuto ad^rnr umhr IKJ fur Miy bttaoce doe 

afltr crttriliot Iha tm«uoi ro*lu»"d by liip t^lo uf tht j»roprr»y 
aoititUy aokL Moimmmmd dkhmf t. Afaati) Wotbly Nou^, 

1009, n. too, dUtlof uithad OAta /Vttad ^ A*A*r* Lot, 1 L. IL, 
m AIL 79, Hodmt Noik ▼ Ckomdo ITai, L L H,16AIM6, tad 
Mmtmm XJkmm f. M o k mm mm d miUJk AA«a, 1. L IL« 10 

AlU 19> rtftrrtd io, 

Pirb)iiMN*r*iB 8iB|:b t. Amir Siafb. 1. U R,, W All. 880 

. ttCTtoir 91 — ifarl- 

-^ M od^m pi im - >PAo map rrd##« — /Vrptiati !####« J 2d a tail 
for alhMliloB of a Morif«in» iht plalaut vat t ^rptiuti Itatot 
of lAo Mftftfod prtoibot froti ibt aorifafor, boldiaa ttodtr a 
laoM malod apoa ptyMii of a prt«loM of Ha. 800, wiiE a yearly 
roolM of lU. 46 o 4£ By iKt Unat of tht lta«« lAt Itattt vat aot 
liabtt to bt tjtetad, troo for aoa>|»yMai of rtot, wbilt. If iht 
ilUt of ibt Uaaora prottd daftelWa, ibt Itttta wtt aaililtd io a 
rafaad of ihl praalom. 

Mold ibti tbo lattat wmt aadtr Ibt abort tiroamitiatai tall* 

IM tc r tdtwa. 

JNm MtttmtMi Appm f. JCatMtti A mi m m^ l.hn 19 M*4L 181, 

M^dha rnrA^d Ifitttr ?. AftaaAa r Dvt, 1. U It, 8 CkU^ 117, /ayai 
Miomrf Ltd 0impk iXtt ? MmHim Ckmmdmr CMtmpmdkpmy I. L. 

11 Calt, 1 18, ifattHttMM^tta JMtt t. JfOpv/a# JIttt, 1 k H*, 8 Oale., 

79, Of%»k CA t i d tr JMw r. Jmrommt X>#, 8 C, W, 81, aaf Jtim 
SmkAmp Jfmr BiiyA, L L H^97 AIL, 471, rtftmd to. 

Htifbaaaadu Bratad t. AaWka SltfA, I L. It, Ail 879 

* ■ Mtmoiri 91 m 98 — 

fTowjymotmmrp mortp ag o J t f — yK —- fWrtt 0 /doo/ito it • omttjkf 
ro d m p ttmm 1 Aa oritr AtcU ri af tbal Ibt pUlaUf^t HabI la 
rtdMifi^tball bt txUofmiibaf mpom BOft«pay«Mml idtblft Ibt ll«M 
li«iitd by a dtem far fadwyatA aAba apamiil faaBdi la ba <8* 
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OEMSBAL IITDBX. 




li not * pfjp#r ortWr irh<*n tb# ittorl|r«ir<’ •owj'bl lo b 4 

QiQfructntry moriir^ir" NfT#r<bcU#* **rh mm onWr 4i« 

Wro oi«ib »nd tbo drrrc'Ul »f>i,oy b * »oi b»<'ii p*id «Mb»« iW 
tiu« llwltrd tnd th« K^rn 4110^^4 lo br^on* 1^4 

pl-iinuff c4t»iiot ibrn#«f!*r bnmr « ##<'*^#4 •uii for rv^Waiptioft. 

Swo s*m T. M<idko I al, \ L U , 84 A!l , +4, rrfcrrn4 lo 

L4cbt»4B Mmgb ^ i<*d*w44n, 1 L K > 9i) AJL *». ^ 4ft| 


ACTS-IWU-V (IwptAjt KA*t«TTi AcT).f«crioJf ♦— 

fy x^ptrr ^ ] So\em\y iU 

or Olhff p»r»oft \m UwNl of mmy 

U4tt tn Milot If hU Hfblof prW-^^’ w OmM 

ft-fd t JtMOo, L L. 10 A*U 9^ roN rod lo. 

KnadMi •. Bidbi Ch4®4, 1. L. M All^ *.. ^ #4 

-- •tmaittlAAJift 

Hyki tm t*fhi mmd *ir^ 

rfrirn/r] Wb«r« m In fUlRii«f nHH mpmm ib* 

grotiod lh»f bi* pfwrlpt^To r^fbl lo \km p«ao«fo of lA^i Bad air 
40 m wrUia window h*m b«w« (tii#rf«fo4 wUb, ii U ^owfli lo mhvm 
ihmi Ui» right hnm tn b^o «Hh Tb# pUtatiff U awi 

oblifod lo gu fuflb^r BnU •b •• ht 

ibprrby f V/ / # If /V. }***'! A I,, 1 

4n4 Ai«# t i ' b 4*«' w ' » I' |4 ‘ 4 ' W 4Vi*/* 

yoiMm f I 4» H , B |4 oi to 

Knaal U1 ?. Knwd^a bihl, L U \U*» All. «. m 


- ™ — MOffOV 

md m/ M d i rng Him mj m^r- 

oaa tal AwOd^g— ]Hi4i yW TW Mmrndmmim awrt fJ^ad 

oo ih« avIdoiMa 40 ha ua«ai* ai viU of U» pUlai if of Wad la iW 
ahadl, tho Wad haTiag Wroo *Uonad lo %%p,( wa roadiiioa 

of U*tf roadoriBf •omcw ptiw^n* th drfviMWau h »d twawd 
io p o r fori lAo aoU«^ of paiwwrU, bol »i4l orr^ip^ lb« Uad^ aad 
had haiU hoataii ih^rooa of m pi»«tii«a#ai rb«r*«ur oa *411 

hj Iho MMladar to ^Jati tb« tWfoadnau. «w«> had d^^a-ad tl^ atiaia* 
da^ tilla, Uiai ibv prtaaipW* t*lf| tb^a la ##•« JTm r, SCmmdmm 
Lmlt 1. L. H*. tl AU-, Add. appl*«d.aa4 ihai tbara waa aa Mieh nadnil 
o« lha pnri of iha aiMiacUr aa woald jaaiirv iW lafofwaca that 
badooalraoiad Ual Ua right of laaaaay aad^ whifh lho4afra^«U 
orlglMUg ohtalaad paaaaaatoa of ifia Wad ^hoald b# ahaag^ laia a 
Mmaaai righl of ooeatiaiioa i aalihar aaaW Iho dafajaia mw 
la aid aaaUoa 60 of* Uia ladUa ttiaoMaU AM« IM. Mmid aWa 
4ha4 4h« aaqaUIIWa paadiag tba iniU ha ^a of Um dWftadaata a# 
a thara )a 4ha ? )U4ga fa whb\ lha Uad ia tall waa allMo did aa| 
glat ih« diffwWaU aov liiW to ff4ala paowwatw of iWa ta ih« 
abadi fmta wblab vba plataliff waa talag lo tjaal iWrm. 

Badb Slaghp. Parhail, 1. L. m to All. ^ ^ 


hoUWr aad ^ « 

VIU ((UrAEOfAiri Ag» Wajim A(rr)«^a(^^ 1O-»0 m 
djfia* #ad aWaN^JfaAMaiwdoa I t mm /WaraJ aa^ bw awdlBr 
Tha patamal aaek hat ao Wgal rlghi aadar iho MaWaaiaadWa 

akm tataHoi lo iaat of hWtlr aMlhof . tAaOA 
t* BpJ^ JOovt W. 1 , M. It. ltd, raforrod xJT^ a 
iJi»-alW)i Khaa •* AhadJ Bigan, L L. th All, « 
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AM ib% High Court Mt Midi the appolatoiAtit cf th% f*th*r 
u goardlin of hit own (UaghUr, »g«d !b upon tht rroondt 

^«hitdy th*t tb* f»tb#r h'wl oaarH#d »g»ln »oci that uoitr th# oir- 
oumtiaacft thr child frm< llktly to bo bappSor with hor niterual 
graodmoihor, with whom had botn liv) og linoc tbo ago of 

ihaa with her faibtr. 

Hlndo Sham 1^1. I. L. H.. AIK 

IOTS—IS^— Vni ((k’AiPriwfl akd Waepii Act), iwcrion 5S^Act No 
XX of 1675 f tmdum Mtijitrxiy Aft)y ttciiom 8 — 0*#rW«»i* amd 
■auto*” — SX*ct of oppQimi m^rni of puardnut-^ Ct9tl Cod4^ 

iMtcHm d40,] Wbtrt a guardltn hao ono« boos appointad uncWr 
tb* worlaioma of Aet No. Vtll of 181K), tb« atuinmant of majorltj 
by ill* ward it poatponad until ha raaobaa tba ago of twtoiy*ona 
jmn BOtwlihaUndlag that tb« ruardlan appolatad by tfaa Coarl 
IMjr ba dUabargad bvfora Ibai iicBa arrivaa. Ovrdkmmd*^ Jadtmji 
▼. jtmtiifa4*UdiU I. L K , 11 Horn,, »1, followod /W##W 

Attimp NmrttiM v. Lat, Wa*kly NoUa, 1801. p, 118, 

diatlnguUbtd 

Sadko Ul #. UurUdba/. 1. U E., 19 All, 


— IT (PAETiTioir Aot), BBOrtcw i — •* A###a- 

Mmtgiup U 4W mxMwiM jJ EM l^k 

•xprtMloB ** a dwalHftf b*e»« Wloiflaf to aa aiiffiTldad fiAi* 
Ky ** aa «a*d la aaalloa 4of tba Pariltloa Aat, IM, U not ajppli^ 
aUa to a boaaa baloaglar Ut a bfabamfnadaa family Jwm 4 Mi l* m 
▼. JKa dhm^d, ILK, 18 All , rafarrod to 

fiMbmat AU a. Muhammad Hraar. } h R. 10 All 

— (LocAt)— '’18t»l I (N -W, P avd Ocpff WaTti WoaKi Act), 
BAOnoaalA, 4f) aux> ii -^Cuat/raa/toa a/ 8 t 9 imir$ — Omi§w%m to pitt 
m4ic§ ^ r** 0 firitp^hom of roto pmd doriof pt^iod 

^ iMA^octnp^ti^ ] Jltld that iba proftaloat of aaetloa 41 of tba 
JHarUnWaitara Pror j a oat a ad Oudb Wai ar Wo^bi Aai. 1891, would 
aol apply to itf oaaaofa paraon wbo bad In faot rtgolarly ^id 
tb# watar rauHua la rotpaol of tba honaa durlag tba parlod of 
lit aoa<oaenpiiloa. 

Etaparor a 8umtr Cbaad, I. L. ft,, 19 All. .* 

18W— III rCorar or Waioa Act), aacrtoiri 9, 86 awd 

4f, Sat Act No. XIX of 1»78. •roiloaa 194 fpj *08 *• 

~>1900 1 (UriTiD PaoTijrcaa MojncirAUTiia Act), **o* 

Wo* 47 — — Mfodt of tw#t«/»a«i ty Soard.] Wbara 

a aaairael antarad Into with a bfualaipal fto^rd for tba •apply 
of malarial for r<Nul mating w^t aodom^! boib by tba Saaratary 
a«d tba Vloa-Cbairmao of tha Hoard and tbU aadoraamanl rafar- 
radio Iba aontaatt of tba aontmot tad Ui ooo6ro»ailoa t Edd 
Ibat tbla vaa a tuAaiani rompllanaa wilb tba ragnlramanta of 
••otto* 47 af Iba Moalol ^lititt Act. 

Tba If ttfliel pal Board of NaJIbabad a. fhao Harala, 1. L. ft , 
m AIK 


••OTlOira 81, 871$)-^ A ppit^ium yw* ^tbwld — 

Jwtpli4d /W#r (o Wbara 

■n^faatlott for ptrmittioo to build b«a ht«»n rn^d^toa Municipal 
Boaad and tba parlod laan lion td in toot |on 87(8) of tha M no M pal* 
Itloa Aai,*h900. hat aipirtd, tht ■p^dimni (< io iba aama po«iilua 
aa If iba artetlon of iba buibMag •parifit^i in hit appllaaUoa bad 
bata formally taootloQad by tba Hotid A miMilloa, aspratA «r 
isip)ta< Ip lha traotioa of a tpadfiad bplldiof naataoarlly aarrlmi 



mil 


QxinnuL mmt. 


Witt U . rifb» to »al .p .iKk VL:‘*S*iS 

xk%6T oHliwiry for U# of 

work. ^ 

f^poror o* Ookti), I I*, R*. J® All. *♦* 

ACTe--(^At)--190a--l--(C)riT*P moTt^ci* HmciFAWTtW Act)* 
•KTTiot 167, 8^ Aci No. XLV nf 4St , 488 ^ 

*CT»-<Loc*l) IWI - " «*•« S 

MtUoiM iOftmi tl erf U« AfmTttrtjy 

«dil Wiwttt iW rifkl tf ot»op^»ty 

wkortttr wor* or •otwwfUlti 

tkA tAMAtA ■tiilTmrfl la iktAA amima m at Mftr lf%Mm 

AilkAT tIkA Hifkl A# AAAApAMjf 8f Ik# •• ••••ff tlktrwli* 

Ikta k^A aaVIm*. 

»4.p'si’5L.rrsEr .£ 

TkMMy Art, fcoo. tkorofort »o rt 4 r^% i» P* ■*'fi 

«ww^ tto wrt* hoWof. IM4 Bom ». ^ ^ U 1» 

ail. ttt.Mrt »rt/ ty*t * 4 /^. I L- 

4Utl««*UbML Ml ». M*>ommod 4li Wmitr ASM, 

Wwkly Noi*m IS^ P in*. •pfxwt^A. 

Bosartt iH«Ao «. BItt oo W ttoftb L U R. » AH 

HotwM t& n An n 

4^“-; ..44=^ Mt 9*. tx 

^yzi (BMm Omtrmtt Mt . m^m Ml) ■ ** T *7 ’*??i 
wmtt 4 A ■wrfn n nry ^ Mi «m«^ MUfafk ni 

tkoacwnttRokaMIrt •att^a* frt ttoaiort^tf ^ 

kail *««, oa rtU W Uw ■art*»f«i for *aa» oMw Ik* iar»o 
tt« kahallat, tkrt tk* awrooaMat k rt o'— a lk» (arUa* ••• of a artart 


wMoA. I# pamUiol wooU Aofan lA. prw*l»kia« of iko T »a aag 
Art, IMli ikot It WM ootowfal wtikHi Iko owoattff jf tarttta m 
af Iko OMliort Aot, aoA oolA J f or noA i o Mo4 *. WtfoBoBI Art, 
Wothlf Hrtoo. 1»0«L ». aot. Mommmb /WoA* «. A t okooior AmA, 


WMliy Ifotoo, ». ao>. Aioonn rwaao t. 

L. IL, W An , m. *a4 Ao^ Art «■ MmJImmmmi Ak Aartf 
L U k, M AB. fotfoaol 

Rom Strop o. Elokoa Lai, L U R. tf AH 

— ' — — — ■ ttenoft If 

jMaif mmd f» w aa* CNiwHAt) 

pUtiUffi wmid la a Ovll Oar I for pAaAAialttt VAAm* mi ItffAAAMMil 
of port of oa o«capoo«p koUlaa. Mkd Ikat Uw aaltwaoQ aat IH 
ka lataallaa af aaoitaa W of tka Agm T aaoaap 


• CWwo 

WWfA 


ktiof eoalraiw lo ikt lalMillA* of AtAilAH 98 «f Um Agfa * 
Afip IfOJ. 

AaIiAaj IiaI 9o iaaki PiamA 1* L. R« if All. 

iMiaiaMM M 1 ,1,1 , n il. III. I. II — — O6tt0tt Iff 

li fixii l — lir l ir 4 miA aa ilA r ar IMMkif ^amnamt u ^ 
Miii rf i» l A i frt/t<A.1 MM lW» iW ■aaaaaam \m UUa af a < 
haWifif b uaMa !• attoaml for pAilt wAM All 
■Ml If Mf Atn ftma It AApttI tr wAM At ptmliftA It 
im a ta i il ii tt lt f It Mfitftttt tt MlatMifttit 

DIf Mff^ *• CAtmip L U Rm» ft AOo m* 


Mi far ^It wAbA Alt 
•r wAltA At ptmliitA At 


lai - J W ifbfbt Mpmk) MM 
It lAt UfA OMflBSrtfMitt 


MM UM tt lAlff I 
itiit tf lAt DIttrltiJN 


ft ITtk 177 Am 

NMft ftMilt 
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zxriii 

T*g*. 


* frofi ta AppilljiU d»crM of U)« Coll^otor oodcr tb« proyl^ 

•loai of ih* Agni Tentnoy Act* 1901. XocAnm JV«roU r 
* IW, W«#kly Not«*, 1900. p followed 

hnchml Narflia *. NlroUm Dm#, I. U EL, S9 AIL ... 09 

ACTS- (Local) -I ftO I 11 (Aoaa Tihaitct Aor) iitOTioM 105 aitd 67 
— Cmi iVoi'#4fiir# ««rhoii «rtl /U* mrrHtr$ rt%i 

of toporol koUtmff ] Btid that Ibe prtitUloflt of i^tion 46 of tb« 
of CItII Pioaodtira do not apply to • *011 for arre<iri of raat 
%m4*T ibt A#ra Tefiancy Act, 1901, lo at to admit of a joioiauit 
being broQgbt is raipool of arroart of rant da« In r«tp*ot of leyara) 
boldfBM, On tb« noQtrary. the Aat oontampUtaa ibat on# anil 
aAouid M brOBfbt In raapaot of oaoh aopara.e holding. 

JagaBNaUtPfaandn.TarLl. L. U.tOAlL ^ ... 18 

— MOVIOV 199*-I>#f«r* 

mtmmiim ^ ComH *f # aatffoa frofrioi^rf 

Whora in a auli fll«d In a lUTonoa Court a qoMiton of 
pmnrInUry tllW la taiaad and iho Coori. acting under aeaiton 190 
M inf Agra TtAimoj Act, tlaola to daUrtaiaa aueh qoaailon lUalf* 
f Mb doettioB of ihn Rntnnoa Conrl will optmtn at r#e jmdUmim In 
r an g e el of a anbanqnnnl anil in a Ctril Coari for dntaiBalMUon of 
Ibn anaan OMtikm. JMo I>mki Wmkij MoIm, 

W07, f. 1, fnUpwMl * 

final Panda t. Raja fanna! Rtabom Praaad Mai Mbadir, 

I. Uft, ^ ... 1» 

- aacTioK 199-^111/ yw 

Cvmrt ua g<rr/ L> 

lil/f in Jmitoata.J lit a ault for pJt»ciQ)fOl uoder Aol 

Ko, il of 1901 tbo defrodant* atH ani pinad tbetr own lilU to iba 
glol in aaiL and la t*c\ did not the anit for ajrelmaat. 

Mild tbai a anbnaqunat anil brougbi la a Clrll Coort by tbe than 
dilnadanu for prop^tarj goeaoaeloa of ibn aaie# plot wan banmd 
ibn prlnnlplnof ma/aWWwM. Mswi XM^riv, Jln^l# Msm, Wnnhif 
oUi,l904^ 109, A§kr^/*mm-9i*im V. AH AUmd, Waolty Notnn, 

1904, D. liT and Imwmi AU XUm r. ifwmd AH ri#% 1 . U H , 17 
All , 009, dliilDfuUbod. £>aie y £hoki i>wAn, Wonkty Motea, 

1907, p. 1, and /^«nd# v. Jf«f« Xmnml X l iho n / V a — d Mai 
JtniMnr, L U lU AlL« lOO, rafarrad to. Ookut Jfnndwr ▼. 
AtaliNNMiW L L* H , >9 Cak ,707, diaoaaaad. 

BibaH a fibfoUUbJ. U 11.^10 AIL .*4 m OCTi 


— — — _ nnenoa 101 -—wlw 

Mi, I a/ 1079 ffidimn fi Wd awa a aaeliaad— fiaidaaaw— lanard 
cffMmHPii^mi aaa aw*eAar#r— »/y» # aa i a f <wa.] Tba graamaipiloa 
nnjoiaad eUnaa (I) of aaetkn lOUof iba kif% Tanana| AM la 
aoi gonaloalva, araa la a Haraaoa ConrI, but »ay ba mbnitad, an 
for laabiBna* by a¥ldan«a ab^ wing tbat tba plalnttir baa not batft la 
POaaaMloi of iba nroparty la raapaeiof wblab ytoiU am alilatad 
for MM iliaB taraWa ywtra bafora anil, end ina daftndaaia bava 
ovtnif dnnibd tba mlaUf*a lltk for »ora than that parkit 
Jfioa dU XUm r. OMmd fiwaa, f, A. f. 0. No. 70 of ItMM, iWdad 
Miy it, 1904, dJtiingnllbad. 

Dll Kanwar a. tJdtl fUai, L L It, 10 AD. ... ^ 14» 

- - — — iBonoir lOl^ina 

JW JIaoaM a/ ftiJlU mdildm If gawre of ait d mi i d ■■ 

XlmXlifi r aanr f an ao-abiwer # — Burdtn mf proof,] Tbaa^nCitfe*** 
rano r da d oo^ba r a m -n anad anotbar^to^abarar for p^ta. Tba d af t n d 
aal^aodod that tba gUlntUfa nr Utair p adaeaaeore b IlUa bnd 

e- 



xrxiv 


9B2nEEAL HOmt* 




rMivtd pfoau w\\k\m Iwirff* pr*m M mw IW fmnlUvitte 
of llb« iiu, »•<! lk*i lh« nail «r*o i< if«4d U 

not tb« jjilotiti to pror* by of nmipi of ptoit* ' 

witbi* IwrUo jmrn Uwl fb» n^hl ioNi^ud i ••4 lh%% 

SOI nf tb# A|tr* Trn^nry A-'l, • pM»*«»opi*oi Im lb«ir 

ifiiM /.»/ t JJWr* I UK* S: Alt Ua 

to 

|>4Qir4 i t\] »» Nl*d»r, I I*, W., AlU , *« .♦. IM 


ACTS - ^t-ocAt)— -»n tUifiTiD rRortirCM L4ini Rtrtirvt ACT\, 

•tCTio^i no. 111 . »•< raioW i^iWo 

M 9 i^$f 94 Ctmri--S9t4 im fimi Cmri JW 4 9r 4m r0 iU 9 •/ ff/lo — 
j a«tli#ltai W M rrli IM>d «pplbd !• 

Om f*r ftrUilM of tbolr Umm* !• !«• ix U l t. 

l^roolMMiUott w»t \—wt4 •m Uia iipU»«iilo« •illlM iW 

•pMfttU fa?tj IM ApfOM Ml Um IM M AfTil ISOA Mi MAM iWlf 
If tty. (oU« ptrUUML Tbttp^tt l^y ili m 
• ppMt Ift tbo lUrottM CofirW b«i mm ftOtb m April JtOI 
iB^UUitd t itil \m A Clftl Coori m^mmi tW tfpIlMit Im 
partlUoa Mkitf for » ArrUrolioa of ilUirmlMlro tror 

par% of U« propotiy. tlt« ttibJroi*MWi MM mi i_~ io f iitAitm* 
tpplloAfioa for poriUloa la ib* lUraaaa CoaH. Jfrid ibat Ibo 
pUiaiiff** loU w«« aoi molaUiaa bW . Mm itm m m d d4J*f f !*«/• 

JUm, I h K. tSAILSPl.ttA rA«#<ry f L R.W AU^iftl, 

ro/«rrod to. 

N»UI o. TrJ SlatK I. U JH Alt ... ^ #04 


taciion 14f»MT A«» Ml ^li Jk iba*l 

OtAtA* iit if ia ••• — ‘ AUmkmmi^JNmmt mf IVAaMar. la <mm 
M rrMli V r ta Ha a ff ta ^ n ataai ] Jf«i# ibai a 

TabtUAurlUt aa pearar aaiM iba Ualtai Fravtaaaa Immd Mmmmmm 
A#W ltM>i» It Itaaa a wanrtal af aiUaliaaat la ar#»r ta raaliaa 
artaart of OtraraMai rrraaaa, ao? U a var^ai iaaaai bp a Tbb* 
•lUhr vaUAttad bp faaatml aaibarlly la Uat a#aal firaa la blai bp 
ibt OoUaaior af Iba Diaimt 


taparor a. tUdba Ut t U i » 10 AH 

ADiniSIOH. BardMi of proof ... 

ADOPTION, Am OtrO tVor«aara CNmW, Motioa IS 
Aaa Hlada Law ... 




ADVIESB POeiKSllOlf. A#a Aat Nn XT af IlH, aabrAaSa It. arUrta 144 

— ■ Aar Laad baM at aad laa at ^ 

- A»# Mi b a i a at A<a liw ^ ^ 

ADVOCATK— JT^pA OaH fa Aral wtf A dimmmim mim la ala* a 

Mt0i €^mH 
/Wfirt ^/aaf* 

- rAarpad 

5ti^^^V4"2r5C r/2tl2s tS 

ggtwj t wwfcil tr NMM 9 kto Mat • mtmkm af «!• 


•/ ta/l44i JS»r-^Cmu*UnhM •/ Mtmrl ^ M 
mtdtr MwUt Cbmrt — MmU* A !». Itl. IW - 
«> — H I 1 0md t — tk»ntd w*ik -'frurfT/ «. 


, !^> .a,a»j ntkOytraM»lwik<# tkiwraanar 

^Oart Ita WkMri aMHUtaM !• Ml viik aMm 

pm )m Mto aSTatwlS MaMafTtoaaXa ^ 

STailr iMtfMMaMM la vMa&T ■Ifli Omi 
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'mvM ehArg* or tri*! latp^od or rtjBOTt from ib« rodi 

waj i4yQO*U of th« Court, 

* Afif *0 «tt«rc*tioa, duHag- ih« hiring of t <*•*, with of 
tbt Jodgoiof tbt High Conri, Ja the cotjr#* of which h* fcll*fi*d 
thftt h« hftd b*0Q toM by th« Jodg« to ** hold hit tongoe ** «ad to 
** tU (town f* an adrooaU of thg Court attompUd to d«r*nd bit too- 
doct by publitbi&f }& a B*wipaper, of which be wa« the editor^ eo 
article which wae a libel veOectiog not only on the Judge before 
whom be had appelired but upon other Judm of the Court In Ibclr 
jodioial eapaeity, and in reference to their oondaot in the die- 
•barf* of their pubUo doilee^ end which emounted to a oontenpi 
of O^rt^ whieh Might haee been dealt with ae ecob by the High 
Oonrtu MM that eneh poblieetion oonetl to ted under oIi nee B of 
the Lettert PhtenI of the Court ** reaeoaahle oanee ** f or an order 
»M|WwHng the adroeate from praeUaiag. 

0eeh pnhHeaiiofi wee not moMhle on the gronnd that it wae 
written la hla oapaetty at editor of the oewep^per and not in hie 
oapeeity ae an adhroeale. The oonirortny eroee from the rntebe* 
hartonr of the adroeate comduetlng a eate b^ore the Ooort. end Um 
eoateapt* of whleh he wae foni^ wae oomseUted in the 

attewnt to rlndleeie hie profeeeional oondaot In a pehlioatlon 
for whteh he wae eokly reeaomelbk, /• re F’elieee, L. E » 1 P. 0^ 
t0l,4UtJiag«iihed. 


g a j r h edhteaey, la the matter of E. B .— U L. E^ BO 

iit ... ... ... ... pd 

e 

ALIKNATION.** Bft Act No. XV of 1P77. ichedole Il.erllcle lift ... 
1NCK8THAL rHOPKUTV. 5e# Hindu Uw fit, 

Sf§ Cirll Pffroduff Code, ecellon* ffi) end 

mi ... ... 


▲PFIdL«Ee« Act No. ZV of 3B77. eeetiotti 6 and 14 ... .... 

$44 Civil Proredure Code^ Molione lOt. 110 end BBS (B) m. 
. ■■■ E#e Cl^l Proeednre Code, eoctlone fii and BIS ... 

Em OUril Proeednre Code, eeeUone 8101 and Ui (#) 

$44 CItH Proeedare Code, teoilone E3I and BIf ... 

■■■I ■■■»-'■* ygMClrlt Prooedore Code, toclione B8I ami Bff ... 

^ $44 Oiril Preoedaie Code, eeetion B83 
1 ^. '■■■■* $44 Cfrll Proeednre Code, eeoiioi 568 h. 


^ ■ n ~ $44 Aet (Loonl) Ko. II of 1001| eeetlone 176. 1T7 and 188 
ARHITBATION. Ere Act No. I of 1077, aemoa tl 

— $f^ Clvit Proeednre Code, eeoUon BOB m* 

> $44 OitH Pfooednre Code, eeetloii 606 

Em Ciril Pfoeedom Coda, eeetioai BH nnl Bit 

^#e Olrlt Prooednre Code, ere tkNU BSU and Btt 

^ Em Clell Proeednre Code, eeeiloi W ... 

UTACBKXKT, Watr«at oi«>% Em let (Loeal) Ho. Ill ef 1901, aaetleaa 

147. 157 M $$$ ^ ^* ^ ^ •** 


before t^gseat, Em Aet No. Z7 of 1677, eehodnle 11, 

artlele 19 **t M, r#* *** 

AWABDtrEM Otvll Pr oeednre Code. aMUone 681 and 6t8 ... 

— $44 Oiril Proeednre Codti eeoiione Bll and 638 «*« 

. 1 , $44 Clrll rrocedare Code, erctlun 533 «.* •«« ftt* 
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IXXVJ 


GkVWmil. lADKX. 




BBHQlIi agOnLATlONfl. ITS®— t (Burtit WiUM 4jfB hnmtten 
BBODUMOaiBBOTloa I f a/lf 

JFW*#4 yV’ow i*ll4 is ih4 

ofSMtl When iwoparty of • p*r»o« dyiof latMtelo I* Ukoa 
citm of by a IMalrtct Judr' '**»^*f •^lioa 7 of RofoUlloa 

Mo. V of 17iW. turb properly do** ool »»»l to lb* KoorfMrr of 
8UiU OBltl lb« parlod prMoribod by tbb tUfuWUoa boo MplnM. 

Rooi Korolo l>*bo *. Tb* 8*«r*Ury of Sl»t« fo* I* 

Ooooctt, 1. 1 a R-( J® bVi* 9*4 »** 9*4 SflTT 

190#-iril. tMVtM V 

Woool oofo— # l ir D <ooiiw«— -.iNrwaaab ** O 0 » t * l a^fiafcao*'— Jln^ 
ootfaro.l S»t4 tbol » yw oMot or MiUlroUM W tb« ■BrtfOf w. 
iaawt U o oBlt l o r wlo am to •( * aMrff««o a B Btlllail »*l* 
tuoAor th« ■ f T iri O B i of ooo t lC B S of B ifoi m — XYU «( 
wfeM ban lb* aoil of bba Onrt ob 4 Ua telUoU af tba iarffo 
aC tba Oawt fn* wbMi It i« iaa4. «m • fn4 mA aaAatnt 
•otUUoUm wltklB tba Mooaiac af tba lif» t i t la » . JfaAba- 
ftrmd r. «>«\Mbar. L L U (W m.Alai w aB l i b il Aalra 
Mi T. Wt^ JOUm L L. B, »a ^ fn A baa a — n l al 

Bbatwol Karl a. BaJboa Rol. L U K« » AB . |«A 


Bibt OAKiaoioi, 8tr Ai-i No I of Jitti .m .4. m* To® 

BON l>— Cbrtr*«»/44bo‘## mmjrt rW4#y M|r 

W /r«ii/W ijf CfmW. J A Pf l A# of |oo«l7 9igk% 

J9mn^ ib« m of lb woojUiy fotWr, oT |pr«<lif»l« «a4 

fmilj t« 9mti 9i M««ft u fMter f Ik w %m Mfflj 

«sM4ltli A w«4 U MAM A tM •! Ia. wHJi IsImSc «IU«ll 
wa«aI# 4 to It. iT-ftoO Mr mi. ftr mam, vtUt ■Mtlify ?«•!«* 

T%« kMi fvrUtf miIa1m4 a tUfiAkilAA Ua% tW fc Af t AA tt «4«Ai4 
AOt h9 mp »w a>a 4 to roptf Uo AMA«y vlUiA UifOo jr«Ar«o Aa 4 tl 
^ dl4 ptf wltliiA Umo jAtrta Im tiMiUi aotatiWIm W •MigAi to 

r Uiroo jr^AiVlAtoroAlibl Uht ri»l«MAi^oAo4L iMl aIiCoa^ 

AOt W UiAI Um PtOOAlUbA of UU ^oa4 «m 
•A f04 Ity iMAAt of AA4|I0 lAtMMO Of U4l tW ml* ff lAMmt 
AM p«Aiil« AinrortWi*** U* boffibi* ««* %m *A*oA **t oA*W* MqmtA 
•fAlA*! wklcb Ub* Coon 1*^1 rvbsf, TM Migk 

(MH tUnood U* Ao m * of urn l*w*r opwOoM OAmr t viM fOAt 
Ibo ^AUf U* priAdpol mua vIUi diiii* iAt*f«*i tl mir» «| 

M ptr oooiM p*r toAtAi. v. ITooAl JUm, L L. H, • 

JOIh m Mmt t, Bmm i mi M m Hmmd MUm, I* L. it ^jL 

ass g tt d A f fct rf tr i Ciof i Ar tf *. .fVimtin OAom, L U E, li 
otitHmfAAM^jtMXAif.miJtea, Ufta^aoL A^tii, aa4 
J febbaw Mayb a. «l^ t. K. »i. A^ m, 

aanaaao ba« 


BalUabM Dm a. Ha4u Lil, L L. B« M AB. 

*---~«aaAa»Ka. ZToCltn. aabateta U.MlMaTf » 

BDBDUI or n007~~Hml$»im tm pan* «a aaff. obi/Mv 

®^afa^ A® ai< aW aa aaf aatnin aafty W -. . 


•yPf tb# A^wtMrt a ** " 



QJENBaAl. IHDKX. 


IXXVIX 




ibo JodloUl CottiaUU# ibai dltbooffb thft jmai itm 
O'Ck tb« {Wf«ttd«A4 to provo tb« adoptloti tbt proof of tbt ad«i{t« 
•ioai Ahifttd lb* onnt oa to th« pUiatlff oa tbo priaci p1*itUt«4 
ia • M. at p, that '’what 

a party hlnMlf adaka to ba into may raaioiublT bt pmumod to 
b« to,* and until tbt pr^aompUoa waa rabuttod too faol admlitod 
nuat bo takan to b« eatablUbodL 

Jfftld alao Jthat whara, aa Id tha praaaat oato» tbara waa ao 
aitoppal^ the drfezMUnt baiof no party to iba daadi, tba pUiatiff 
ooula fiYa avidoao* to rabat aaob proauttpiloo, 

V £ay#rf , 13 dt C . 677, at p, 680, N 0 vi<m t. Li444mr4 
IS Q. M. Im ra Lk Rv, S Ch« 7% at p, 08, a»4 

THmiM A0fM4$ C h m p m^ C^rpmt, [1880] JL 0^ 687, 

lollDwad. 

In tbla oaaa ikair Lardablpa bal4 that iba pUl&Uff, ao far fro« 
raWtUaf iba praauMptloa, b«4« ia ordar to aooooat for tba advila* 
aloa biJu U iba doauaiaatarj arldaaoa, put forward two dlffaraat 
ft»d iaooaaUiaat axpUaatloaa, o»a of whiob wma abaurd and Iba 
otbar ia iia »oal iMportaat part# ttaproaad, aad bad faUad to 
jproTa bit UUa. 


Wbara ao apoolia laaaa bad baaa fraaaad oa tba ^oaaitoa of 
adopttoa, bat ibo aMitac bad baaa triad aad dalomlaad wiiboat 
aay abjaattaa oa iba part of tba plalaiiff, wbo bad mat baaa tabaa 
W aurprlaa, but waa fully laforaiad by iba dafaadaat^ liala af 
d^Qaiaata, and froo abc oroae'axanlaailom of bla wlioataa* ibat 
tba defeftoa would be Ukaa. 


M*id thai ntdor iha clrrutu«UaO' « it wti uadaalmbta that 
the oaaar tbould ba aeut Wak to bo re tried oa a •poohU laaaa 
fraaivd at lo tba tdopiioa, 

Cbaadra Koawar a. Cbaodbri Narpal Slofb, i. L S8 
All MM *M «», 

BDRDBN OK PHOOK 4m A«t M*. XLV of 1800, mlion 4M 

- «M A«% (UmI) M*. IJ •« 1901 , MtiM Ml 

S„ a»* PM-«pilOB 

(Ut;raor4CTI0N.4*«0tvU Pr««aar«Oodii,MeU«a49 

• f 4m Mm t«,iii»oa«rat ... .., 

- 4m PoMMsloa • »•* t** tM 


OHiJUJit 8** 4«t Mo. IT of 1999, M«Uoa 99 ». w 

OHIATlMa, 4m am Mo. ZLT •( 1990, MOttoM MO oaA 490 
CIVIL AND RMVIiNUB C0UBT4. 4m A«1 (Looal) Mo. U of 1901. 

M«il«at9 ... ... ... ... 


— ' 4m Aot (Lowl) Mo. 11 of 1901, MMloa IM 

Mo, m of 1901, ••oikM 

UaUlloaABMf^^ ... 

OBADBIIDAB, 4imJLM Mo. XLV of 1800, ootiloB 999 

OnriL PBOOlbvfB OODB, •aonov I9 -Bm /MUMla-iTMa !«••> 
JtM JVald that iba dlt»taoal 

aC a amlt Hf raMi^oa of a »ortfafa of Joiat faaiily p roper ty 
broafbt by tba fbtbar la a ^at Hlaaorbially aloaa, woom aot ba 
a bat to a t ab aa q aoat tall far r ad on ptioa by tba ooaa, laaanaeb aa 
tbt Mt^ liUa waa aot tbroofb Ibtir fatbar, bal wai oaparata aad 
ladi^aiitl Ban i f ara fa t. BiaiaaSar JPVaaad, t. L, iCTllO AIL. 
4U, rafamd to. ^ 

Buadtf U1 a Cbkitar Mat, L La Bh t9 All, ^ 


3S ft EfttlSitt 



(norBEAL IJNDBZ. 


IIXVJH 


CIVIL PBOOiDDRBCODE, rwrtow 

mUt *4 of tMMdmrt Offotmltd m»4»r ooctUm S of IZ* OmdM ioio 


mi4totofto 
Act (I c/ 


Imfdmr* 


<J*#*/**i 


0d mm4i>r i «/ iis OmdJk 

m q/‘ m40]^^ — Ctm*m im /W^Mr »iai$ 


p«rtT lb* qttotlloo WEB wbfflb#r lb« foBpo»<l**t bW W** !• 1M>9 
TJldly wiopUd Ittto ^othBf 

S$td Uj»t ibicomwliU# of |a)o<i4*r« «s4#r 

ea of kci I of iW (Oadb BitiilM* A«%) \m •• •kiM tw 

auJbttn'Uiot U mo\ a Cotiri m hy MrlM i$ •f 

Co4ft«fC4TUPm»4«r»(A«tXIV#f ttkr mrn^H 

Ittf lb« r««pOB4iftl MiAMPM# 1« Ilk fiMlIy •• ih* g fmt 


Iha b« M Worn • 4of»»4 iiU wm ibmf«ro m4 rt9jw4^ 

U ikt »«ll, T1 m«omIMm Ji%4 M I# 

!• lb* fOMtiMi of M» 


tekk lb* oMotko of MopUMi«o»4lboUirtt%lloot«f iMt ooooi 
W Um OooivUokoor oomk ooi ftfo Jo4l«Ul to 

iboir 4 mU1oii om a poUl ooUt^o Iboir . 

Tbo fa«l tbai Ui« ro«po»4tol b«4 \m 11179 •• Ibo 4ioib of bU 
alttfod adoptivo Mibtr oUioEod to Boeoctd b«r m tba a4opi«4 o»o 
of b«r docoaiMd htivboad, «a4 *o tovttro ib# tuocwtioo lo «bl^ ibo 
praikeoBBOr is iiik of ib» Epp^lUni w»t iboo voUiWd, Iboa^ bo 
old «oi nppoBB ibo ra*(>uRdBar* cUi». dk oot a^top lb# raapo^kol 
frooi daaplof ibo alkft^d adoplUo la tbia aaii. 

To otiabibb tbo fact of a valid adooaktfil wm aoMilkl la/ 
iba appoUaol to tbov ibal ll woo mmm bv Um ditooikm of Iba 
dbooaood boiboa4of ibo odopilfo motb or^ ao4 tbol iba iH|< iiiMit*a 
fatbof bod oiooft bim tm odopikm U ibt o b oi w io of pffoof« wbitb 
ibo lapoo of liok# liftdi Ittpooaiblo* ll woo looaoibooi oo tbo oomI* 
loot bafofo aiv pfoooflipitoo ibal ibofo ooadlHimB woro falOiM 
woo iitiliod, 10 oolabltab bo ialtlal proboMtily Ibal ibo adoattoo 
WM flbilj io bato bota taiidip ■od>> aad ibai ibo ooodarl of lb# 
partloo oof alaaot of Ibo faeu bod at loaoi bovo foooUtool vlib 
ooeb aa b^polboalo* Bal tbo t i i df ac o foibor iboaW «bo ^ooilTOiy | 
aod 00 wol|^l foold bo firoa lo ibo okicoocoio of ibo roopoodoou 
ao tbOT foil aborl of foaadiaf ao ooloppoi, aad ao bo bod aooofloo 
otdoaMIbo odopUoo Jotiao ll oalM bU porpooo ibroo^WHil 
ibo wboit of Ibo prolraovod liUcaUoo belwooo ibo MfboTo m tbo 


00 thOT foil abon of foaadiaf ao ooloppoi, aad ao bo bod aoooflod 
otdoaMIbo odopUoa Jooiao ll oaltad bU parpooa ibroo^WHil 
ibo wboit of Ibo prolraovod liUfoUoa belwooa ibo ifboTi m ^ 
fUiQp. 

Hbrobaabar Krkb Slafb Oi» Lai ft^fbaroj Slafb« 1. L ft, 

tIilL ^ ^ Id* 

— taoTiot it,aooHi«i«iMi EM an 

— — , ■ - ■ ■■ Morioo U i bi f fo r ooooo f ^oo^aodkaf 

af food oao# JWo poH% ooownod if a aofo 

oaOoayoaOo pr oo b ooory aok aad^ Ibo aaooowrid ioloaf o ^Sflor 
ooillorrodj ^odooior.afroodwitb Jloaaooapaa/ J lo BoHb 
W 00 bk l o d ki l oiiottdaal #• a foo of Bo, lOO a day. Afiiw 
^ • promkoonf aok fat lU, T0(b fopoooooOaf 
ijptt dMr mo. Mm wbo mm a oobil, ako pfo«ko4 lo aooki A pro* 

safs4^ra«'t-i^:3^ 

|^^Svag.‘=aia:cg;^"g!r;;» 

ajjjw ««• OMfk m% U mfwi «f O* tO* Im 

p»MMOi{ElRji«oaMaPNMKi.ka,aAajL. m 



OENERAJu inDSX. 


ixxix 


ClVfL PRCKWCmiRK CODl, WWttMf 0 / «#m« ^ 

iV»y<Hf #l<w wJ twi rf ir m« tiUI^ 
io/il wW«r Th« 

•oWu h#lr» of lb#Lf Kib«r io ifirlotii portloo* of thtlr 

NtlMP* ««Ut« froM Ui« kAttdi of dlfforotti alloMo*^ JETa/^f ibal lb* 
fMi tbat Um 4«ft»Aaai« Ml op Aifotool itiUo to tk« tarioui por< 
tioia boM bp tbom froobt oot Mko Udm» oolt bM) for 
noM 1 h« plaioilf • bad o»« mum of ooUom, ttooMtp. ibt rifbl 00 
(b« ^Mtb of tbflr f»ib«r to rofotrof UmIt aborM of bit proportj 
Om%0M Lml ir. !. L. ft«» 16 AIL iT6f ^UttofuUbM. 

XaA«» CiWar i/«aro ? Ammmw- JTmM, I U M OU^ 861. 
ffmmd0 Kmmmm Jfsuk^ o. Ja r» Mio ff f7A|NM> I. L iC, fl8 CSoU^ 87l, 

Imdmt JCmm^ t. Omr Pr^md,! U IL It AD. tt. oad ATmAo** 

JCAn Mmmim Xkm^ 14 Alt. 88B. r«f«rrt8 tA 

^ HoU Ittwtr A MaAaiA fblixM, 1. 1L 61 Ati »*. 167 

•rcnoir 46, 6## Aoi (Lo<a}) Ko. M of 
llOL^Moliooa IPf fto4 67 ^ 16 

MCn6* 64— E<^ar4<Mi •«/>*•##• 

Mf f# 4# ftf/M/Ml poHj if«M UmI ott4tf Mobka 
64 of tiM O»4o of Civtl ProoWoru o CooH ooMot fo^l 0 pklat U 
port 

Rofbobaaa P«H a Jpolia lirmnifV I. U 9 All. Im 


•ocirton 66, aai, 666, 6 m Bordoa of 


m- tm *•** *•* 

' — ■■' - - — - ' ilCTtOWi lOS. Ilu AOO owl 

tit iTM^or# «« mMdrr #«r/»«a OlO miu^k k^d 

4#m if loiodaafo /W d«As/l •/ ] lf#fd tbai noapboat 

tlM frOM •• Of^f rt/oalof to rtalor* |o ib« ft)* of poodtof appiM* 
IMmmoo oppIlMUAO ««4»r tMltoo 610 of tb* Oodo or Clti) Prooodort 
wbUb bo« booo dbMiloMd for Aofoull of ipfoarmoM Tbo piinelplo 
^pIM tm Jmmg BmUd^ f. fVooW, I. U Kh^II Cult., 107, 

T. OfMtfMM, I. L. Rm 10 tMa, 461, «»4 ?. Efruf r«M| 

I, U E, i/MoiL 619, fotlowod 

(fbtolU Hlbl o. AbAot iMod, !. L E, 19 All «« 696 


■ftOTtOlf 106— Aoif I# m4 M 

f A^r*«rW It/ *- fw*4t itm rmi^nt iRapOMd ^ Ai 

p i^t M M Nop f «mJW aaii dfM 106 4 ^ Ik* C*d4 mf CiWi iVoMafor#. J la 
a toll l>o Ml otl4o 0 4oomo apoo ibo oroutd of frood, tbo to)* 
frtad olWfOd v)(b roopoai io iomeo of anaiaioBt oa tbo 
Atfoaifenit Tbia itoraMoa bo4 tlftodp boom foot Into tad dtoidtd 
bp two Coo ru odvofMlt to ib« ftofoadaal opoa appllMUoa bmAo 
bp biM ooAor Mttioo IU6 of lb# Codt of Cl oil rMOoioro, MM 
ibaft tbo toll or«» o ^ oMlaiolaoWo JUdAo Ioohmi lAofto v. Iboa 
JfolA JU(§* I L. H « 1ft C*!*^ 176, tod Kk^pMru ffofi IToAofo o. 

JVw Mmik JUf, r L E, 19 CAlo , 996, dlttlofolobod. 

fmmm Oboad r. iboodai Rop, I. L. 9., 19 AH ... i:i 

1.,. tacrnot 106 - thrrf* at pirio— ,dpp/^<^/fM 

$4 d m t *4 tif r¥fr* 9 **Mi 9 * Io Moffoor 

Mii^Ud kf di/lHMfoo/. j WWaro urocMdltf* oadrr tooUon 106 of 
tb# Codo of nril Rroo^oro btvoWoa lalualod bt ibt doftadtal 
ibo kfal foprt t Milotly# of ib* doftadtal It tall iiod lo toatltat 
tadb p r ctttdlafA JMi tr^md f. fMAroot, 1 L It. 11 All. 
ITi^ilafaUboi. a«Md« IVooad Em v. 6444 Jftfofo tMffJm, 

1901, 1 L. H 19 CtW^n. roforrod Ia 

(RU Joot.8baMB&aHUll. L;tl,19AtU m Md 



onnuL isDvc. 


CIVIL PROCRDUBR COOK, •tono* 10«, «». «• fmi* - ». 

faCTton <44iJIP 818 — •/ ilgrfg* 

~ - jlmpnl -Oitfl* i*i»**» /•<> jmdfmtmi dtMgrt mt l» 

rifU it •r<^lfm44 ’• J J" •••••iloP Pj p 4pPfPP 

ii*ilBit £ indy erru'" pf'p»f>y of Jo«J|tP>*Pl *»WtPfP Pr»* 
•old. Bnd ww Burcb.«<* *7 « >**••» '»••• ~P*nPBj- p F 

tb»n »ppll«lu»d»r »r*l|ooai8of »W.lW« or C(».l IVowdnf. .♦k.«ir 
tfc«t J Bight h* .Mbolitol'^ for BppluPPt PPd pop»PwlPn ifirtP 
to b*r. To Ibli »BpU«pilo» ^ oMrtlod. op ^ gT««p4 tkal bIm. 
kt BOB* Him prior to th* titmUop ot ib# M or rp pp4 m)« mt tbo 
propprt,. Pmp 

«(fl»BproprUi<^ iWi »MMrj purthmm wlj* U w« prmp$ttf 

whlw w%§ mM i« •wtmtlo® of ih^ ^frm. MM ik^ M mw^ 
tkM mt MM MtlAf mtkim M ^ •* *>• 

Co4» #f OlTil Proodbr^tad 

Um MiAloa fowitfiwf'* •ppUiatto® mmim mtMm OAp 

KMi«r4 Iiairttf •. O^ya PiM^d* I. L. 10 AJt, 

taemira 144 Ajra aH- t/ 

pm<$ iMm wUUmt PWirii J m 

0 ffM^Smi 4 A>r U» ooU for 

ro^npiloo lb* obUift^d » bad to<4t 

of tb* jKOpifiy !• toil wnboul ibo lotrfTpuni* of tW 
Tbf iW<rf*, bow»v#r. b^viof Vw® ft»Td>r^ f'® vppml. lb« 4»f»a4> 
nai bronchi ® rf||uUr * 0 ^ U> r^® of lb« •#?!« 

fHr<4 pn>p«fiy< MM ibal * •o^l by tU 

srorbloftt of Mvloat 144 ®a4 iM of ibo iMi of C\f il fVoto^io^ 
Ul Ulo OmH of ir«i imobiM wmU hmf tforoltod • frof*? 4i** 
oroiloa Hf it Im 4 umiod tW filial ot oa OfoIttoMoa oodtr 
•ioUmMof iU Oodtk XMm tmmuMr o L 

11 IJ]., Tl, oad dmo o. JiofwoOpLU a* MAIL 441^00^^ lo. 
ftboodilMU S^Ai ^ fiiiowool* i. L B., 10 AH. 

oiofTtm HO, »l, 144. 4jro ill.iia Jb# 


KsoooUoo of doorto 


oacnoat WOA oo» 

dtfTfo— <brd«r U •mp ft « MpMi /o o d iro d oo Y or otrOte 

Hai^ddfpto f r] JTrd Utl to ofdof rofoolof lo ootofi o dopooll 
liadirid oodtf Um tKoritioot of wt li o o UOA of ihm Ow of ClftI 
Protodoro It om otdtr lUtiof wiUlo iIm porrlov of lO Hioo H4^0j 
of tAo CMt oof hi Of ptoUw m hh^ QmUmri MM o. MMJU 
L U Is Id All 447, oo4 A#l CAood JU» y JTW^b /WoW 
Jffopor, L lT^ 11 OtU. 71, roflrrod ba Jittifr id dho y* 
dlori MirA* t. U E, 10 AETIaO, mI Mloood. 


IjtUoil Bifooi Op Mom BifO«, L Lb AH 

— owmov 101» do# D iorot 00 jwd# 

— ootmofft Itt, til om |tt-jr»Mf4o« 

4wr»o-^ l o f » io tMm ly /A# 

g'SS^JiSKSUSirr 

TIiiA Wii to MPB ib tep Pt P liPtfP* PfPip^ Up^ k«» bW W 
IlM M«t M, P«4 P*P bPVP PMPpM PBPtM. ikP 


H M. Pv^ P)^ tepp PrfPPM pfPtM. ikP 
M vttkt, pfltr Ifeptpk kPpWa ppt^Mt. M 
»bhftttlMpttiyprt*MU«pppptWlt« mImMp. 
^ Awte Md^, 1. 1* ft, 7 AIL, AL m Dtrff* 
Mdk IVmbmm te^pf. I. L. ft. M CpW..^, 


9m4 « L L B^WAO. 


«. Ml 



OKHERAL XKDEX, 


xU 

ph** 


CIVIL PROCKIKTHR CODR, OCTtO^ 40rrrf’^Smt$ im 

W/W^ #/ J 

"HMI ibt iUl« of ftb ftootioB mirftuMr »l • mU httd tft «x«#aih>K 
of a daoroo ilMa aol btooMO aWotoU if tb# lUcrm oftAtr wblcb ib« 

•ate took pWo It rrromd al any Mm bofora a otnlfloau of aalt 
k fraaiod>lo iba {mroliaoor. 

Raw Smkii a. Cui 8tba{, J. L, R^ » AlU 

itcrto)» 8!7— >7W«f ifawr## — tmU 

im M m9t 4m If m« 4?»uyW k« lAai j irt f a Hf 

fa r a laat rf wt In txtfoniloaof a jolal <koroa osawortfiM 

•M of Um d otr o t b o at!# obiaioad knvo to bid al Ua aoaUoo 
ao4 pwriboiod Ibo wortfafod ora jwrli for iba axtal awoami of Iba 
^Mroo^ooMlftllit worif^aabmaiaraalai4c>oaU. taUafoailoa 
of Ibo 4MOOJM aoioraf Of ao4 a parabaaar look foaaattiaa of Iba 
froporiv. JTaM Dial aatik>oil7 of ibtCo4aof Oitil Pro«v4ara4ki 
•oi proaloda tbo oiWr joiai 4aaroo4ioUar frota taiof for a 4aelai«> 

Horn ibal Iba proparlj ao pnrobaaod waa iba joint propoftr of 
btflMolf o«4 iba aolaai parabanar. 3*>4Jk fbapA X k t d ltar io r. 
i>ooaal CAoWar Eaa, 18 B. L. WU 817, rafarrad to, 

Afbbalbar Daba iw Ttpaal Daba, 1. U R^ 10 Aa ^ 117 

oooiffot iJl» 1 h loaoalloit of Oai r aa m* Ml 
nOTTOffi HCH, aeaaffoi j iftaanj | r 

Jfoaaoilaa ^ rfaarao— faba* aadtr wtaiytaiwif If M4 Cal* 

i#al«r*«>£Haakll/Vaa •/ iJU fr^priHat pmdif fmt (^aMaapaaMal ] 
la pofaaaoaa of ib# powor poafarird opan blm by fol#« frawad by 
OotormiMl anlar Mlloa 030 of tb« todr of Ciril IVooniara, ibt 
Oolloiiar aaotikood a lotto of taruia atmtotbiH ptoporiyof ibt 
JodfiaomMobior for a par lod of orrmitoa jrart, ibe laaot balaf 
aaaoilod to ibo o a m a of iba jndfoiaai*d»bior bal wlib iba pantl^ 
aloa of Iba Collooiof, 

MM ibai ibo HaabUliioa Iwpoaad by iba Oral partfrapb a< 
toailao niA of ibo 0o4a affaaiad tba jadfwaot-iWblaf darlof Iba 
paoiiig* of ooob Iwaott aod aoatHa ibai aoab dkabillUaa aooUaaod 
00 toof aa oof of iba fbbu for ibo mUfatUoa of vblob tba jtd^ 
wofil otbbor^i pro p ar i p waa lokao molar waotf oon mt by ibo 
loobor rowahno mopoA 

/ Oojofo P?aaa4 o, Oaofra Rtbbab Itmfb, L U R^ M Alt 411 

— — tiCTtOf 116— /ato f o o ary— ItoaWff ybr 

o pp ite oN ao Ip J m40mm i I rl f or fa la doWortd UoWatoi.l Tba 
pa liil ooo a gaTatatmiity for ana Alia, «bo bod baam arrooUd U tio* 
aoUao of o laa m a. Bo dopooltad o taw af wonoy la Coari ammo* 

Ultoo Ibol If ao appllaailoo vbtab va« io bd wwla by Alia vllblo a 
Uwo t p aa li ad lo W doebu^ looolrtoi arot roji*aiad o« aoy promod 
wbalooor, Ibo aatoaol Itpotllod woaM bo paid lo iba d t at to aa l lt f . 

Tbo Ji ipwao t ii b lot daly prataoiod bit applltalloo for a diflafotlao 
af toiatywny, boi Wfo«a aay 0f4tr aoabl ba p aittd ao ll ba AaC 

MM t iba aaoflUoo af iba totorliy waa oai foBIllad^ aod 
ibo wma oalroMlM lo iba woaay dtpothod by tba 
aOf« r, Jt H adaoa ifopar r. /ff toon Jfopor, I. L R^ fi Mad*, W, 
»fa f df f od*Ui ^ 

Aablf All 0 * MaU Ul. t L. R^ IP All. ^ *« dM 

_ iOCTioaa Mt mi tao ^To* jr $/ 

im (MdooXMdMaoAWlaoAodafa If. i7AC~dpp/kw* 

Moo l O r d w ao lo lAa ronard fit A#M #/ o d ootorw i roopoodaol"* 
XdwMoMaog /fold ibol ar Mak 1710 of iba t too a d i i b td a k lo ibo 
loiko IdOHlaUoo Aoi applka ao wall lo appomla frow Mp a ll ata 
Arnitf lo appaok trow orlfiaat^irmoo. #w y o |WW fb 

A 



OKWBRAL TirDKX. 


( I* H 5?^ M nK, JurM^’pJ 

o^d« NarmtimM4tm t rak^tutU 1 t*, H , tB 4^*11, 

foUow*dl. 

Hiidhubnn !>»• t N'lnta !>**, 1. !♦- It 5P AM. ... 

CIVIL PUCH KIH MK (’(M»i:. »ti rto^ - r^rfihr,^r*mmi49i0m f# 
MMiA# f^rUhtm — /**«* ■■/'* /u tmtf ] A C<mrl 

i«autfl|r nodor iK*ctM>n of t «idc of t l*ror*>»l«r« * 

«ioB Vq ttiak# ^taioo pf Iromortblff proM>rly Bol MjiBg rvTViiM 
froOxmrnMfMi OKtiBol Iqpll/ I mm «t»cli towailWoB t« ••• mb* 
IBiMiOMr obIj. 

JV RIOBAEDA, J.— Boi AbBfB i« BOUhIftf U pr^VBBl ilM p r i tot 
to pBrUtlom procB^dlB^* Ua^l om miwkMtoBBr BBiy 

§kcM W BppBlBtud; Bor io^ U foM^v i^i bII iIm 
bBTA WtB ara tBT*J(4 hf rmttoM of iIm fa<l 
AOMUMlOMr bM bt«E BppoitttBi 

M«l«b»Ml a. MalMUiWNi AM Ktoim, t. U It, » Alt ^ 

itcrtoit )B fc»rM |MMTk - Cwvrf 

yto — a/ d4/^m4^mt f«* rmiu* *^»%rf /*»» — tp 0m44 

Urn A»^A/* o/ tkai tto» mW 

•MiJ rcL to a flinMf^ir^ of iiro^M^rtt boloo^.nif to lA# 4ofiB4>lll tB 

/fcrmd f^4nf>rrn^ /t»f \U^ |. , f of nfoLtlBf Um 


•yijrcl to a •oMf^lT’ of |.ro j*?ria Ao|r*og^. 0 |f to iA» 4 ofiB 4 >Bl tB 
•all brouifbi la /t^rmd L»f \U*f of ni^Lai»|f Um 

roarl f^p pa v abU’ to ( b \ #f timcn t t*y t Vm' I U ft’ . ff n<»% !>«««} Mia 

(b« a.orf|piffv f fotn bfiOjj Of !*> • !<- ibo *^«va p»o^»ty !• atatHl* 
tiOB*f B OP^rt^ fo' t'lc a» bi* wnrlf>«|pl •/ M>^ytd* 

*M T JfBi to i mrf l>otoi ITtoa, 1. la. iC t All IMA, tmrraM 

JbnmrBf. fA# eVllaBfAra/JTi i B i iBl ^ tla It, I Itom, 7, 4l»t»ByBA»W4. 

Detllf«lMMd lOiBB fi Mbb) Rbba I* L. It, M. ad. ^ 
— amr>Mf/ji r /tfiT i nf 


to ftoiBfr tfritotot mt#4 to 4»r*«^ « ao#^ TA« ^laUf 
•BBI to rtCBYar froM tka tkfaB<kll) «Mao»oB(^Woolia «WA b« 


BlkBBd ihBl too dafaoAani, a AoA*l».*p««(<»f of |H>La«, Ab4 9Mm4 
4«nBf • ooaroh. BpfMfrAilj \% parauaop# of ito ororUtoBO of 
••BilOB IM of Ui« (Vi4a of tViaitMl rfw>4iifOw **t iW itolBUffS 
Aobob. ifWiI \k*i \h^ 4afoB4»B^ tf k# a»tM4 iW tooka^MakiaA «•« 
toBto4« M #o iB k»a mpoeity oa a |mIIco bAw and ttol Um bbII 
WM ttoi malBUiBBbU i« ika Bb*«B<B of iIm boimb ^fBBtaiM to 
BMlioB ifiBf iko CoAb «f CriBiIBBt FtocbAbib^ Md^^mmmd 
4(Abm4 b. fimmm tdi, L U fU «D All.. HO. 4UMB^iBlM4, 
toM JftoA Jtof Md^mr v. JHaa, 1. U R, ti C^Ib^ AbA, rytor^ f i#. 
BakktBVBr Mat b. AUbI Uiif, t U. R.., V AD. ^ 

— -••BTjoir dgmM Bi^lto^BAtof-. 

JFd^rwtiddidd to bb# 

1 A »«U f*r tt« ri*»?»ry ol »»rwir« ^mUrj 
«M hfOafkl la 0« Coart of iho •akoraaoto Jwlft mt Am SMla4 
tka lUkaitiJaof Jolpar, Tko plaiatit oktalaaA oommi tt ika 
O t w aat OtaorU la Coaaai ta tko laMltatlaa of tko oalt, fraaioA 
aalHMtkO la MmAiao* «I<k tko prorl.loao af aoatiaa Btaf iko 
OaAatf <atU P roor Aa ro i kat la fao«aoaoof tkoooaaitoao ommot* 
aM t» alkaM B) tf tko taoUaa oiUioA. MM that ik. aaft aaa 
•a( wlatalaakta, 

. Ibktia|a af Jalpar o. U«ljl MmI, L L. E, MAH. ... 

aaotioa 440, «*« Aot Mo. Till of IMO^ 


moUm M. 


■ - -■ ' ■ : MO»444-0.ora<« o4 Utos.^afo ^ 

OtMitt rtfmM tf f tt m rniu l ^a»aora<aa oA Uta».l Wkantka 

MtaiiMor roofOiMMtttaaukofapiaal lo a slaot tl to B* Am 


B«*Mr 



OBSTEBAL DTDEX 




of \k4 totfl aok oaly io tppoint a gmrdUo, but U fttiUfv lU«if 
ibo pro|)OMd U a il iia4 proMr p«r«o« to r/^rtooa| 

\bo »Uor, to pot To * proper 4»f*04« aod fooonUiy to m:« Ip Uo 
Into root* of tbo mtoor, Tbo doty of tb# Court it ool a wtr# Motlor 
of font* Mm*0 9m mtt J^A^ r, Bmmh/ BtJUri AtrtAW 

C L* ILf tL IWtt^ 9(U, ditilof uitbod, 

tUMboadr* Dat #, doU rr*o*d* L L, SO AlU 071 

:ivit PaOCKDURKCOnK, twcnoit 445-.Oa^*M W/Wtw-JppoW* 

»m4 g m mr d t mi md Ufwm trfAtr* lAta e^tiJUiU^ j 

JTWd Ual lEo iippointio*al, •pporooUy by aa oyar«lftil,a« faar^ 
laa fc/f to a atlaor Atftaatol of a poraoouibar tbaa ika aorti* 
yaa r dU a aaK>aaUd to ao »ora than aa irrofaUrity aa4 
wa«U M of llaolf viilata oltkar a daeroo pattad ia a aait or a mh 
•Ottot^otoi opoo aodi dkoroo, 

n o mi o or fttofb §. Plrbka Slayb^ t. L. E.» SO Atl «m ISO 

-- •■CTtojr 4fi7— ad liUw— ifjw4af* 

mt mt •f km*kmm4 it a/»tt J Ja oo caao oao a 

loarrbMl wootaa wUum bu«b«ti4 t* living Utapp 'iaiad «»• t yuardWa 

•d aa4 if ta«b aa tppt^iaimtai it touL d^ tneb a ppit* 

•at appoialtaooi It uot a irioyut ir| ly, Bkmm h%i V, 

L tc. sa Ati., Afttl. fotUarad A'ttAayi XmUisli 
r, VdmmrmmiUU iTcaAi 1 . L. 1 C, 19 Mad. dlaoaatof 

frooi. 

ICaadat) Lai $ ()tji41iar l^l. I L U.. S9 All, .►# TSS 

«V^ J rUi n$fi*m^J JW 

Hgm*d if 4a/4iat t dr r«*iK**^/ arfaM»A. J Al 

applloilloa atuWr fr\\on CtJil uf iba r *«U) uf C ivil t'n>radora for a 
iWoroiMO to arbilraliua wa* taadf’ by tUv ptfiia* III a p«a4ta^ toU. 

TliU applio^tloo vat aiffoad pa bvbtif p? lb* ApfpQLUntt by tOM of 
Ibo doraoibiata partdaaUy, tad oa babtlf uf tb« uiburt by a ptaaikr* 
Uapptorod, bav#r»fj bat tW ptaadofS r^kaUl'a^aitb bat aOt Woo 
tiyaod by ovtpf ibtdvfaadaaitoa abuaababalf tbo pt p*dvr bad ai food. 

JMd UmL iff tilt ab«M>t»tft pf aay oiftwtatuata to aatop tb»4tf0idi0t 
vbabad a<»V\)yatd from objurtiair (o tbt rmt^rvnc^, (tot rtftrtaoo to 
arb^iraiioa aod att tabvpilQttit p'^Hvadian* fuuadud tbtraapoa vrfa 

UrolML iV#aiif«4t dici. U »4 AU, tSt^dittiayaitlMid. 

* KtaafliBrIi Iteljli Niafb, I. UK^lO All. m AM 

™ ^ •ffCTfoa BOB^dfUir^4m — Amik^tiif %f 
jplaorfrr /otyrto l« rt/Wrtatt ] A atk «)«laaotab’ Io lorOM It 

vlially lotoAoWat to toabW ti ^ a a dt f to apply for at ordof of 
^•fbr»moa to arbiiraib^a oa Wbatf of bit vllaot aadar MMiloaiOt of 
iWCMt of Clal I t*roa«d a ra, Wb^a, bovaYtr. a raftfraoo# voo lioAt 
9m took aalkofllyaod aa avard futlovod aad a dt«ra« b atod oo took 
Mratd vttkoat aoy objtauoo lakta to iba aatboriiy of tko p lo ado r 
bo apply fora ra/traar«, ib« II iyb Court lafatod to tot ooltk took 
Aoofoo Ml rorkUo, 

lUfliJUvao Raio r/K*li <*barta Rlofb, I L S . 19 All 4S9 


' - - itCTtoat Aft typ agf — drtiirolloa^d Vf * d 

•• i>t#rt# m *t w^ti dfftvi } Uurlof 

tko paodaooy of a tali la tba <*uofi «f a Subordiuata Jodf« tba 
tooUora Io dltpolo b#tOraa ibt p »rtlat vara rrfarr^d tfbilnitlDO, 
lo d»a ooofoo o dot ttoiaai purport 1 Mir to ba tba trbliralnr’t award 
woo rJbolYod by Iba Coarl ibroudb tb^ potl- Objtailoat arora iU4 
kf ooo of Ikt dofao laoia to tb# tuU t bat iU^^ta objotUaat war*, 
OflOT kooHof, dltaHowwi by tbo Coart, wbioh protaacfad %C pat# 0 
Amioo ^aotfonUoaa vllb tbo award. 



0S3riBAL nrsEC. 


tliv 


M^ld tn^ would li« from •tt«li ft Aft«rM npfta IW 

|rro%*4 ibfil •ovcdM •w*rd w«i o«ir«r (WtiT#f«d ^ tlM ftr^lrft* 
feor fta4 |ri« Id tmci ftad la Uw do award at all 

Shan U1 # Mitrl Knawar, K I. ft. «9 AtL ^ ^ m 


CIVIL PROCKUURK C'01)K.*acTiowf fSSl ftap tm^rUitwH^m^Arnrntd 

— i>#rr## •» jfaWjra*#*^ i» «*/A |A« ainard — ^|r^n*41 TImi 

naltara la ditpuir baiwof^a thr fartU« tw a aalt Ift IW 

Coo rt of a kfua«if war* rtfanad to arh4ir«Uon. AM ftarard 
dkUvarwd by tha arbitrator to wbitb obiaoUoma w«r« tM !• Um 
• ffaoi that ibft aiblirator bad bmi ^iltj ftd ml mmiAtik* TW 
objaetloaa bowftvar, oawrralad ftiii ft da t r ft ft vaa pmm4 w bl ab 
WM Ift ftftftftfdaaaft wltb« aftd ftfti la •tmm ol* Um Imm ftltb# 
wiC 

MM Ibftt »o ftp Mai fro* aftfb ft Jatr M Uft, UM 

fr ftaa t bftiftf tbai t^ ftfbitfftiof bad Wa fftUlj af nl waa dat^ 

<8Am Lml T. jViari ITftftMr, •ft^S P* diaUafalabftd. Olft l an 
XAm ▼. JITftAwMiwd iTaaaoa, I* L t» CaU^ 107, foUowad. 

Blbftri Lat t Chuaal Ul. L L, It, t» AIL ... 417 

tftOTToa Alt— .drAiIrwf^ D^frm 

aw tmmr4 hmt^ jiU mAj nM mm§ — A 

Aft apMal wlli )i« from a dr^rra paim/d (a awaordaftaa wilb aa avftftft 
U atiab datfwa Imm bwaa f^M^ad wltboul aUowlaw to Iba wariloa tia* 

INm prwaorfWd by Uw for lUaw obJ-^Uoa* to tb# atrarC /bmAte 

AU V d/4 I. U It, IS AtU did, ftftd JroAwa^iA 

Biu 0 k 3 §kMf f, MMmMwm Mamaroft, flw* m. 4 ^, UltoMd, 

»ftJ«*ad^aAb«Adt.Pa««b,LL.R.,»Aa •« m 

aaorrof 

kwmAi If Oft «A4« Mf •/ jht^ mUhmiM U mMMsirn^ iU 
irmst J MM lb*t ftMUoa AW of iba Cod* of CItII ProndKifft doM 
aol ftppif.to ft tftoft wb«r* Ibw *«U U laatitoiod by lb# vbolft b#% 
ftf fortoa# wbo ftra Ufr^lf aaiboritod lo adanlaUtor tbft irafti bft 

vbiVb U raUloft. Mwi #o/r*# iW« Mmkm MMA*r ft. CUM IM 

/•darrf, IOC. W.M«, 5«l, foUowfttL t 

Ran Dftft *. Badri Rarala, I L. R^ W AU. ^ ««• BT 


ftaortoii OBf— lam w l AwpM Mrwm mri 

ft/Trr d#ri*<#a — « Iftoorwr d w ao* fAi mn /A^] JTM 

tm aft ftftpftftl will lift fron aa Mm of r >a n a I p twJ aaw 
•ftftHftn 9m of Ibft Codft of Clftil Proft«4tt#ft If ftoob ftpfftftl I* AM 
afbftt tbft »ail bo* la oioipllftaftft vllb lb# ftfd*r of r ooift ad boos 
^‘od aad aft ftpftftftl U twofftirod fro«a tb« dftofftft la lb* ftail, 
9m V MmmUi Toofo «*m 9 0. W. V. IWk fftO^aad. 
aU0k ft. B Aftftd^ mmgK LUK,IM MXi^U% ditUw 


•illf Ba« ft« BtrlJ BlUft, L L* BwBO AIL 
• saoTfoa I 


IftftHpdb If lAft Cftorf migUMif MM of /A# ooft*— dbW«dLdlfta.l 
Jttbli 99m 1*1^ taoaftft aro fOMlIUd fot oada* i fto i laa M ftl 
bba (Mail 0t?U FroftaWr* tadi imwm at* WMIft oalf bf Ua 
Qoavl viMi M arlfiaalhr Mlaad of tbo ooft*. Tbft ffMad ad 
WfcdT. tf wftilfp L iTlk 14 Alt, ftUiftwad, 

ABlbarlbaao. AbaM4<NiliaKbaa.LUIU»All 


asmoa of m 

M mm 0Mm*} MM ib« dlapMuif of a #ftif aall aa a 

wbM Is aoftafad by Utft BftOftMM at 
proaoteft. JlSa JaToiilwIiff 



OKVXEAL IJrDKZ 


3d# 


Qu j mf wr*, I U 1C, 9 A))^ MM, Bod CW/«r/#« 

* Ckmmiw M k i tmmMmfn, 16 W. U. C , lt*« M)^ r«f«rn*^ to, • 

Rm Tiwmrl ♦, Tbak«r f. L, AZt ^ Mt 

CIVIL I*ROCItt>URi OODR, $wft09 Mmii^ 

h^Hm to •f • 

to liJ— rt^i i m‘4 1 1« ft ftftU for o to ol ftrwitoi ik4| oortolft 

Wtoftkfol lo uift tofofttofti Jodfisofti-^o^tor too jpkiftlitf 
ifti rt t k ft i to f o^iftlftod ft 4otr«« om pr o eottoi o* to* amafto 
toi w to l to Mit too RTOtoftf* to ft^pool* kovoror, Ult dUofOt v«o 
rovorooC TUo Hfkif oJ ow*or of too proporij »okl tooo ftoflM 
to too Ooori foe rooUUUoo of to* propony. JftU tool rttlW 
too oop U to U oa footo or oool4 mot ko totioi4oro4 oo ooo toUfllf 
oukln irltolo too i tr n of toolioo 661 of iko Oodo of OIvU 
fyooo/ofov too ftppitoftoi wot ooiUUd to fooUloUoo. Xofio 66^ 
f. Jfooyto 6 C. W. TiO, roforrod io« 

AkMB iftodor Ia] ik K«ioor lft«oal SftftM^ L L. 16 

Ali ^ « «. 146 

— fttcrtootAll, 616, 616 irp 0/ 

jmdgmifmi ^ A /Wr root## foy#r/to — Eortoloo •» 0mtfi 
CWoM ^«rl ro«i. J Aft ftppliroUoft for roffow of JftdfWftl too 
6»ftll Cftooo iViurl *0(1 »«« roJto|44, wroftgtjf, Oft to« fT0«l4 of 
ft ftftDpoood 4to6rl»ft<7 ift il»« oourl f<*o pit4 Qp*to tko ftpM^lioo* 

JEoM tko4 ikU <Mi6»r ftp#ft \o r<>f 1*100 M^m L^i f. 

J, L. IL, 10 AIL 674. 

wnus f Uw*4 lti»»«ift, t. U ») AIL ^461 

COimilSIOTf 10 MkopiriUto*^ PfoooAftro OoAo, lotltot M IM 

OOMfL^imr, «oo CHioloftl frWofo CodoJiOoUoft 101 ^ t 

Rrlootoftft or iraftliooo «-«-«% 6o« Orlmiool frotolftrt 
CMft, oooUo* MO ^ ... «« ^ M 

COMPROMIti. lb* Ul K*. XT pf l»77. II. ArtUlM 61 »»4 M 667 

001IPtU}ltlfK,*««( tll»4« U» ....... ... 461 

Sm Uiodft Loo ,««*«« M* w 467 

COKriMMOIf, 6to A«l 9f<>. t of 1671. mUoi 10 .*.464 

(H>«trtt7CTI0lf or DOCUMiRT, #00 Oomt^ 6- IM 

6##tlIo6ftUftr ^ UT 

, . » #6i« Ltolkotoor 0*4 toOMi t** M 


OO HI T RW TIOW or WTkTVrUA. $P4 Art (Lot*!) No. I of IMl, fOt* 
ItoM Hi 40 o»4 41 w 

(XNmOirT or COUNT, «#« Airorou ^ 

•ooimiinoui- iuit, h** lo. ^ 04^00 


i/«74»#r**f U>A 0 po^ 6|r« l ottt ■ 
^ 0 ^ fk4 prtor^^/# ^4^9l*4im •/ 


OOimtAOT l o tto ftp e wp o ftp — toN^p^ ^ po«6t to oot OMJNM /vr 
oorftoM ooor fl# tmm oW oWirr C«6<op«op*« / l oo "- JUoiiiup to 
roftpOM ^ oowrgiko^t mt4* ^ U^po^ — 6|r« l oitt*** 

Jtooor j|ofl»<p fiUwpiif «Orr lie prtor^pto %f 

rto ot.) Too ftrftiHMl totor «f totUMift rvovirv4 kp tot 6UU00 
MftOlof ftl Br ft tmA* 00 too N«ft«io't Oftomitaod Auiir lUUoftp fir 
ftiirtofo to Apfo fttoitoo o« ik# Oro«i loAUo NfttotoU Nftitoftf M 
ft rftto^ No. ITO por vofo* for iko «kolo Ai*«ooro. 0« ftrHnu ftl 
Affft too OfOfti IftAUft IVo!ft*ttlo No4lw«p Cooipofty^t Itollo* 
ifinor 6ftMi ft ii4 |ti|»ool of kRiHr mioik, oOoftlooA per M«a6» 
ft«i fftliH Mrwrf ftsUI took rotoo ooro toUA. tko lOft olW M 


•76 

\ 



amaiL nrDKZ. 


lifi 




p«ld prolMt kid lotd boik Rillwi; CoapMWi <W a ntmmt 

of Um oxoom oW^m. 

th»l Ui« cHmirMl tor of Ui« ^ vlioU 

diJWOM wm* oa« onilr« coqlraci wjih Urt foo*i»iO|r oowpaa/, wbo 
war* h*bl« for ibo oTrrrb%rif*, »f ••y. wto»f f qlly fr««i 

lb* oojutgoocr*^ Mmpflitmfi if. «W lYrnfUm 

H M mU 4JI4 \ W IC U , "fill, 0^ Mw t* ITA# 
&r##i H^4*i0rm • HI, *»*<1 t,* ^ 771, a*<l JCsSm Jtoai 

V. rid» M*4r40 CWi/My» L L. • kU 4 ^ 

follow#^ 


a'WWqUo ibti i by* law of iWOroai loiUo 
Cottptiy wliieli r***rT»d to Ui* Hailw^y tb* rlfbl of roatHtarMtttly 
rtwoifilMaBt, rooaWaUtloa amd rocWvaiioauaa mf r%i«i» femimmU 
BiU oibot ai ih* pUm of ^MtUaitoo *04 of iBl U ilI f 

Wfop* Dm foo£ M aay omoobi Ui«I m^f b«vo booo 

••iiUo4 or modb^-oWfol di4 ooi oaiboriao lb* Orooi l a ^ai 
§«U R*U«r»y CoMpaBy lo altrr lb« ooBlroei WlvMi ibo pOfiloo 
a «4 oWf* ai iba pikoaof tUtuoAitoa BMOBi rovao lBit ao 4 «f 
%nfO« rmia*. 

CboQBl L^l a. Tb« X.tw*4 Ooaraoi#«4 ftlol* ttaihroy 


CooifHoy. t. t* 79 AM, iM Ml 


CONTI(X(T. Afarri^y# 0rf f of 4 'tmmtm i 

*mW fa yt#y qaavt/r /o lb« <an(^k4,^>q tb« Of 

ibt pjatoiiff, tb#n « mtoar, vt*b (ba m*m of tb« 4af#«4*Ot« lb# 
4rf*iMA«i q f T x4 wlib lb* f*ib«r mt Ibo }fi4iotUr lo p*y I* %b« 
plolaUff BBooodtUomUijf Um vm of M* 400 o Molb fio« Um 4il« 
of ibo MiTlofO, o«d Um of Iblo ailoor«Mo woo aoio • 

i b a rf o opoa oorloio IDa^mbi pfoporiy a p o tli wi la tW ofvoo* 
jaoabi Tko pUloDt of lor a itioo rofooof, for ronooao •lobol If bar 
la bor plilat, to lit* «hb bor buvboaf. Pobaa^ovaUp lo tPli 
ib« itlp^Ud aUcoHoro btrtof Woa rioppatt Iba pU40ll€ ooof 
00 tbo afro# ooai abora r«f«rrv4 to lo rvcuwr arfokta oMoatlaf lo 
fit. 14 , 000 . 

SM ik%% Ui< piktoitff, iboofb 001 » pa^ly to ibo ojfrtoanal 
lo qoMiioii, wasfOiiUod lo nxtm am ii ) otao, oa « roaatrooiAa of tbo 
■f f oo n ai. ib*i, ao eoOdJilUot «• to iba aoa4oai of Ibo pbkiatiff 
balBf Ui4 4owa ibaraio tba faol tbal iba pl%iaiif rofaoof bo Doa 
vllb bor hooWad vm ao bar lo ibo aail. o 

Hoaolal Bof^ai o ICbwaja M abaaiwof Ebaa« 1* U M 

AIL ... ... •• 


4«« A«i (Loaal) Ko. I of 1900. oaoUoa 47 

* — QaarfUa oaf atlaor •«.««» m 

ea4HdlUtH, B*t ill (L>o«U) Mo. tl of ItOl. omUm Ml .. 

OOCRT PKR, 80 * iei Mo. Vtl of t«70, mo»Io« 7. V(l) oiU m 4 oo*. 

. U«lli .« ... ... », M 

- «M iol Mo. VU of 1870, Mclto*. 9, 10. 11 Mid 18 «, 


'•m ift Mo. Tit of ItTll, oooiioo 17 
ioi 01 t)I Proooloi* Oodo. toollom it I 


OOVMOf WiJUNI|<Miil M 0 .XIZ of 1878, moUom IMff.; Md Va 

fAQDVit mUOB Of TRUrr, 8*0 At* Mo. XLV of 1880^ woiloM 
ttiMdOe... 

CBlMll^fftOCnn}inaiCODI.uonon 60 UIB 80, «0« ill No. X.T 
«• two, Molioa Ml ... *. 

— r~- —•wniw 808 — o oi yf idif Jh r f i * *- 

Hm Vtimdimt *f tmftmUt •# W fo lAi n/ofiioii ^ • ^Nod 
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i'Biil iei E 



OKICEIUt. IKDKX. 


xlVii 

P«g«, 


^ 1h#r« '*# tirttlnn|t lo prrYi>ot fc 

IfAi* #1* icfi^ ifi (n|f • i miido miiiia 

p#f *011 thnwKh tK# r^»wj»Ujni mj»T tx* eoBnpTMid wUh 

« |K«v(otlH roiW|Ji*iOl 'I*h)r)l b## »|fr<c1y b^fl ilUmUwcl UOtltf ikt 
pftvrUioOfi of TtitS nf !l>c of ('nfnifuil PrwKJttr*. 

"* \SrrV)y p followed, 

l>y0itrk^ limtik M^mdrni v J9<'»4 f I,. R,, IB C*i« , 

Jf»r f Jf<t4 i> w» V A$kmri^ 1 L. H,, t9 

7ff. rvfrmxi i«. K»frM# t. AAttm JCk^rn^ I L. SS 

AIR 106, dimimf^Ubnl 

Kwp^rort. WtWrUmnuMtm^LL. IRI&AtL,*. 7 

OEIMIK AL moCKOUftK VQUE, BtCfiOB U, Sm A«I N». XLV of 

irn^mmUimUn ... _ ... ^ tTJ 

— - - ttCTtolt i6CW«|ViW#m# 

witkm* tem# •/ MM 

UmI tooUo* 160 of lb#Co6» of Tflioltt*! Prooodoro it ttoi oppU»* 
ftAU I* * MOO i« trlikb % ooinpUiKi It 4iiotiltM4 vtibotti i»y oro* 

MM Mm fof ilto ottoMlftM* of ibo porooft ifolMt mmom 

Mck OOtifMittl U m*4». 

fOMrooD lt«0f|k> o. Htrwokh. f. L. It, » At3. ^ ^ W 

‘ - — — , ttCTiow f^rdm proof mI 

o/f«r orro*#^ 4^ •« #rtit tootfoKy f4« «if« 

•MM# /W lA# #/ porW#« #oi»»yoMl 

j W li#f» • pt'Aoo wi*« IimhIoivxI bj • lo M 

•oto i tti fiorMO tfl^f h* A**! h4«J AH opp*>ri«iiiiy A4 «« AMotcxI (irrooA 
•f ffMt tlUllNlM‘«IO I|m» »itp€^«Mr* (.xf | pfc«Mr«uUoO, tuU on lit 
• ppni#l0|r (ImI b# ImM Hut cia«4p « f'»li noU iru* ilitcionurt of tb# 

fotio of ubo mm torb ^mAoii »*• i»iibt|t««ii AOti b« eowMlllod 
•Im^ vltb bit f tx t trm tii (o iImi i otri of iwaaIom MM tb«i lb# 
•M»«llu»##l «r«t »#l Opt^# to oWjiNriloiL V«#4^ Attf rt«# ?, MriJ 
Jftrrte Jf#tb 1. U ft, iu AIL. MO, foUawrA. 

teprroft tti»Abt», I. t It, to All, ^ M 


^ . M<rno« 4M & nm M m4w4tm — 9td*r 

*- Or4m 4**m9**if # At«W««#* 1 OM 

ib#i «• »n%r ptwtl bp A |i|«iritl li«pi«lr«lt uftAvr to# roWt 
bp 0<*w« t«ir|it A»arf »A«uott 4A(d) of tboCoAtof CViMilmtl 
l*iM#4#r# It #• AMNniOtv ofH ^ A#d#ci »i*bj«eA to Ut# rrrltloatl 
pt » m of lb# tfifb Comft. 

!• lb# ■Milor of tb« poilllo# of lUmmt^ t U R., ID AH.... 

CUrrOM. UlMlo Um ^ ^ ^ ^ 

«“ ^ At# W I •A# Ia# .,4 44* |I^ 

— "■ — , Am rW'Mittlo* .,. — 

DiCIUtll, r<»r«i of , At# U\ No. IV of ima. t##UoM M ftt4 M 


XNTRIttKX fAltrK-CfMi /WWm# 106-JD##rM ##f 

•#4A« •# ^#f#f #•# *>/#0##«^/ !>***># 

tyo^AOf M#t»p/W >A#«tiifMo/A##r##«JutMf#* 

fA##.J A fof »aIo *• A tooftgpt|t# wit pttM tyMOtl Mttrtl 

A#ft»Ai«t« »• lb# lAtb of Aogotl IVBIO A»<i lOA^e gbioUl# 

•• lAl Wit l>#roMb#f loot At Aftiott oM Mf#i»Ai#i,bo«*r#f, tb# 
6»tft# vt# #t# wrf#, ••if M «^t Ml MiAt At b#r oa •fpM 

M ib# II lb MArtb |ltb«cN^M«i|y a ««• pttM6 o« ib# 

mHI# Af^lstt iblt Atr#»4iAl4 #04 b#f Appol ATA* 4t»«itt#t<l bp ib# 
Iflgl OMft •• lb# III b A MAM bo# 1104 At tfAlutl Iblt 
••t lb# Artf## «FAt mMk AbtolAi# o« ib# f7ib of Nov#«b«r llOf. 



eisK 



xlrui 


omrstuL nn>xz. 


tH*- 

Mit* of U>* inoTt|p(jed property i lh*l Ih* joint rffent •*'^**' 

of U« >Ut-Dvco«b«r IWl »B«f tbo »7lh NoromWer 190# wo# lo 
Mtko nboolnto thiidremo, ■nd th*t no npplleodoo flor nioonlioot 
■»<!• orf th* tut Doromtwr J(»06 itm ool twrrotl ky llalutto*. 

Jfmi r. fT^r iTor I. R.* W AlU* tSS, Am^oit 

V. MmJt4tmmad Htukam Alt. It. K., tT All . 801, m4 8M4 » 
£»tmU T. Smi ffuMoi Worklj Nole». luoa, p, IM, rvforrW to, 

Oftorl 8*kftl ». Arbfftk HomIo, I. I* H,, W AIL 


DtCRBR BX PART*, 8** Cltll Preonlofo Co<W, •oetiM 10# 

DKrAMATIOM, 8*$ Aot No. lUV of 1800, wUoo 408 «, 

DBPIMmON, SooAotNo. XLVof 

«M Ael No, ZLV of 1800, wrUoa IM 

SMArtNo. XLVof 1000, MrtJnm ». „ 

Ok# Aot No. XLV of inOO, M«tto«* »I0 »a4 480 

8m Aot No. XLY of IMO^ omUom 4U. 488.,. 

• I»4lyl4i8 fw»lly,“ 8m AM No. IT t4 llBit oooMo* 4 

DIP081T, 8m AM No XT of 1877, moiIob. 19 »Bd80| oriioAMo II, 
nrtIciM 09 lod 00 ... 

BASKVRNT-XtoM/ooMAe/roered ] JTWA UkM M mUo* 

•111 llo for Iho rctoD»»l of rrTflloB* !• (mat of a .koB 
U»4k groQMi lh%i *iirb rr^fViow* obnUtwt ibo «W»rh pi— 

fofmvrt^ b»4 of tbo^, 5muJk r m4 

MiU$ V. Im f irim t U 1 Cko«t8B^ 

M%kk 9. laL, H Ait «« 

JKjAl m4 t fl —i J !»#<»» iHwiil/ 


imMtmi t^rfiw wiy MM llM4 

tAt fMl l«*i Ui« pMtUfft' 


^ •* WIMftA miflll bt Ul MM irtlM4 

MfJMbW fay ptrtoM sViftAiiif «« iW r—if of Ufa# Aift>4i>W 
WoM WM BO JmiIImUob for Ui« 4vfvB<ikoU ot—mlsf fr«ofa 4 n ri 
or wittAove Hi tfao vaII of ifaoU oppor •iA>r^ ipofaiof U b m Ai Um 
pIliBiitfn^ faoBot, wbvrofay tfao bUiouft* faoo— i^ffai W bcmImIiA 
wliboBi Dm port#* ifttpooiftf U Mb# vi«4l4o I# Ifap mm 
BUIU «f ifaoi faoiMa /Vm 4 V. la U 1L» 10 iJto 

roforrod tOr 

▲Mkl lUfaMB 0, UfaofMi Dbo, L U ».« to Alt 
— -fo# Afli Ko, T of Ittl, mIIob 4 a. 


Am AM Noa V<rf loot, MiHHit |6 Ml »<#) 

lOaHlAT* AMlfaii«kUoBNoaT«ll70i»MtUMif ^ 
nrOPPHL, Am 0)?11 PtmoAom OoAi, mbUmi ti 

Am dfH Pr o 004 w CbAi^ Mottomt tll^ tti mi M 

ITIDIACH* Am AH lf«o 1 of 1A7A MtloB iO 

*M AH Vo. XT of lorr, MHlBB T 

AmCMI FrooodoM 0o0i» toeiloB It ^ 


BrnWm 


PUUUCm'V IMF W WII1^ - A < ? > 40 O t M B lrfM Np»i iBM 0/ otOTf to 

S ^Ummmim$im pm k9 r $ i Jhm m mfH m OMi IV mo Am 

W fX M flol i lit - 9wU >Vr p»mm » ^ m.] Wfam io fBmUoB 

^ BBfftHAld ofaBTO tB iMBM^faW MB. 

4— — aSISa M fw M I 


bSbisssssi b 3 sisasiisi 



oxrauL m%x. 






« MM tWi 1 ^ ftel IWI^ QlMWf lift 

•f \k9 Coif oi CitU l*ro«Htiir« iy all «nctir^«*Mrvki* 4 kf r bat 
Wta *4 m4» W 70 WI UflH» U MO hmr to « «i«iU for |h>«*omIoo 

•f ib« proport V pttrob**^ /frro JiUoio t XHo 

L Lk R, t* C*l«^ 60 f, ft**! A'Miort M*^m J9«« C^^ o ro rf iiy jr 

CiWor JToVi I. L R. U C#W^ eu. followod. ^ 

8 b«« t. N«r muhmrnwM, t. R R. 19 iJl. ^ 




1 mmhumMm •t mM U m 
S0& Mmrf ia0T. IW m « 
O f H pnf^ fit «# 0f i •» 


IXiCtrnON or DRCRRH IfolorW imjmUrUf im #•/# 

— JT# p«*«o/ •/ roio/oolio/ ^yorv-*/W/fOMo«M«/ 0 / mJ^Ordtr 
#•!# Wlb i<r o iWi mI« 4oM wi/iool iOMM ^ /No4 ororf— i * 
ti«»— CMI OMf«« M). tot, M 4 oW fit* SIR] 

tf ilnof M Sr o f if Uk iMit f»tr 
mtd9f of U« StiWrSiMW J«Sf« ol 

, _ • tllb roWvMry. iS« tf •tMjMi 

«i I6ih %k% (MbtUif fl»f m iM orSof* tiir«ek Ui« pro* 
oooilOM 0# lb* pfHop iu Om tSM ^tbooMrp !• oottotiqiiOMM 
•I Boif rfiToS frf ib« SoborSlMlM JoSk* iboi ib« o r S M 
•loylaf tR« iolo boS Wo Mi ooUki tb# wot Wofbloo im 
fiUo«olU« of tbo mW tU ««4 for ibo SCHb« wbMi b *4 f 
bf •alobtSfOoS 00 ibo Mrd, ibo proporir of tbo Ji<f M ial 4i W rt 
woo ooU to ^o 4t»r>» bn Mir wbo boS o(|aio«4 mooo Io b44» On 
• ppRtoOoo for OKioSroiAtlMi of tbo «o)o tbo Uigmmi SiHori 
oppUo 4 oWoMottoo ill of Ibo doll IWoioro Co£ to bf W 
•air Ml ootioi boi Ibo ioboriloolo JoSpOMoiiinooilboioWiilii- 
iot ibol^oltboopb ibofo wm IrfffokHiioo Io ibo oooioot it Ibo 
Mio, ibo Jo 4 ffOl* 4 »bt#f» boi oot rotloloo 4 007 iiMtfo p »4 tboi 
ioololoo woo ofOioM b^r ito Hl|rb Coorl^ to o noU to b»ro Ibo lolo 
000 otM 0« ll^ ffotiotl* Oiotl^ to tb# OppItoOttoA ttoW MOik)0 
ill, owo of wbtfb woo Ibftt tbo iolo wo« it)»M^| wilbool ibo iMtto 
of 0 froob ffooliUtW of tiolo. MM bp tbo JiMttotol Cooioillioo 
ibol ibo ooll woo 001 wlotolMblo, bMoiolof iboi 0 froob pro* 
lion o bo nb l boot bf loooo^ ibo owtloolot woo oa Irrtfmlorllp 
bi 4 Uf Ivoi no If to Ibo ]oi f r ol * 4 i b |iort» wbf onip 
woo 10 obloH, M Ibtp M, Io Ibo to oiff Hoo of Ibo mh, 


wblob 


wbkb iboTOOoti f ofborworii tttpooob bp rtfobur ooib. 

SaUjf M Toomhi o. Ibbor Emmlm, hU^^WilL . 

iM 4 ri Ko. IV of xm, Mflioft 


oobrioli tl« orlloloo 171 

"^oo^LTlTt' 



iu *** 


••• 


•M) » 

Ml 

M4tU . 

*** 



tm *** 

- 

^- - - - 

■■■"■' ' ■■■» i 


ibo Aoi ROt tv ol liiR f Utmo Si 01 
ioo CMI.P r oM do fO 0 > 4 i, tooilono MA 


n, 

f** 

SO 


iorCtfO P roMdofO Oobi, ootUoo* M4 oni 

*«« *** »** »W 

4m CM) fwwiif I OtO, «Mttaa» ttftA, m4 

M4 •*« «•• *** 

4m Ctrl) PrMtAiN 0<4t, MiiiM* til. tit 

4m CItJ) ProM4«r« 0^ M«llo« tl« ^ 
4 In Ot^l rroMtar* C*4*, mv^Ibs* ttO mA 

90 *m •*• *** 

Ro# drlt Froooioro <^dK oooUoo M m 
lot Doorot oo port# ^ ^ m* 


fiJba CKAftMtRNbolVo.XtVof iMO^mllMiill ^ 
VAUI ITlDIlKlli #M lollo. XLT of liiO, tooUoa lit 


lie 

tTt 

iOl 

It 

•Of 


tTi 

•ti 

41i 

14t 


m 



1 


oKimuL mvz. 


jTAUii yw 

IhJ^mdmA mod aetmol pr^oormiar — !*•< 

kUYii^ b«*ii bfcdlf b»st#D *r*#o»^rrl#4 to • poU«« wW#r« 

hm QMm X ftod oib<rt »• tb» p*nioo« wbo bft'i lltm, I\« 

po^^^aft^r wakio^ th* otoal lnTp*ii(railo». lA# ptrifOftt 

&att*d by d aod MUi vh<*ca brfor* a u^\ • wbo •««i«lli4*4 

ibani all to lb* Conrl of Tha rrauli of Iba trial vaa ibal 

iba a«eui«<l frt ra *11 acqqltl«<t S*i4 Ibai mo tall for ^MMan 
for falao (aiprlaoQDiaol woulil QaAtr tbaa# olrovMialaoooo ||« 

A KttiMfm Mom ▼. Mmdl^mfm JMmif !• L, iO 1U4^ 
,folk»wod 

MbUMar Pmi 4» t. BmAio Pm4o, f.L. » AIL 44 

K>MOLOei[mi» §40 Bm«« 1 Eor^Uott Ho. XTtI ol xm§, mrnm • I4i 
. Ml §44 A«l Ho. rr of xm§, m oiXm * •• 

m4 47 ^ ... ... ^ f§ 

FBAOD» $44 §«U lo aoi it)4» 4»erao ob Iba fromoJ ol ffooi ^ 41S 

a09EAm« M HIbAb Wit ^ ^ ..*• ^ l§§ 

OBtlVOUS HURT. Boo Aat Ho. XLT of 1860, aroliOBa 104 B4i4 m W 
OUARDUH AU LITKH, MOall froaaAora Co4^ iOotloB 448 ^ WfO 

. CiVit l*rora<4t.ra C*^Hla« «<*atioB 444 ^ •TS . 

— — , ( ,ri| rr[>fo4ora Co4a #arUo* 4A7 ^ f§$ 

OCARDUN 4.NII MINOfL paryWiaoara - A 

fOojfO/rmmBoo of oomirmtd mod JommtmHo do mdmot, ra^aa A . j Tba 

oartlii l il fBoHOoB of B bIbot^ iBUBf Uol tl wma Bm aaory 
IhBl MBO 9 lU tolBor^ iboBlA W aoKonlM for 

BtriWilOB lo Ibt DWirM JodM vbo ■ BB Hi a B tl Ibo Bib lot o 
fr^ «4 la. m •BbaoqooBUylbo fuBfAloB AVioofOfol IWI UOa 
VBOBB iBiAa^BMo ffiao, aoA WiBf raotivoAoB oM al lU. WIW 
tba ffoptrly. vobI afolB to iba lhairiat JoAfo for t O Bt iioB la Iba 
aoaaM ooBtroot* obtotBoA aoBaiioo obA Ibo p ro poHy for 
tto. 8Mk Bold Uol iba fonoar aoairaol Wtof lo tba 4aiiiaMl of 
lb# «iBOf ooaM ool W tpaatMalty ffo r otA 

Cbbllor Hal r. ingOB Hatb FfBioA, I. L IL, t8 A^ ^ Ilf 

§04 Aai Ho. Til! af IffO. aoatloB 10 10 

M Aai Ho. TUI af ItML aaoUoB 10 ^ flO 

— fr# AatHo,Tmaf liPO, aaaibBff ^ tTI 

BiaH COURT. OiaatpliBory powaraof , M AAaoaoia ^ m 

HIHDU LAW - A i mHm ■ ddooHom 4mHmm wkpto pryoaoiy ] MM 
tbol tba fAal l£al al ibo iIbm af Mob^ ob BioBiaom ibo vita af 
Iba abaBllBB fbtbor la mfB«Bl 4oaa BOl affatl tW voRAiqr af tto 
Bbi^lett, X ^faU o iioaaoi r 5r: “rr— rrm. L L iL $ IbA, ML 
bb 4 ifoMMl WoomokooMom f. JMMplaryari. L eTu ia^lOE 
la M ra A Brnm^mo Moddiw. rmtdmkoU Moddd. Il.k IL, IM, ff, 

AboaBiai from. 

])««lBiEM«.la4BULLL.l^MAJL » MR 

. A N maf f aB If B ^f am' " l4 fgla oroaa 4f y"*0»Jar^ btfaraa f 

av^ Abtraa 4 b aBaaBf44B taAaro dtoomo dAd oaf mUoto biMVOof^oEbBi 

J li’ O l t n ii 0 *d* mtrt tif fw mU 4w4 -- Im JmIm,. 

«-AwMm a MW " CMJ C W >. «mMmi 

ICg AUiIbwMm’U iar 

pam fw a DtiM*. «t»M ra ato4 DMaabar IMI^ a wa4 

ifauaaf Uta tayaa»a< a awa tt o> *#!• ha iW ai a a 4ara a flr ai. 
aM IM /ab Xa faiara iatoraai vaa aSawad .- 

ftiam, Iwrt atlilt q >ia > aa MM Mm Jimi fcaliar 
h aMalaal traai tta <k«t al ^ Dapai*, C«MalaX«Mf a, late 



• KVKEiX IKt>KX. 


H 


tm Ui* »lit«)i or4»r w%*, mi LikU W 

hW on \tih IHOU vm lb* nonsa 

Mh »4 tt Co«ri •t#ciiltim % <Wr r »» no pow^r lo «titr or •M lo it, 
1Vi nosnHkmt^n for 4«o4 nf nol*. wliioli whilst 

ilM m4&f fmAiinf l«Urr«l «*• in fort**, v«« **4* np of H«. . ,oOu, 
M»enBl ^ linoknW «n« lUU* for nn4»r tb* 4**r**, lU. 
f«c IkWMl M ib« 4**r«*» n4i4 n wtm *f B*. 7JOO in mmh. On 
tM Dw^ »r lb* pkinil# nn rr?«r*l*»nry b*ir *f Um 

bmnbna4 bmfbt » tnii n^nti Om *<i l n f*f p n ■wMlom, 
hvk Iknl Mil VM 4liiM l »*r4 m t^ frrMa4 tWi bb rtfbl nl bm* 
MiMiM WM AOI — teW lw l NiC TIm mImt 4M I« liH, IB UM 
tbB |Ib 4»IHI Wtifbt Ibn ffMMi Mil Nr pnnMMlM Bf lb« fN- 
MHf bbA for MBttB fTBilB fiB« b«r iMlb« Tb* 4*f*B4utB WBfB 
IIm OB wl MlM i f M rB | K M *Bimf U* OMri of WnrN, 

IbIb w b t M ibBrn ib* * iBiit *i mmhb b«4 bmm, bb 4 tb* pmbnMr 
frMB Ib* OmtI of W«N» of tb* ftMlM pof UM of ib* BTOptrly 
Ib Mib Tb* 4 »Nb »* vn« tboi ib* olioBnUM wo* Bio4i m Nm 
bmmbIIx. bbA ibol lb* toll «M b«ft*4 bp lb* N*kl*B Ib ib* 
pro Mi j ilMB Mil, obMi ••*roi*4 «* rt* pWirofo. ftoib Coorl* 
bilow mB4 M lb* fo*i» tb*t Ib* Iimi of lU, T,OiO «m JotliiM 
bp bfol B*B**oUf, mmI iboi tb* b4*ob** of lb* mbi Ib •otb B* 
port of tb* MB ttN roUoB on* »oi pro*B4 

jrW4 bp tb* Jo4i*Ui i^MiUl** Ibol ib* 4nf*B4Mili» ililmtBf 

m lb*p 4M «B4*r ib* **o4**« bb 4 tiOB^lBf , lbo?«fof*, Ib bo bigbor 
pBnIUoB iboB bit, wor* not rotiiM to bo**B tltloi to lb* pcoptrtp 
BpM OB orbif wm^ Ib ii***o4»**t fitonr. bnt tnbtoqnBntlp t*i 
BMi I BBbtr lb* ftfOBtB*UB*»« tb* «|o«tfio* of Wft*! nr****Up tonbi 
BOl b* MIObM I* Ib* lt**i for iBtrfvol, TWfo *bo«U b* t 4««r«* 
Nr “Tiizvt^tz bb 4 N* lb* boUo** *f bkob* of i*r MmUbb 

Ib* T|0iD for obirb ib* proptrip mm It* 6*, 

Mdd bIm IbBi nil Ibol «M Ib It*** Ib ib* for»*r mII m%» 
lb* rifbl of p ro mi MJ >b b* i* ibo vt4*o*» iBtor**! oolp Ib ib* 
p r tp B n p, uii Ibol IB* •9m% of tb* 4**ti of tok ob lb* rottn iM 
MBM in jilpTrlj bBf* b«*B mm4» b •fOBB4 of oiMb Ib ibol toll i 
tb* pmmbTmi vb* iborB l of* boI bortoi bp omiIob ib tf Ib* Cbll 
PfOBobBf* (Mb. 


Dtp^ CmbibMobot of Kb«H o. XbnBjM^ifb, LL, 1,, 

^ IP bib ^ M4 

BtUlHJ LAW—CboMt ^ rdi0*m^$£m4 ^ mmhtr 

MBlJrioM>>inl4p f* Jtf B it— i rrf io ti o^JyolWBo JT* T// 

». f C o ly I ■ < I * — Mf9>r4 ^ rn tn y r»i* < *t o»f #rW toft ^ o 

‘ ‘ ' - * . . . ^ 


». f C oBpri» < i * Jl/or# ^ ru t no f f < tt otftrWio#* If 
ftilN J%mI* Mfb * t*Nftj Ibol bOfmUilOB Jli 

TXlBtiMMBOl obf golOtbtSlWNlOBMlB lb**OBt*OB*BtMI 



K 1 * 1 * tbt BIBBB lOBMlB U* *OBt*OM l tB 

Mort i p WMbfroB for Ib* foUbiBM of tb* f b rik 
► tb* 


bBBlfbl lofnt* UtBf*f**ib««* ro B tBt i 


. WbBM, 

^iBB|o4BlBfB4n foBIlIf BOBtiniBf of B lblb*f BBiBBB 
BOB Ib* Nibtr WB* BOBtoft*4 I* If nbf — AlBiMi Ib lb* JMT IMI, 
Ib* laHB*4«Bl* *#**1 of totb »oor*r »i*B ob* l* Bwbt if* mb mI* 
OfTBOr of lb* propnnp obi«b np lo ibol ilawbof b * l oB f*4 JbIbUj 
bobkioBf bl*Nib«f. 


Ibol B OHiprOBlU* ttobt bp B pvrOOB boUlBB B 
HMb biIbbN m Bib 4 b AmfblotN *ti*l* ib tb* poportp of Btr 
4 bbbb **4 bBvbBBf or Ntbor, It o*l biBflBil ob ib* forrr» 4 on*r*, »tob 
i bOB^ ll bo* b**B fotW «*4 bv • 4 **f** of c**r|, BOf it B 4 **f«* •« 
OB BM U m H — Bv*f 4 » •«* of to* pr|t«* M lb« tnbfBittiM boviBf 
bBMBllBN «| 4 o».Of 4 Mfb i»t I k«l ik« rrr»f*io%0n m* Mlt k* 
kMUi * • 4 Mrw widi «fwr fall taaiaal ta * laai JU$ ItlteatMaii 

JaHf Mmmm v. Amm Jlarata #hyi, • C U R.. fC Mw 

JRmIi Vi Rlaraa g »t nf , 10 U. U. iC. M 7 1 Jta M w *• 

rMr^ilMMU R,Mi| 


•n 



Ki 


urDJX 


M*m anrwp t JM, W^^kN Noi^, 1907, p. M, Mi4 

JSimfirnm r. 1 WbU« Twfar, OU, rvf«rr«4 t*. 

Oobintl Krl»Un» N*nil« r Khooil Uii^ I. U It » 19 All, .m 4S7 

HINDU LA W-<?ra-*< O^Mkm^ nf 

*Ms hf wi4^ •/ T># |4%4aHt M «p » 

«a«loa M prrr<l«iii ft«ocvfi»l Um 0riA*«t Oo»A%iM •i HhrAvwr UiA 
bUom MtJ%c»Qi Um ProTi»«M Um wi4mr 

^ Ik Aaowtxd w%« «*UiM viUi iA# MMmM* tf IW 

«AAMr* of Um ••oi to Miopi » ftu lii m 4 W Im 4 mm«A 

fa»*b«»4. MM cm the cri 40 mcm iWl *mA 9 m % um mm mmi «4mA- 
IbikboA Mmmtrn^rnlfcJmd jArntml v JMcmmoctJLm 
lA Moo,^ L A^ 970* Xkmmmdct Mrntrnm C lia rfl r f IP. — 
fy*<ri<rtA, 1. U N.. 4 oJiu M* mU OovM JOmm v. rr..- 
JiMdbr^ 1 F«1 m, ilT* r«f«rfi4 

8mUt Out the mci of OrOiiol GooA^iM tWIlf MtUv I » 0mm 
proriMM oi HoHNr4r, DvArm 0mm mm4 oiW m * 4Wi l fmm% mm 
oikAi^i fOttimUp to tbo orAiftarj roWo of EUi4o Imp. 0$ u m4tr 
#/ hmm T. Jmfi Clmmdct Ommmd^ 1. L. A OUo^ iOi* 
r oforroA lo, 

Cbli«]Jo a«r 0 . D>«rm«, L U 19 AtL m. 108 


^ tfMm •rW»'ir — If /•ir/ ef mf fh^t Ip 

0 wiAoor fO J k mtmr mf fk^ 1 A ll^ioAo •lAoor i» 

poooM^M of » widw'fe fotou to |iroportp of mmr 8mmm4 AooW«< 
m MpMloA mmi diilAloot MIoAa, roiia^ oIoM pooMolott l Ai r tt f l« 


two ftrMMwR* ftl IM Um wm tRo lost nrurtlMOf^ IImis iptoo* 
iif H Mr iM m wmkmrnmmm ^ O m mmm m i hm It mi mm mmmm 
t5t mirnUrnkti to wmOtm Umi, tl tkm ooilA* fib w wrt mi Um 


profirip* iltAoofb oorVOi I mrrt it rooltoU ti Um i f f f <■% 
oitOfiA lito tp iW w^Aow, mkmm eke pmmm m mm mi %km 

propofip^ »tfbt lur« \mm% Mont lo Uii« tm y ii U oi, BolA Om 
mnomm ikot poi lito pu*#«Miom ptMc^cmxhm m n4 mw, MM 


S ncmm ikot poi lito pu*#«Miom proAiootiM^tko wMw^ MM 
hi lk« mmmmi rmteteiomerf koir to tk« omIov^ IMo kpoklM wm 
•lUUoA to emmmmi <*% tk« AmUi of tka oriAoo* ^ 

Ometre okoikor to Ikooo provtiooo o HiiAo ilAow mm MOol f > 
ot« tbo ooUio of tko koir bp ootirapiof okooloiolp mmi AMUoplM 
kor tifo ooUtg f Lmi t. AfoAAo Imi AJeet OopMol* I. IL Ik* 

19 QM. 198, Old JMpAof Jlo^ f. TM tmmn, I, L. IL, 9 AUTUi, 
fofomd to, 

lUJ kUokoro f Dorpo CUr»a Ul, L U Ik >9 A«. 

-• Jm4mm — jl d » pri oo -»0o#l*oi — imihmrM mf widmm lo 

•dopl-^ddpItoo^/oMrrriodoMM] ifild ikol to to rd l ip lo tko tov 


.Mm — .^OoplAio-Coolooi «-» imihmrMf mf wddmm 

mdm^^iicfiim^mmrrimdmmml MMi tkol mmmrnmmm to tko 1 
mm4 fuiooi prortUtif moo^ tko doll to w uttp (1) m ok 
bio powvr toidopl m mmm to itw m m rni kookood Witkoot tpo 
Mitkorttj I# Uiii tfo«t* mmi (9) m mmnimi wmm Mp lowfollp 
kl idopAod* 


MmUtmJm OMmd Mmtk lop t. OoZoA OUod, i9.D.A., 979, 
Moo 99^ Mmi V. i>mki^ K U It, 1 All. 999, XoJUm CAood r, 
tiMUjotl L Rh 9 AH, 119, Mkmfmmm BMkf Mkmmmm MiM, 
t UlUI^Mt,»k*»dil All, MmJmPfmmUif^rimSSm 
j^oooolf o, 4 Ron,, «, 0, Hop. A U i. 191. MmikmM 
looi.U.a Mop, A, 0. IbdoiKo 

JNroiA u r Molo ▼. jfmri iforooAoor Gkmim, 11 9km^ H 0. Hop, 


JWwAOMr^tjko o oof fo o, 
IHokod/^ T, JloH 
Mmrmmkrnm^ 


190, Xz 


% #/ 


•ft ^Zt 


T. l oioo o , 19 lto« , a. C. tUp^aftt, Old AAotm 
^ CW m ^ . t L. E. 10 ttooi^ lAk Mfomdli. 
ini o, H iai r il Dio. I. t. it, 99 Alt ^ 


uMm ilg J tmmtrmi jk m itm trn 
fmU§ mfist mmmrmmM mfUm 



ODtKAXL INDSX 


HB 


A »MWr «l » Joitti Bi*A« 

• Ml mmmm im i fMiOy Ui« Hf* or Mjorily 

««o«rW AU ooiifHM^Uoii w\\k iW b««to 4 A< »*r 

WM il oA««o A« «v#r r«uA«4 »f lA* u*oomUom ooioroA 
lot# 1^ iAhi ftMMiljr Aroi. Mr4^ tW«i ttirA omho^f «o«ld oo ik* 
Mloro ot lA« fmoit/ oolj W mAh UoAIo fat iU AoAu U 

tAtf otiool •i bU lotot^i \m iW joiot f*JBtl|y propartv. Ha oooU 
mH W WM pott^ftallj 

ft oAii M wir WaU o. 5A»a KmoIo, t L. R>, 19 All. ^ Itl 

BHIDO LAW*— wfoAif MimdmfkmUf^ymmUf 

mmim irW# AoAl*— 8«|Ntror« f r% p m‘t $ ] wLm a 

mtmkm m * ttlftio fAwlIf forrpiog oo »« a*«Minl 

hmdmtm m§m% oHoitUy aialorU/ MUrolv tr%m 

a»4 iA# fMoUp %mi likortofiof M^airo* lytof 

ffpmny m«A •«p%rM 0 proporip Mioot W M*d« lioAWfWiA* 

Mu lMf%rfo4 Ap U« faiottp tfo^Of Arm, Aoi lA* UUiooi of lA* 
mtmmiM mamWr U lA# fomilp proporlj viti »k>M A« UoMa 
CMbiHmpo rorMypo, 1 L. fl^ tt lUu lAT* folWwoA JUm 
Imi 1 ». iMAUwtio W Mmme^ I ttom^ a. a feop« 

App. A, «Morro f An^Mi JfUoar, 1 L 1C, 1 CAio, Afu, 

MmmU v. AfoAo* /A »>a » . L C. H , A CaW , TM, »ml AoMmo* 

•«« CAoirp V, JAoo fVwAooi AfW^ALir, t. U AA CAIo, ML 
rmorfiM to. A a m a f iAi* v. L L A jAAm.» 

mit^IrntU moflor ^ Mmrwm AfolomN l , L L U Bom,, 
AUMofiitftAoA, 

IMomAAat BolA t r«uA Ul. t. U 1C. AA All If# 

— — ^olM Mimdm /Aortlp— FooNip l o»<a* # p«- ffotf fa r t aa»<(r « 

AM Ao« lo f A# Arm IW»u< f* torA iroa J ifM lAai iIm ma—f^ 

(•f mom Ao n ol o |o4oi IM4« fooiilp t^tptof oo o lo^oi fomtlp 
AM 00*# oto oai oomiL 4 la mtioiom « »iitt to lA«Hf ooo oom'O# 

OfOlMl lAMott *1 lAo familp oilAool joiolof «ritA lAom 10 lAo 
ottll ollAot 00 pUloUf * *t 4rfaiMl«ou oil lAo otAof ommAort o# lAo 
fomUp.^. A Kmmm FuWMp o. r AT. Afir^gooi Aomopi^ 

omA I. A MoAl. BM, JforooAmor XMo v. Au 

yoolHfoUiy p/ JfaAM, I C R, tO Itom JIomAoA v iTomAM 
I, L IC, A iVR , 0|A, /^rooiAo# f. JlTofA* 

OMO CL.IC,T Hom.llT. /mom At« t. XWMW. C L 14 aL 
•MA At%# pp o CAof If t f W/«#a VUiH^ t L. R, lA MoA^ AR o«4 
Ammmilm FUM r. EMMatWo IWI«c I* U iL lA Moi , lAO, 
f O ^ r r oA ft* Ati Mr # *Var«Na J**^A v. BoAro Jforo< o 

$U0k, C L B. il All, AAO, «L« iofoioAoC 

BAomnUi Ai^A o. KioUii »W< 1 U E», lA All ... AU 


■ — — » ■ - /oiof /W#o</p— / ^A oM aIp y oo^oforoppMi^omM* 
pMO o#oro/o4f 4p lAa /W/A#r - iir#«m/^«»'4i #/oai#*# Wmo f ■ 
oom yiotf OMO# *Aor^ •/ 4 ^ 4 f lAom — XMMuo-** 

loloB of o //« o f^il oo 

147 , liR IBa>J CotUio J<»«oi aooooifol p'oporlpvoo morifotoA Ap 
Um Ao« 4 ol lAofomilp A^»i U IM ooloiolo lo IM. B«A 4 ^oootl| 
lAo oooool OM»fi|r*ff*r fa l romoB iW morty*fo» TAo nt ooo 
mortfafoo lAoo #**4 to > »»i»o#y lAa Moooot 4*0 *0 AmA ourlcofoi 
Av toll «A Uu «i«f*f«iM ptaMrip, oo 4 MoiooA 0 Aoofoa to moroA 
uMlA oo 4 oo *f 4 »r aAMaia lor oo lA# AOiA af DoioAtf ilBT. 
n tAi# #011 lA# oao* «o 4 of I A# ««r« OOl mo 4 o 


n tAi# #011 lA# oao* «o 4 of I A# ««r« OOl mo 4 o 

puiuo. tA« 0 * 0 # «o 4 0 ^ao 4 a«*oa a| lA« m** If 4 fi»r oool for oo 4 
oAooiooA o 4 * 000 * otowfi of lAair ulotv*! io tAo mtf t fOfoA 
pmiportp f>*« lAo *p*roiiao *1 lA# m*tl#«fo**o Ao o r o o, TA* 
mortB^o* iA*o *o *4 *o 4 ffa» 4 #ao« lo fx ooor from lAom 

o pr*p*ru*<Mto |o«ii o^f u» «ioM>*»ou <la* »>o Ar ourtfufooi fAli 
•Oil 1 m looUloM *0 iAo AiA *1 Ap«tl IftH, 



QxifnuL nrDSr 


Hr 




MM »ortf*f#«'t tnii lb* Mia iM rt%**^a 

of ibi MOft|pi|for wm* Aid lb*l U wn Ml WrfM by 

liMluUin, lb* ruU» apphc«hl« b#iiig •Ul»#f im-IIcU 147 Of ifiiOM 
of Iba »«<oad fcbfdulc lo ih# Indui Aol, l®77 . 

JSt^dri Pr**^d r, Zri/, I L R, Ifi All • 74, JfoAM^ 

y. ^»y*, I I* K , All . 6CKI, lid 

MtltmH y. J^A# Mmm BU^k. I L H . IS AM^ 407, AliUiploM. 
Dlaf^a^gkt dmgm*JUti,\ L. H ni All^iOl, i>d ^ r Ao fad n f. 

Oi»^ t. L 11 Mad^ 414, foUowW. 

Rm Slifb f SoUm Rm, L L. 14 Ali •*« ••• 


HIHDU LAW-^•dl^l Mimdm •fmdmtrmtmMr •/ 

« fWif i%9— Ar p ir lfff wi O Jfali tWt 1 mlMr Mnlit 

of 1 Jiiit Hlftdi fMify Mj l■•Utoll 1 till fir Mil iMili yirtl* 
ilia if kit ihiM ii tW Join fittily p rop tf i y If ikMi nlf t ilf* 
iiMflUMM Mok M ii lb« iitiroai of ik« mImt jm4m ll tdfU* 
lUi tkn kit akirt tkiiU bt Ml Mdl* iid atMiril fit klM. 

Bk«k Niik t. OUtI turn, I L m 14 All. ... ... 174 


JUmi Bi»d9 F0mU0 — dM yf f d ^p 

l« •wMT yWiRr***#iyA/ •/ par i Mi «• 

0^ium BBft J ] Ry • dr-od of ptriiUof) by Iba oAifl MOM * 

bora of • jot m U»odo f*«ity it w«« ijrra^ ibi| 1 rordll MlMf 
Mt»btr of ib« f««iity. rvpfik^Kid ii III# #aM«ilMi of tb« 4M ky 
kti fblktr, tkoiUi roMitt i Mflili akiro ta i pMtItilir yilkiff* 
**kyH§kl if prUaoftaJlifa,* tad ikt if r a—wil fartki latAtod 

tki au M My ll ^aotilMi kiA ktaa fti laH y iM n alwi af ik# 
•kata aOtlbiA W kUi. Ilwn fartkir t f r iil ikM» hu tai a bl m ik# 
yr ap a rty Ikn iaill wllk wit takjMi M !«• ai ifif i f M, Ika ilkar 
aitiaWri af Ik# fimlly voaki at mfniilkU for ik« payaMit af 
iki MariMft dikti lad woold iMUmlfy ibo laelpitil al tki 
MOfififM proptrly ti mm of proct o di iya kalif iikaa ifilabl 
•aik proparij for Mllaftclloi of ikt Morififi AtW*. 

MM^ aa atU ky tb« Mtior (afior Mlilaiaf aM/adty) ba 
iMpal rolnkariOMtii by Ut oik#r aMtakort of tka fi^y, lka% 
Ika pariltka 4tad wm aiforoaibla la fotoar af ika ilalaiill« |aaa 
It Bia^ M, If jttti uhI t^iliikW, II w#il4 kaaa Woa klaAla« aaaa 
kia, aad Ikil ikt pkliUf amt taiiUtd la aaa far lay iaanil 
wklak ika 4 mA parponad la totira bo bla, dmmmmd CAadAp 
V. J f a n^ ii CAWfy, L. R^ 10 L A.« M>, iiA Ota dp a. QmdB^ 
ll. B.* to Ok, D.» 07, rafarrod la. 

JTtfd ilta, ai i toiaUieilaa at Ika piHlUaa 4 m 4 lUI Ika 
pkUaUf wit alto aiUiM la tit bavliw r«wif4 la tka bamaaf 
aaailoa li<f) af ika IpaolAa lalM Aai. 


Awadb Btrji PiaaU llifk a. Slla But ii«fk, t L. 1, M AH 


-JMi JWa >tiap*PWfif<ta-^jr#M ^ mtrHHm a/ 
i«i»t BlMbi fMtl* wa.uu.g tt •• n.l« aa4 

ii>UttoM4, «M iW* tolM •n.tu4 u U« m4 

2*.!* “•?*®**"i^* aMklaf OTM mu4m U tU .Wm 

If Ik* nt|kivi Mf 414 ik«j npfM* 4nlr* t* 

•n^ JW4ifc*4Thi^«ni*.^tk,Vu* ^ H Z 

sftSt%3!3rD^,‘’i2vcx3ji: fr. *s 


•7 


M 



onmix nfvmx. 


U 


RTHDO LAW-iJUW ^ •••* f/ •* 


• irii/# f^mitf -^Wifi i#».Aipm 

^ tm0<4h Utp ^ A 4W« k«tM| o# * 

M»| fftwilj (T*^ 

#ft liU U 


/*#jr 

Wy U», >*^1 «lil^li 

b 1M0 ^t»r^ to IkU llit#« 

«Bilt li06 «W« iWj fHMr# lo • p |il|o« M»«»|r^l 
n«r« «M 141 *)|9W tUl Ittij of Uo«i «W« lk*4 

j wt y r t y* Al iWl lt»# 0*0 *4 tWw ^*4 im ttM ott^UMrt 
••• «M Wra !• oftot III* pirtliloa TW Nlliar Mi lA it 
Ikrat MM lirti topiAar M^oliai atliar p rtptr t y. 

TW ii l Wr AM U liM U«Ti»f a *41 kf atiWA W* fM* a mmII 
allMMM m 4 a fta l Ao ao ia aM «l AU foiia«at aai Wfi aU 
tba fM af Ala fra p ar ty la Ala a Mai aM AaaattAlat li aa AU aalf* 
aa^alfai ara party fa a aatl WmAi Ay tA« !•« j^aart aaaa 
aamai lAatr AraiAar la aal »al4a lA* aill, lA* vat^iy *4 aAM 
iapaaAaiaa lAa aa^attoa aAotAat tAr a%* aaaaatral ar 


iaaaaAai 
aalf<aa^al 


pray^ty 

4^ ia« Ja4»aia| ro«»M»aa (ma«*iat iAaa*aia4«a af laa 
nifACMrt) WM lA«l tA* ^*fa laAra *a yaiut)^ Ay lAo faiA^ t4 
lAa plalaUa* aai iofraA>at »aa aarmiral p«oy^ty |a aAWA ftaai 
lAatr AinA AU aoa* oa tata*aa« | flat lAota lAaa Aata^ 

a aaaira* of •aoo^ifal y^vpat ly lAo *aoo «aa oa lAa i»#ra4iai la 
aAaa iA«l lAo p««*po*iy la •%« «»tt«aa^atH4 «a4 aal pan Aaiai 
trllA •aaaai#»| f «a4* $ iA«i «arA oaaa Aai aat Aaaa i t ar Aaff ai | lAa% 
oa lAa aoairary iA« ar Ma rr *Aoai* 4 iA«i lAaMi aaa a raaiaM it a t A 
af lAa aAaW faaiity lai* aAioA *arA ai aw i Wr r«4%aiaflly lAraw aAal 
Aa •(pAl aiAarw^a* A^v* «• *«lf •4MNi|«*w«4 taA lAat lAa pra* 

atria paiaAttai Ay •* ai«A iA« »o«ui<«iar** •f iA« f«»iai foaJr aaa 
Mai pfapar^. aa4 4*4 tr^t Ui«o^ i* «ay yMft*r%Ur » »a» A a » af 
■Aa fAaitty^ TWra m* tAarofo^ a« *olf ar%|*tfa4 yr«y»«ty, aai lAa 
«tU aaa t aaiaa t a aa ify »a«pi*iir« <a irMi iA« rial* «4 lAa 
aaaa ta a jAara la lia fatally aaiaia. 

LaJ lUAaAar a. EaaAaiya Im^t UU^m in. ^ ^ 


•/vdaf JftWa 

— AoJUay***^ rat# Af 


a/ ifci af p apr ■ » 4Mf 

I A maAa 
fMtIy. aaaalatiaf al NiA^ *#4 ««>a*. aata r*Haari#a4«ra Ay aa^ 
al aiHilfaaiaary aaanf^fa «f |*4ai fa*ily prat^y TAa WArr 
•ati far fMlrttpiiaa^ Aat aaa aa*a««aaafa(. MM aa aali Ay lAa 
taaa^AUaitaa ta irtA n ai lA# aWla atotiaapa, lAal lAa raat a art 
aai praalaiM Ay r raiaa al <Ao *a»%li «4 iAh* H«A«*S tali fiaai 
niM .•«. Aal lAay ta%l4 aai oAiala fa4*aap«l«a af Mta 

\ tAaraa, 


Ut A CAAlia# m*l LLKW MU 


^ tlA 


■■■■■ ^fial #Wa iAMf — #r|/#^1faVal ^ i/ rr'f y ■■ J»rM 

^ ia^affaa^r4 p r» p **Ty f# •/ arM I t l iaiff J 

mmU4 Um pia^if aAnrA u lAr raff any alM prapariy al a 
Ml aia vAa Aaa taar ta4 p rotWa^ *#4 u iariM Ay am la aaa al 
lAa avaaHt taat ra»ani* *f»ri AaMaitaa taff^aayoivai afayariy 
aa4iaraa»l Al ill** lA# j* •« y**p»«ty af tW 4Mi*a# tai Am 
/A ya*Aaa4A# If«apai4a« » #*# ^-*#A*AA*f, I LA, |o 

. Aa*^ ^ fa4|a«a4 c AmhI t. i Mai It A*f, 

AQ^ aa# JMtMaa #»I*I /VW^» A W, A, 

CX TL iliat a tff ffaa> 

iwlf# *l*a lAat a A*t» lAo •••* «f • H-afo fatA*r. tpioMfatly 
*r*Atr* aitA (A*if N<A-- *4 • tl>%4« f*****y* iai4 aaArr 

lAalf TolAai** altl M<»pKMy ly K.o* lAraiHaf A^ 

fAlAar. irrlM la lAaw rof •<*!♦ A, W^t »MiMf*| ta U» a 

la lAa tkaaarr af a )* ai tt>i4a f«*>it *M uatMti all aaaMt 
lAa liMNPiaAtt prayarty fait raipaaf yaaft ta all fatpaaliMlI 



Iti 


QHnsiAi. nn>KX. 


li w«r* anctnirfcl p<t»p*rtjfp l>*<* proprrif ao dr?iM4 

property lo ». M*mm 

1 1 * I A 76 anJ l}^4 r. M*m 

84tAm Lk Itp ^ 1 A« 131\ rt'frrrtnl lo. 

|‘nr»ot»in U*o r. Jtokl lUl *v* §64 


HIHDU LAW— «•/ fftmJm f4m*li,^A44‘44(rml 

— Pr*^rff \mh*rit *fi J'r-^ m *>»A f k*< j iMt « •«>« 

Ift « JolBl Htndu faonly nol bv Hif lb •• Utvr#«t J«^aUy 

w4lb bit f*lbcr in jircprrty trVicb tA« UHtf iaWriU fr#«i lito 
fl»»(«rs<t granafii'b^r I «/Aim/4« J99*r t. Fyi # 

JgWitr, I. L, k , J7 M»iL, SHl, Mtrt#* 

t \ Lk K . 16 140. 4i^cp*t#4, F* mh^f^ 

f. Bm^4wr 044n^ I. L 11^ M 

If*4 , ftTBi ATtftAwr » I L. Ek« 

t7M «4^§00,atid v- X>§ * r # «a ^ jr«r«^ F U 

9 4§B» rvfvrrtd io. 

Fr««iul » ka« t L Rh. 9 All^ 9§7 


JIlfii^AgWr^ ~ #/ ^< f *r yy 

tUtMrW /« <*• ^ WWnt » 

tlindn g‘»T<> »whI by ih# M»l*k*b«Mi Uw laiMOt^bW 

ptrty lo bit wifo •ititog ib^i *br iv9«14 b# ib« ■• viahb ** •f iW 
prtijrr' t %f 'wr bit tirtlb. 1 1 ••• A^/V lb«l I Wr trora «Hb)ib ** i«ip«trV 
•Hi «ft amhiImI# t«(try ^Alrr**!^ tit4 tbnl, it lL» 

Atty i»aim|‘OA of • eoair«ry iAirAtio* nn i W# ptrl »f iW toAlAlaf, 
ib« wi4o« book Att Ab«*ltiU^ ••4 »ol a llfb i* lA^ 

■»» u w %y AO 4nrliA4. ?. JUM F U E, MA 4U . Ml. 

fe iWi t td fmp. Jmmm Dms f l ai — f itr / kiii rf i^ F L* R., All . 

4Uii«^«lMi4k £mU MmmJmm Lml f . IM JCmt, F U E, 94 
Od^.4atUM^ M^kmm 9im0k}^ Ul Bmm, FL R,»4 

0U«^ 8H, amI Mfd §r*r<*4« MMmrf t. a#»/«#4 F I* 

Eh t7 OilA^ 44 »•§ f oilo««a 

Ul A T»lt l<(A«bp1l F 19 All ,.p _ HI 


»bA« A iMiA 


0 


f. CWlar AAlari 


Ai— i 4 iAf U Uiadu U 
foAfc 4 >dp lA« rifbi u> «p|iciiAt a AMAairrf Of »»|i9riAi«»4mi rwlaa 
Ia Ria favMUr aad bit 4»ar«»ikAK aaIam iW* W trlitAM U tliAV 
ikAi Um fo«»«Uf or bit datAoMbuilA bovo M4t Miy lAMMaUbfMl 
41«poiiliioftp go— irr groNfit^rroo^#* ▼. EMMM(y«A goAM* 

•MA. L Rh 16 F A.k l§7p AAatntl** JTMAMrt t Em AWmAp F F, 

R , li ARh aM Jf»#4nr«W i/4l^ E«4#f A* 

RfVA, 6 B U Hh IHF folWood. 

8b«o PrtoAd t. Aj« Rm, F U E , 19 AE 

— EMM#iM»«E/W4 wif» 4f§0tHw§ Aar 

i M ita rfM « yirAtfa«<#.l /ffiA lAal lb# f AH o # a BI«4a rrmn Wrlm# 
AatorlAd bH kMbAnd amI b#«oM a pr^llbAlA 414 ah iMtA Nt# 
maU of AAlirAly AovAf lAf ak AemsAAikA Whnihi bAmlf %m4 ht 
bldbAAl mbnabAAd ib«rof«HH» mlfbl atiU b# b«lr »o i r»»»r ty 
■t^A lwl byttiA wtfA tiAOA abA tirfa blAt, 

tmi JftUmt^ F la E 19 MaA, 17F aimI JhabAoW o. Mtm^rn #Mm 
K^w.r«B.atoNiS70,^toq,^rti<>««i. 

T. VAmM*, L Ik t» t AIL, 40, rW«rT«4 %•. IWa .IfirTB.-ifTij^ v. 
ir«*M JtwMMM, 7 OfU Hep., <73, tsO /■ a* ft4* tif ff'rni'iri 
jr«MV Jhm^ I. h 1C, II tSiiW. 007, diPMtifO t>«m. 

Nm»I« Dm •■ Tlrlkk TIwmI, I U R., 10 AIL , 

7^**« tfwitti War milt ^ rfMiaaarf L/V— |WMr«« 



OKXBUAL INOKX 


Ixl 


*Ol** I# 'I r- fU ti f»ruf» rtj wInrU 

liHi «ri4*»w KMto»u !»»«». *4, .n J.*.r4, 4,^t| 

• U>r.fi|r lift y ^y • n » 4. ugh # -rn, « tf% •!,, 

4itfd «r(«r ««k «i|r « -'»! U'T,f*g u». p ..t-r^y mo..**. •lob,r 

b .iUlid »U« Ul / \ .1 bvr 

|>-nb tWv *,1U p.«t 4.4 iU, * l- -ffopfU,!, 

p» 1*^ y. Afi#/ tiif 4^,ili of Attp<ingl 
ib« protwfiy •** cU4i»^ hy ty h ir* o U jn»i u*rt 

r»UU«, ImiI Ibi* rt4*m b; « ta» prom,»* by • b ,tf|| H •• 

l^ak*r LaI g-»tA u#4 i« ib«> r \ ig (*»««, a ru o« of 

UMtr ••Ur»4y viiWAvtAf tWu «4%iM to %hm rp*i of f»tti|»rly. 

jrw^l UmI lh0 w^mpf^m^trn 4^ aoi lo ti^m ItbiAk^r Ul 

iW UiWaI U* rsr*rv4«»«r*i b«i U«l bv «o4^ ibo «4ll t»f b^« 

f««l4 ibA#>r»^A fAlMAHy dofflHS* « O » *0* t fo|- O^lt* 

bMfbl by ik* »«f l|r>r^« ob»rti i4*ad4 KoM*«r or A*»|*orA^ 00 .U 
••i %k0m w lw9m k^rw Jr^«i A«w«r v irA«« i/«/oA 

JTAMPA/'f I# H « I, I 4 , 16* Aa» 4A*4 4Vit/444 I. j 4 Wof 

t t«. M . AA Atl , 6vl, «»4 4 , 

I UIL,m Aii^ *41, r^r..rr^ lo. 


Rm Ab*ok f lr*l # Ut«#4b rrifhJ, f. L K AlU 

HINPU LAW, Sp0 (%f»l rr^>^or« Co4o, || ^ 

urilKJW. Jfo# A#i Hcs tf of IaAA, «^t4ott i 

##o A#i Xa mt «tbv4«br 11. ariKW IJA 

S** II A*1‘* I « 

JKlK>l«Vlt?(l^« JtaoCi* I l*»»wN4’ar'* t *» I , 1 lui* a Jrt ^ 

IJrrEXTIOJI, 3m A*i %Ut mt o*>a i^mJ A 

3 ^ A«t Ka. Xtt Af Iteo. «o,i 4 ^ 
irrittMT, 3m AaI Ka. RAVI of Iapi|. wir^^o mu 

^ , 4«o AaI No, IV of lAM; aooi«oo4i bd «ii 1 fW ^ 

iirrwfAt T.A^* lutoUtioA X-. V aoAuoA ^ ^ 

IRIUtOMUAlCtMr* C mI i o4a, *T» ^ 

JAfXH, 3m Loo 

AOIIft 4 IICIIEII, 3m r*..l !• i -b-, 417 ^ ^ 

40IRT UlXi U rARttr. Ibo A^i XLV of lidu, *«tuiMi All 

— Sm Cifll iN^xoalbir wU«A 13 

ioirr ttuuu rARitr. ju# ii *40 uo . at, w joa, im. na^ 

iUlUMRCrtOR, ««A AH 7 <a. IVUI of IMim. MtiiMM U »»4 14 

— — — 3m A#t (l>>»»ll Ko, II of lAOl^ mmimm $i ^ 

- ^ 3m Aai (L*«i4) Ro, II of lAOl, 173^ ITT 


46} 


m I 


Tl 


aW 333f3j 


3m Ah (Uo I) X* III of, IPOl, 110 , lU 

Jb» Cl» 4 f*roo» 4< if» foHrob 4A3 ^ 

Dr)l tVoovdiM* Co4#, 600 ^ 

3m tVlttittol rrooMl«ro Co4b, *mHmm M ••« 

• #«• OtflilAAl CRAii, lip «M 

3m ChiaImI Pfmmdmm toiA*, m€\m3 433 ^ 

3m i«li u m% m44» 3m$x9 «• iW# fioi^ aI tnwi 


iis.tas « «eS -IStS3i8s9»£lB 



Iviii 


oxKKftAX. uronx. 


LAMIUKDAR AMlU'0<HfUHKK-/>'«^r* o/ /.ti»Wr4^ /» 4*^1 

co*p0rcfm*r^ tamd^ — *¥r*m f*^r* !« iV'*' of A 

ruitoin* to tiif roto!r*r) <i ItHib^nlar t>o it-'wrr with* m| ^ht 
coQMQt uf ^hr r«>**U«n r* I** (cr*Di » oi fo jr*rr^*»ry U•4 

bvyoQfl *nch imn tljr 1 1 r* om*i n t»» r • »f tiA^lK^Kr 

or *<hmioD rfHjMirp t Nol«**, 

184>7. p 5lo7, tuU 0 *fi 1. l» H , K) AU., 44A^ 

foJIowod, 

CbfttVr«5 ♦ N*w*U, I U. W AlU «• 10 

dwii fur f r«/fi — mf 

ttm Umhmrd^0 /W ikr mmr UUmfr-^k** /m d trr d ^] 

Wb«r« tb*rt •« two Uttob«nUr« for ih^ •*w^^ t wwi, ^ 

ft outUr of ooftfvftUftCft^ ttWvi lo diYldft tW« viU*f« b#t««ws IMVI 
fof fftrpOM of oollt«iio« I Iwi •yHb div tioft ir*t] h* poroljr o 
■MlVir of oootftftloftcft ftod wiU ftoi ftf«<t Ui« )oUt of Um 

ftMbftvdfttft to tkft oo<%kft^i^» 

A oo'ftbftfftt »i»«d two habAflftni Joiftily for pro4u m 4 tliO 
Court ^*ft A#»*i«Uftt CoUrc^of) >Mrl4 lii^t wrrr ftcl t to W 
•urd juiiilly ftftd divuit«oMp«| ib« ^uit TV* pUiftUff did lo\ ftp^w*!, 
but And (K'uitfti* »ui\». ii*id tU«l thi» Oc^i^ioft did t;ftt ftiftoiiftt 
to 4 rut Jm 0 t*^fu •• V*' lb'’ 1 jo»m or ^ |«iMfttt ll^bdUty ift 
« •ml •>jr lli*> innoff tfo •b*rOf ofto**** ibftift fc*r pfoAi* 

of otb#r fmtu 

lUmU Itiuf b N Mubbli rrooftd L AM ^ m 

-■■ . IW#r« mf ( m m ^trd m r I# dmi m 9 A 

» o« y #ri#ftor f loft4lt**i>Oft## ^ totift jfOftrt.J l« iJbo iMw of 
of ftO Bftfooiifttj UlolfrAftird byo toaoWdif, ftlNrro lW« U uftf 
•ftftidoWii oolftofiftM (li«i tbt IftAterdftr h%9 frootoi • W«f 
to too dftlrlftMftt of O0>«hftrtf*, o b#«vj Wtrdrit would bo pU^od oo 
Uh» l iftior to »bow ihut by rtt^iom u? for ^oi« otb«f u*mm ib« 
Uatbfttdftf U ftftlbufl*«d iu fruftUftf tb«; ioMi*** Du tb* oib^r Wftod 
wb«r« ibo frftliUof \hv U««o i» •boon to for il^r bvftodt »f 
ibt oo^ftbur^r* «od wbuti tbv ca>*b«rrf« pfir««itft«bly dkbr* Vvwft 
ftbowB lo h<tu do- i»s>d bruftAi ubdcr lb# iW* Ifoo* <»boold 

ftoi b« M( ft+iHio, Jr 0 rm S^9k », if*r W»-fbly XiHoo IW7» 

p.tU7, JSmmrtdAmr r. My U M M, W AH , 49K MmAim 

/Vftrwed r. Amm9» Btm^A, Wvobly Holr*^ ItWd, ft, 177, ftod CA^i^rwjf 
T« L L. BU iU, rwfrnwd to, 

MttbftttMd lUftiM «. MUft IWft, t 1. It,, to All, H4 


•oetiofti 164<l) ftod IM 


^ JUI (U<o ) Mo. 11 of 1101, 


LAUDQOLUEH AND TKNAMT^Jt^ V* *>*4Wor «o rf 

A0m4rt%ir§ md ^rw»» f oo d # yiDaHa^r ft -*" Cft Oi f<^l wft ^4or«»* 
Tbft pUtftUfk porobftftod ftt« ploU ikf U*d ooMUtlof 
Mriiy of ftoroi tod of load formorU lAo idtoo of boo—ft, 

fcn oiM broftf bl QMr oftlUTuUoo, ood, MAmf lo f«l tboU oftMo 
MtodtIftO ftbotUu owooift of lb# plou, Woftfbl ft toll otrioftAly 
lot % dMiftmWft of iboif propriob^ UtU. 

U Am (n ovldoooo tboi ibo IftboWuoU of lAo tilim 
1» 0 AMk ifco |4 No ift Mdt wofo tlioMod troto U tb# bobli of iJl- 
luf ftttd AWMlwrHM ibolf bo«oM, TW wftJlWt-ftrt oH IbrU 
AA tbo mopfm of boMM bA AU jM>w#r, imi M Amfb Ao 
A« m d yht wm mof»iftod, ft»4 i% wm tlobod bb»b tf o 
2?* ^ pmlotloft of tbo tomiiMlw »«H bo 

•• WftJlWoUn ftft to ffoooo m lo iW 
0^ tUi lo«f^ &H0 ftbd olMM tl bombm ploiiba bf tomu 
Mil^tbf fvtbgr A«i»|OobomW&ofroT»i,tl ibo WtM AtiU 


11 



OnERAL nfDlX 


Hx 

Pfc|r*, 


0Qt Ii*d >««|| imQfhl t«totiiUlt«Uoiii, r#«i «ttti W 
iimI UiAl If * f ror« w%« tu W |>l«oi#4 ihw Uir* of (W Mulo^kr 

Mttki ^ c^uiooA 

ifW4 tiHii tWo loftnuii — nf taw iorlvmW# from IIm factu fUt«4 
»bov# «r»a (t(4| tl»« wofw oot ibo aW>tui* owwvin of tka 

ploU p«rrH«t^ try ttiofli 

KU^a Ktiarrmf • Flit'll CtMia< I U AM ^ t(XI 


LAi^ ntCOI#f>RR AJtO TRN V V t« 4f a x y rf * 

mltmrmi fawaw# - ->A»f /fa, 

JfwoMtw/tf Xffix J A parana who waa aaltAof 

as afTttallaraJ laaasi aor a ailUf* Vas<irrrmfltaitta waa faas4 4 b 
aoaaaattos of a hoax (a tlra aW<M whU^h l»« aad hi* pra il a o axort 
la tItJa hail tial4 fat a |wHo<l of ooa*iilarah)y siort ttua Iwalx 

r sra* vUtioai rtai or aalaowMsiaf la aat way tba 

iJa of Iha aasiiailAr to it* tit* opoa whl«J» It w^t halU BM 
tAat aaah pvraoa h*4 aa<|olfw4 iti« atwolala owaarahip of lAa atls. 

m»a4dS* * KW^.i-o Mia Mnxla. t U IL J» AM ^ ItM 


- t^m4i0i40r*$ mmd Im tmV i 

ryki* #• ^r#v# that la tha ahxsea 

etf *ptfr .*1 ^ifvr^ir *^1 • laa^at h^*. *• as*»s«i hi* UsAlont, a Hfhl 
If) ta* *1 * h i *« hi* Ira* ary r^at lao#* tha laaillofil th^ll sa4 

rat «h*« a • r*** •i.t».|,air th# t*a«ar« huMla# i>#aAi»aWaa 
f /)i»o* 1 t* It fl AM 4IV7. A*ha**/ra * Oa/rA Aaawwr. 

1 I. M . 21 All r*: *o4 XV*//t ^Ar/ t. n* Cuit»r/nr 

TJL*mt$ It Mo'* I A rwfrM'Tcl to 

lUAisi * (l4Bta IM. I t, U r> AM 4ft4 


IW 


A#a A*l Mo. %\% of tan, **«i|as* IM 


Xa# A*l Mo, V afim, xritoa 00 „ 
LIAAR Xa* *<h*ilMU II. ai 11*1* lAi 

■— — > JVr* Laa^tilat aad *«».*katvf 1D| 

LKIWKK 1** A*i Mo IV «r IMX, *oaUoa 9t 
UnrTICttll RATMMT, Ax A^awaau ^ ^ 

LlCKMIiC X*# Aal Mo V of |Sa«. xoMos Od ... 

UMITATtOM, Hr* A*i Mo XV of )fiT7, xatUa* S aa4 14 .. ^ 

X*« A*i Mo XV nf tan. wwiloa 7 
X*« Art Mo. XV of lan. aoatloa 7. xhr4a>* 11, arilaWa 
IT»*a4l7tl - 

Af 1 M» V M tf | a70. *Orl*oa* P. I O. I { * a4 El M» 

,1 I l■■-i — . Xfl No JV "f |■^7. It 

— Aft N» JV I.T7 ill ». 

g*0 Afi No XV of 1077, oMii.o* 19 .s*! t0| ••V«4«U II, 
•rlifl'o to no ... w, 

..y— .1. ...I.I, . r#« A'l No XV nt |%77, Mrkni.l* 1 1, .>|UI* M 

A.I No XV t^r l»77. ,«k,4>U |l,.n),w,fll .oi^l 

. IU« A't No XV^fl.n wlK^al, 11. .fil-l* 7& ». 

A«« Act No, X V °r |b77, wAoJoW II. .fllcl. Iti « 

«#. A(l No XV of l»77. M'k^Jol. It, on do m 

gt* Act No XV .>f 1*77 who4-<U II. .rl >lo 17V m 

. g** (‘t»(l t* rn ». iot^ ,orti«ii* MW, M m4 07 m 


SIS3S*S!* SSis ESSflili 



Ir 


ax^ nnxBC* 


TVcrtf ... ^ ^ m 

A-. fliodoUw ^ *M M.« 644 

LIS PICNM)KNH — fri^ ^tri^a^rmmd^ m §mm 4 mmif^9 

»mil tMktrfjmtitf f>u^rk^itfr •» 0 t*r 4 /r,/ S*^md 

0 j7tT tmtftfmit >m ■ ^ tntf m ^rti 4*/ #VM|. 

WN’JiX »»rrfd - Crw/.'*/* ■# ‘ »*|/ i ^ / f •/ 1*^ C TV#*#/#r 

u/ rrpyrrff , 4 ^ 1 ) • r.3 Thi» |>4'»n itf w** p«rr4i«**' i« 

f»Lrruti''t» <jf • (Vrr^ uo m 0fpl 4ori|f*|p» of Mw pfOf^rty \% 

• uU. Tb# (k-fro.Lni w <* io •• • \n •l*^ 

»^f • rp nfl * ihn^o 4 mor (Pf^ of Um> p^ptfly, 

is s iuit to wbicb lb« (l'*« »•# StH • 1*^7. 

Tb« SiOrt|r4p w»4 rKM^ttlrd sft^r lAs IstiltMilMi if 

U»« ittU o» lb« firil ttortf fS Wfo'if tb* iMiisss* lis4 W#s 
•^rrsA Utld ihsi thr 4ariH»« of 4*4 f4iMf#*4 ••4 iWl 

0t« bs4 tbs Wilffr uiW 

Whof# « iiiil bi rosl#sl»o*»4 is li« orif •• *•€! sslam U U Mi 

• or#i«.ry ih*l lt»« *tiMmoS4 ^bouM b«^ Wr*.s •#tv.*4 is lb# 9n\l is 

ortii’r lo M Vp it s ** rooi<*st*<»n# *• t*s«» **411.10 lb# i s> s isg of 
liott Gi of Ui.* TfSS«f*r 'if IV P**t3r Art (iV of IM3) sM ivs44r 
the dovltibf' f /«# •|>|4»#i*bl# 

1 ffo* irftliirr nf<h.’ ^ 1 1 «i|kpSsr«4 f ro* 

ih^’ rtfrim of I hr ci**r l)i«( th# iWCr 4 * • t P**|fSi 4 *S I of 

Hfitl o*" iS'i*’ “f U#< rpt to%<i 0 oS t b# b * * of il ss4 <*f lb4 «sU« 

pMK'«r<)iti|t^ « bieb look |»l »s ♦*^**li*is of 

Fblpt tisssis ICb s iw Pr *f Ktfsim, t L M AQ. W 

- J4« Arl Mch IV sf imE it, i0 mI 117 Tt 

LOAtt. 800 Ael Ko, XT of 1871, tstiWiM 10 «s4 tQ i *irb44sW II, mUsEm 

•9ts4ao ^ ... ^ .,.771 

MAHKKT— Xi^A/ pf fm 4 ss 4*4 

M 0 fmf 0 fUm ffp XXr ff »/lT^ M 000 hii^ Xm r// «/ intf, 

t-Tb*" • iM Qo i^ipa) nk}*wli' s to lb# boM'Sfk^ «Sj^ fMP>** *f * 

** b»l ” Of Qi*rk«t wiirosYvr usd ob#t«*^r bo »oy yrMltb x l 

lb*t bp (b»«« tu OS bu o«rs Us4 ssd is *spb « «*y «• >o| to b« s 
lOiMiSct to Mtgbbouri Mf lisdboMof* wbo b««i> n|ss] HfbiS wilb 
b w Af^sr«4M V t«^4«MlA. N-W. I* . H U*f^ |«74^ o. lOi, 

SkHkk Ih 0 i*r»t Attp V Apffsl Jti4««r. X W. p, tl t\ 40 l 

ir44ls EsAm V. 8 k 0 *kJk Swrwmr Ah, U H t>. A . X W. P 4M, s%4 
JIAmsA CAoWAtm T TA# CWI«rf«r 0 / X.W, P^ If, C. 

Usp. Iftl7. ri. itfpri^ to. 

tQkb4«o PimoMf • NihsI CbssA, 1 U 9i All. ». 

MARRUOR RICTTLKMKNT. 804 C««Um«t ... 

MINOHI rr. 800 A-ri No. XV of 1X77, mUos 7 ^ ^ 

— - - 800 At% No. XV of H7t, MlUs 7 I «sb«4sU It, s/iWlM 

ITS ^#4 17® 4«« M4 M« 

HHfOH, 80 $ Hlx4s I iw ^ *** ^ vM 

KtiCIlllV, «M Aci Xo. XLV of \mi, mri^om* 47^8 m ^ 

MISJOINDKIi »l MSM. of Milom, ««• Am (W^t) No. II o> laoi. 
•MtloM 191 (kA ST »4« '•* ... **« M 

, , ttf MVM* of om o«. Sm Cltr.l ProewAir* CMK .Milo* U 

VtTAISHltU, $4* UlBd. U» ... ... _ , 

MO tTUAQ»~ lV *f«r f£ mtrif 90*4 »m »i So<# ^Z* U 

if m mS Hw w.J n* ]*UBtilr 1 « mII, i 

*fl..tt|*,« - 


poenr* f »k« for Um pmoootloo of 


SSs 'ES3 (B I 



osnauL twxroL 


Ixf 


p r oy ^ rty «4 Im «r%« lli« •vMt W4 4 m 

tib« pMptriy itx of il»« *«u fot TW 

••It tof pr* irmpiion «r»« M^4 im4 

•#Mt •■• r^f^*^** ptffmtty iK« of <W |>m>«w|44o« •nit 

from Umi liw»^ Ik# »ori|r^4t^ oktuiiM^ pa»M«iii<»« ky 

viftM of Ktn 4*^tM i« iIh» fwit- I0 f|« U, 

• I p flO, C»itp0r r 111 til. l>^ MIk **4 ♦ JU4 

Ul r. t. H. I<> Al! , \»X 


a»yA U.* • l^iOir. I. U |l,» Alt ^ 

MUllTOAOIt I Mr# /4» **4M iwrf | • y rM — /Wl 

p»/y4*f M A# vW^ f •• pM««r 

yW ^rk/f #/fAr v«Ar*y*#«4 •>wM p ><p» ) 9ti. 

|«r« ttU###* »r«* ti«y t«o tnoflipf*# (4 4iffrt#kl 

!• iW TW p«i tkvir •■fl^ •«ft« 

l•t• •nil, oklA •«#! 4 4ir##4k^^ !» 4 m|i* |0 OH! 0f \ W It 

# Iklt^ ihnI p#f#k-44444 iWw tt^4, !• • l« trQ 

tk# t iV^ify* >• 4-«u*f of iW worif*#*, |Wl 

lU- *•» rill yf** WkW l4r ik# f«ill rtlr%| t»f iW 

*or at »•>< • pfipfwftloi»4i# i^rl mf tW 

•M>i»4y lW#*vty f jik^pA. r. A. N*. at 

at l»tl, «4 »<.eWi ^»1k Ap 4 IW'A, tiM JloArs# f*MA«r XW t. fAr 
r^/#«r/«r «/ I U It, iN Al^ . tPt* t* 

Ha^Ii fA*^k P «»44 • IV%«i4 I l» 1C, It All 

A## A^i ri -r I*??. •^i.oA IT 

^ Arr |V«>f *kfcp*<»JV ^ 

^t## A<l X». IT of ivi 

M. ,1 , .ii, «-.-«» .— A## A<t N*s IT of iMt, tl aW Itl , . 

— Am f Xrt IT of «#i»f afM 4 mI wi ^ 

ir# A#» }t^ IT of tWKt, ^ 

mm m mnrn, 4ifif A*i ?f"»' IT of kfl ^ 

fXf9 A#i ?t« |V rf IMkf, p# 4I»4 WI 

^ ^ ^ 

— Am tl#kk««MiA»A l«« 

^ , AW Art II mf ttOI, tO. ft m4 $1 ... 

■ II !■ DtkftTf MifM^y — - . A## Art >!• IV of tmy m« 4 i*#* tf ««4 ft 

, . A## Atfl (Cm 4) A» 11 . f ItOI. 

ID, tl mm4 il 

. lUWsptfM 4-*% AW tl'»4« Urn ^ 

MUflAMMAtiAX CAW a*-v##*4o# - mAm '■ »#44. 

l« ^ . » »»« r* * > •# */* 4 « .AW / f* >/iwa^rrM«. 




/Vv#rr#t r*^i*** A* 4 — — p *••»»» 

j Omt' *W* |t*r«inrt» C** ■* *f oW k*4 M #*«?** •!♦## •! 


Wf k«#Wtt4** WhiA t4k>r.fkl p| k#^ k««#k*l|«r* l«»«|or' 

•kW pfwpMiy 

0UmUmmmm4*m o .m ^^«««« V* »vf .««iiii^r»kt« p*<'p**ty<4f 
k#f Al fwiMkA • I »l k... « #*»«»« k#4 »*ly 4 }.<■• H>|| ik# 

|kf«yMiy <>* **¥'*>* 4 4 Ah« 4 4^*V *4kK>l ««ik«fr#^ 

•kl* Mir'**! t* Ik* A*W# * AA#iA4 

J f i n piW If #♦#*♦, 14 J4«^ .1 A 9** 4%4 f/44* Jh t. yf4Arr Afk, 

c L. k„ tM All . laa. 

A A#* mg 4Ar m*>m^ of lk» •#rt|pf« 

k* rr#V# k** pM’tro*- * 4o I A# MrffipWfr* 

I C» W., tf CmU , tV^, mi il4 It^ 


lai 
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^muL mvL 


TIm pBTTif to uppo^ftl i M*rdH%o Ufrm t* #twy 

Mart of civil jari* Action Whorv th«>r*f'»ff’ t Mnb%iM«)4^a 

ImIj ba4r bMO fcnj*olmr<| by % rotirt g’it«rt|i«a ftf bcr 

inf»ai children, ii hrUI ih%t the 

♦d to h# r 4 lld «nfl th*t « *jilr in ^ne. ntioo ..f the 4rt''r« «ihlii»#| 
la iurh a mil w** h-a*!'n|f *»n ih^ fnia-’f* 

All Kl>«a r f^rh«li, 1 UU. 99 AU ^ IMO 


MtlRAMMADAS UAW-SmiJ /^r -Xh^ 

trmtitf «/tk* «• « im 

ih* In « aatt fv4iit«t*o« of M«jaf U tW ^rUo« 

b«l«f lluhuBMiMi^aat If tb« dUfrinUai rmlM a plw* of ^<^1 arwlty. 
lb# ^vi» to b« prttod lo r*v«bh*b *wrb « |4r« ar# atwiWr H> ilMi## 

wbM b# prt>##4l lo A al^ltar ••<Wf iW SMlIab 

kw, Jf —■#*»# Bffkmr v Mmmooo#*### ^ M«Ha 

r. f^frffW to. 

n#l (• « toil fnr rvfitUatlo# hrot»||bt hj tb# lio»ba#4 t(»»a a * 
Aoci oa the fdaltttlf fatli## *hori of l#fal rro«il^ W « ff^ooftA 
tot lb# Coort rv^jof Tb**# oh#** iW# ^ikiilf •apaiofii^ 

oaty brought hi* *#il r# f»f bu »if* b#Vtfl|f bWA a»o|b^ 

• oil •flrait»*l th# jJaialiflT* f*lh#f. ntwi I# b « *»< # w d b>* 

of . f (ho » fi» »» a rh*f|pp «bVb b# I«)|a|}« 

foiled In ♦qb»uat •'# M '•mum ifij that the t'Oa t oo*>J-l W# )a«|t<U4 
(• rofutlillf hloi relief / f | ^ o aia4 

fofteroU vtDt, n# lb# |pr##ral favt# of lb® #^oe it ■r^e f«w#d lb#l 

ib« 4tf#*«laft b#d r###otable gfo in-U for b») #ri#|| ibat b#r bMlib 
»»4 #4f#lv v««M b# MiAMifvrtNl If ab# r#l#r»«4 I# b#r b##bM«P« 
b#«M« wbwb kbnoitA U # Milt# 

HoMlbl ft*!*** •* ll«bMi«i#4 lt##i#« All ItiM, I. L. lU 


— — , &** An ?f#. Ylll •f Ikhi, «##Uo« 10 

irUliTirA»IOt*SMK^ <Nr.t Pro##4ar« Cok. torn## 44 
lIUMICnML IH)AHl\ ^## An (1^1) X n I mt Itiaj. mi.o#« |k, ftfii) 
MOTICIC* A## (*(ril Pfoeadofo t‘ *4**, lo# 4Ji ^ 

OATH, 4r# Aft No, X ttf l»iTl, «##tUa • ^ 

OOCDPAM T tiOLOtSO, A«t (U«U) No. II tf ti0|« mUm* 
•0. il ##4 It ^ ... ... ^ 


— * ^ A#l (Lo##l) Jf®, II #f 1901, e##tl### fO, 

IClMiAt].. ... ^ _ 

O^TIMIBU Oirxf R, 4## An K®. IT <tf um, 41 

PABCK>X, B## Crl#i{##l Prooedar# C#4#, tMlio# ftO 

PARTIIW lo mil, Br# Hindu 

PARTITION, Aoo Act (Looii) No 111 of 1901^ llo. lU twl 

m(kj ^ 

~~"~***“ R##Cifll Prorvdar# t'od#, #00 ... ^ 

■ "— ■■ - >■ . $00 Htnda law ^ 97. 91 

PliAINT 9## Aft Ko VII of 1*70, *##ti(>na 9, )(\ 11 nnd #4 ♦ •*♦ 

Uoimkm 9## (n#H Pr#n#dnf# Co4#. tetUo* 91 ^ 

P^RADRR, 9## Act Vo, XVIK of lurTO. ##n(i:«#a )9 and 14 ^ 

9## An Ko. XVIU of Ib7«, Wftten 79 ... ^ fif 

PORRRBRIOH—- #v4l^br Ar##^ 4MI hlh 0 f 

saver fA#«s##f### «# po#t#a#f##»eH0W#»» #/ 
KombM WmIt Jto, id* OWMT of wrW — 
rnpoij, <ll«d (m Si tiO «c Di^Wr IMP, lMrjitM44t«M 


sif SIS 5:!S i ,S3Ss | 



OEMIUUI. IMDBX. 


PK*. 


ill# f»foji#r»y %#«• uk#© of ^ 

ill# four Mo*#»*»*n*i W##»r i^iti** iWriMwl 

On# I.f n.#*** ) hrw* tt r>« • Ho 7t|) of Ao|rn«t imM), 

whcrwop^O *Hr Witrr of *HmH Ho H*mI HooU «r«« 

• ppfopi •• • #*1 H * 1*’ iHo o]|r1t«»i'>D of K%4it*4^** Iwo tU* 

l»f» Ay'"»H# li-'t '« ••♦d K ^df^t WHilo »o K>#>in • 

»iott ibi fM'l of a. «** «^4d Ui riorutiou of • iWrrtr* 

♦n-l p'*»#H*»*d fH.* Aud • iHor* On iH# 7Ui 

of Aof 0*1 It**''!, *o** #i»*4 »o ro^^trr tb#if alMir^ of (Imf 

propOTiy M Ho» * HifHotAi 

Hy K»ax J AtHami, J.) iHaI, iMiii»o«li M 

Ik. fj-t out* A^d Al •my Uuko Wm pom»<««io« of 

woMfiy tUiMod Vy llk#«, IH^i' #uU «onl4 Moi h«*, Jii^ ¥. 
WMi^^k, u H , t g tc 1. /w#w f. ifo^o ut, 1. u It, 

14 AU 4 1^7. .V#rN*^«k« #«or t />t»rioi« # 4 » r. L t It, 10 Mod, &14, 
* A#4» I. t, M . 17 Ati , 1^*, /Nnm(## # 

/WWh t. t. H U AM A| Aod Af^ft aUms, 

t U It, 1*> f‘**< * r./A^r, Ult,7 

Ki#l , ••d M^»*^** * * H ofcd t . tw, roftftml lo. 

AtttMA* J ^ TH# fkfli#f lUkHiirot 

Wld • icU* «im| I ruo^fvfold^-^food 

*11 #»*»|'< mil##, <M>lAilif lo pfo?#*l liU Mrt 

WiUffiAf f '»#-•* ftikit IT #f* A^mm4 AA#io T. #<^fWAte 
I t M II AM w: rv^**W t /^t I. L. 14 Aa, 

l6T,.d#A^» H t H I g. H I /J.#W 

i r, And r '*'« * #••• t L n 17 All, 

imp, J^*Ao Jlkw* * Wr#kly No(*» |K»l p IfH, 

itmrsMf**** 4 1 1 K , Id *4 . 4, tod futmAtr ? 

I, t R, )1 All , A|| t#!# #-a 'io 


Hill 0^1^ #. Ay^>*U IW« M RmiIm All t t R , to Alt U 


nACTKX .«## A*l Ro^ ItV «l liM. 111 ,,, Aa7 

Ptm-ttUnrioM^ /y^ w#i.d «fi#y«dN A# 

df» #/ , WH#h * |4‘ Ai 1 pro-^mp^of touMT* (Aio Court 

Ok*..# il^l iW# p«^#* 10 (W U loilUou*, U roou 

9m Him i« fl»o f^^md /***** |R*» ‘Hi* u lA# mm. 

tAil tmmmtmirmiy #ti4riM# M ouA^u#*! fof •««li Mrpo«o« 

ft»4 ^ «|Q lA*:» Hw IW la ill# i*W 10 tAiiW tMl |Ao 

mhf iitt»||od l« A«#« H«»o mA o#ii»4l)y pal4. #1 i^wmi 0t^ 
f, MaAmW 1^4, I t H., o AU , l«< i 4*p> 0%^ » 

XMo, I L R. 1 All, fAK *»d Jhm^i V M40Utr9j JU/t t C 
R. M AH* At I, fyf oi yiwl to. i/Cmm f, 0A«A«« M9*4m. t U R,, H 
Au, IIT, mmi folloMoA 

4H4«I MojU # Ammhk, t U R , 11 All .,. RU 


>4 90rmk0m-^M9^mmh lo • #»'«A«H«r 
4^/W« o tMAl yVr iwyfi ■ *4 R'Wo 1* 

M i p o rt of ft r.fHi #f «A>ftii Is i»Mmr of 4 

io ilnr>f 14 ioRI lo ft tir^oftr, Wi, Hoforo • ft«4l lir pro-oMpUom 
ift WoofRi |wi>ift4 l**#H loio iH# tkiMift of tO'oRftff, ft ftiii for 
« 4MWRMI ftOMOt W HMi|ftUilM< «»4 iRU fftlo R »0l ftfOftWA 
W |Im#oo| IAm iA# rooAftior io oAft«i lA# ^ i* 

itrotfor roooftti wm* o p*'ly i« lu oftW lo ft tirftOfvr 
XAm f . JMmi Atf4* t t. It, lA All , 4tl, rofoffod Ho 

UoAol S«M* o. RftftHiA oA«4to. I H lL« M Ail 
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mRClAL ARP AORRl, A#* A(i tX of l«tR fOrikUM Ut^Ul 

tiidtii . . .«* m 

PU^BMmOR-arV^f^««^fV44#40a»#f^^ «/ fTO/W 

=^ ^ ^o <4>Rr lAoofM Mo l r l* A**"y A t— RffcniA - 
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vilUge, iru which, accoiding to the w ajib-ul-urz. a custom of pre- 
emption existed amongit tlie co-shareis, was divided by perfect 
pirtition into thiee m-ibils, but no ficsh wu] ib-ul arzes were 
framed foi the ne v mihals, it was held tliat the custom was either 
ahrogitcil in its entneiy, or remained apphe ible in its entiiety to 
the fo-'^haiers in tin' i iiions n* w mihnls infer se jBudr> Fratid 
A IH Ah, infia, p 290, discussed J)dlganj<in Ajigh v. KalJca 
Si,ngh, I L. K 23 A^h, reterred to 

Gob.nd him v Masih-ullah Khan, I L, R., 29 AH, . 295 

PRESUMPTLOK, See Act Ko I of 1872, section 114 ... 1^ 

Set Act Ko II of 1901, section 201 , 148 

— See Will .. ... 82 

PPJVACY Right of — , See Easement . . . . 582 

Right of — See Act Ko V of 1882, sehtion 4 , .^84 

PROCEDURE, See Beng 1 Regulation Ko XVII of 1806, section 8 , 145 

See Civil Procedure Code, section 54 , .. S25 

See CiTil Procedure Code^ section 583 .. . . 143 

iSef CimI Piocednre Code, sections 244 and 318 207 

“PROPERTY U Act Rh' IV of 1SS2, chiptei IV _ 885 

PUBLIC TRU^r, See Citil Piocedure Code, section 539 ... ... 37 

RAILWAY COAtPANY. See Contract . . 228 

RATIFICATION, See Act No. IX of 1372, sections 198, 211 and 216 ... 780 

REDEMPTION, Ntfff Act No. IV of 1833, section 60 ^ ... 262 

See Act No lY of 1882, section 91 ... ... 679 

REGISTRATION, See Act No III of 1877, section 17 ... ... 50 

See Act No. Ill of 1877, sectiona 76 and 77 234 

REGULATIONS,— 1793~XXV1I, See Market ... 740 

— 1822— VII, SEOIION 9, See Market ^ 740 

.1532 — ^VZl, section 9, Hindu Law ^ 487 

RELIGIOUS ENDOWMENT, See Hindu law ... ... ... 66S 

REMAND, See Burden of proof 184 

See Ci\il Piooedure Code, section 662 659 

See Oivil Froceduie Code, section 566 ^ 686 

REPRESENTATIVE, See Civil Procedure Code, section 108 674 

RESCUE, See Act No. XLV of 1360, section 225 ... 576 

RES JUDICATA — Suii to tei aetde a decree on the ground of frcHtd — 

Sold question raised in the tuit already decided in j^oceeaxngt under 
section 108 o/ the Code of Cinl Procedure A in a iult to wt 
aside a decree aa having been obtained aginnsfe the plaintiff by fraud 
subetantiaRy the only ground relied upon was that the salt had 
been improperly instituted against the plaintiff as of full age when 
in fact he was a minor This had been decided against the plainbifC 
in earlier proceedings between the parties under section 10oK)f th« 

Code of CiTil Procedure.. Seld that the suit was not mainbain,- 
able. Furan Ohand v. Sheodat Rai, I L R , 29 AIR, 212, .followed, 
Khagendra Nath Mahata r. Fran Nath Nog, I. Ia E,, 29 Oalcv, 895, 
diatiiiguiahed. 

Niadar Mai r Rannak Husain, I. L. E., 29 All. 608 

— -- — - Sffe Act No. IX of 1872, sections 198, 211 and 216 ... 730 

Set Act (Lo<^) No. II of 1901, aeution ^ l50 
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RES JTjf^lCATA, See Act (IrOcul)'No.' II of 1901, ‘seotiOB 199 
See Civil Proetdar® Code, Beotion 13. 

Se^ Cfvil ProetxJ^FO Oedel 6€*estioii 13 

■ See Hindu law 

— ' S&e Lflmb&rdsT 'and , 

RESTITUTION t'f piopeity tb^ subject of a dern^ee reversed on appeal, 
iScs Civil pit) tediire Code, sections ^#4 7ln4"6^i3 ^ 

REUNION, See Hindu law 

REVIEW OF JUDGMENT, See Civil Procedure GchI^ sect ons 622 
<523, 626 and 629 ... ^ 

REVISION, See Cml Procedure Code, sections 622, 623. 626 and 629 

See Criminal Procedure Code, swction 435 

RULING CHIEF- Suit agarnst- — -, See Civil Procedure Code, section 433 
SALE in execution of decree. See Execution of decree 

. of property subject to a charge, See Act No. IV of l.‘=fS2. seotion 88 

SENTENCE, See Act No. XLV of 1860, sections 62 and 406 
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SMALL CAUSE COURT SUIT, See Civil Procedure Cod^, sections 622, 


623, 6^6 and 629 .. .. ,,, 4^5 

SPECIFIC PERFORMANCE, Red GiTardian and trfiitor ... 243 

SPLITTING CLAIMS, See Civil Procedtire Code, section 43 266 

STOLEiST PlRO^'Ef^Tt’, iSes Ac f No. XLT cfp 1:8615, tec biwot 411 598 

Act No I of 1872, section 11,4 . . 138 

SUB-riO'K'f&ASE, Set Act Ho IV' of 1863, chapter «V 386 

STJOCESSIOM, See Hiniu law ... 4, 109 

fS>^e MttliAilnnadarB'dsw 640 

SUlT'a^nfet public lyjrd Ctvil Pmcedcrr^ Oede, sention 424 ... 567 

—— — for adjdstment Oif sccodants, See Act No IX of 1S72, sections 

198, »ii anfl 216 . .. . . . . 730 


for forwroMgfori attackmiant. See Act XV of 

. 615 

for daiiages 'for 'faTe"0*T6iT^^^^^t, i5de Fsfl^e impTiftonmont ... 44 

for dfeclaiatio-n of n^bt to receive fees as (Tho^dhns of 

certain baiars — Su%t not mainta\nat^e'] The plaintiffs sued 
for a decla^tion tb^t they the “ Chnwdirm of the-bazirs 

m tne vma^s iSJuh'adfflffdJtbad Gbwaa, Sbai'Wibad and jEehna, 
and £bat fhe defi^Adunts \^ei!'ertrot ithe etrowlifevie of 4be 
baiars and were not edtitled to tabooh^S'wdbris*^ cki(es* sSWct^iltEat 
af'iuii) was not uaedtfctaiiteble. Chf^dJ^ee V The 

(ytftteStbr N -W. P., S C Re-p , 180/, p 

UANr 40^^brN-W. E., H.C Rnp ,^LS67,/P 80, and^awi peehul \ 


W. P y H. C Rep„ 1809, iqlXmed 

^Srtf8\tUr''f:ibftiim, I L. R ;«9 All ... 6S3 

-4— fba pi/bbts, Sie Lambfirdar and oo-eb^rer .. .. 237 

for reaiitntlon law . 222 

Art dllvil Prec%dnr<r Cede, a^ii^ . 537 

to <iompel regiatnition, See Act No. Ill of l877#Mction8 76 and 

77 . .« ^ 284 


'2. to recover money on? c^wrent a,ccc«iAt>»^ Rea Ac^.Nq .XV 

of 1S7J, sections 19 and 20, schedule 11, articles 69 and 60 .. 773 

9 
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SDIT fco set aside a decree on ilie ground of fraud. — N'o other relief 
clmmed-^-JuriedicUon^ Save under special circxnngtances, a suit 
to set jiside a decree obtained by fraud, in which no other relief 
whatever is claimed, cannot be maintained in any district outside 
the district in which the fraud was committed and the fraudulent 
decree was obtained. Mewa Lai Thaknr v. JBhufun Jha, 13 B. E. E., 

App., lly Abdul Mazumdar v Mahomed O-aziy I. L E-, 21 Calc., 605, 

JPran Nath Roy v. Mahesh Chandra Qhowdhry Moiira, I. L. E,, 24 
Calc., 646, Kedar Nath Muherjee v. Proeonmi Rnmar OhatterJeOy 6 
C. W. N. 659, JSehari Lai v. Lokho Ram^ I, h E., 25 All., 46, Nie- 
tarini Daen v. Nunda Lall Boee^ L L. E , 26 Calc., 008, and Bibee-' 


man v.'Abdool Azizj 4 C L. E., 366, referred to, 

Bmrao Singh Hardco,.!, L. E., 29 AIL 418 

to set aside a decioa on the ground of fraud. See Civil Procedure 

Code,*soction 108 ... ... 212 

to set aside a decree on the groundof fraud. Bee Res Judieata ... 608 

TITLE, See Mortgage ... ... ... ... ... 168 

TREES, See Landholder and tenant ... ... 484 

UNCONSCIONABLE BARGAIN, /Sec Bond ... ... 303 

. WAIVER, See Act No. XV of 1877, schedule II, article 75 . 411 

WAJIB-XJL-AEZ, See Landholder and tenant ... .. 203 

_ See Pre-emption ... ... 205 


WILL — Sejparated JLindu domiciled in the U'nited Br0rineee--^Rein>pniitm 
of will — EMeme-^BremmjpUon.2 A sepirate Hindu residing at 
Meerut executed a will on the 20th of January 1885 and registered 
the same in the office of the District Registrar on the Mini ef 
January of the same year. The testator died on the 16th of 
October 1899. On the 8th of July 1902 a suit was instituted by 
certain persons who claimed the property of the tCHlator as his 
npxt of kin against the Collector of Meerut who had taken poises* 
sioa of tho property as trustee under the terms of the will for 
purpeges therein sat forth. The plain tiffis alleged that the tesla- 
^or had revoked the will of the 20th of January 1885, aiiS ttmderiid 
evidOnco to prove that on a curtain occasion tho teitator had 
said that he had revoked his will. On the death of the testator the 
original will was not to be found; but, on the other hand, iCwns 
shown that persons xntorosted in tho disappearance of the wdl had 
had access to the house of tho testator since his death. 

Meld that ovidonco that tho testator had said that he hud 
torn up the will was not admissible. Siedme v. Siewari and 
2 8w. and Tr., 320, Doe dem Shallenm v Balmer, 16 Q. B., 767, 
and Meen v. Xeen, 3 P. and D., 105, referred to 

if also that tho pi esump’ ion of English law that if a will 
is traced to the testator's ))o&Ho'isiou and is not forthcoming at his 
death it has boon destroyed by him, animo rmoeandiy would, at 
least, nob be so strong in India as in other coiuilrioH whore wills 
are taken greater care of, and under the circumstances disclosed 
by the evidence in the present case did not arise at all Bodmore v. 
Whaitony 3 'Sw. and Tr., 449, Bineh v, Mmh, 1, IK and D.. 071, 
and Brown v. Brawny 8 E. and B., 876, referred to. 

Shiu Sabitri Prasad o. The Collector of Mccrui, L L. R., , 

29 AIL ... ... ... ... 82 

<800 Hindu law ... ... ... 817 

WITNESS, See Act No. XLV of 1860, section 490 ... ... 685 
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S0for$ Sit JoM Sianley, Kni^M, Chief JmUcef and Mr* Jusike 
Sir Q'eor^^e Knox, 

SUNDAE LAh akb othbbs (Plaintiffs) v, CHHITAE MAL and othbes 

(Deifinbants).^ 

Ciifii M*oeedMre Coda^ seeHonlZ — Mee judicaia-^Mindu law^Joint Mindu 
Kamily-^Naiure ofMon*$ iitle* 

Meld that th© dismissal of a suit for redemption of a mortgage of 
Joint family property brought by the father in a Joint Hindu family alone 
would not be a bar to a subsequent suit for redemption by the sons, inasmuch 
as the sons* title was not through thoir father, but was separate and indepen- 
dent. Kam Marain r, Meheehar Brasad (1) referred to. 

The facts of this case aro as follows ; — 

One Man Singh was the owner of an undivided 8 biswa share 
in the village of Ilauli. In 1869 the descendants of Man Singh 
(and others) osrecnted a mortgage with possession in favour of 
Ohhitar Mai. Subsequently the property of Man Singh’s family 
was mad^ into a separate patti. The family also separated into 
two groups, wliich may bo described as the Jhanda group, own- 
ing 1 biswa 8 biswansis, and the Rupa group, owning 1 biswa 
12 biswansis of the property in suit. 

In 1888 a suit for redemption was brought by Jhadda, Khu- 
shali, Kalin, Parbati, Lado, Ghauga Sri Ram and Saidhu— of 
these Jhadda alone represented the Rupa group while Kallu, 
Parbati and Lado represented the Jhanda group, A decree was 
obtained in this suit, but the redemption money was not paid in 
within the time limited. 

• Second Appeal No* S40 of 1906 from the decroo of A. B. Bruce, Esq., 
District dn&M of Agra, dated tho Brd of Eebruary 1906, confirming the decree 
of Babu Balnath Frasad, Subordinate Judge of Agra, dated the 7th of 
July 1904. 

(1)^1888) I* h, K., 10 All. 411. 
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In 1896 a second suit for redemption was brought, in which 
the parties were arrayed as follows : — 

Sunder Lai ^ 0 ) Chhitar Mal. 

In the result Sundar Lai withdrew his suit with liberty to 
bring a fresh suit, while the suit of the ivinaining plaintiffs was 
dismissed. 

A third suit was then brought by Sundar Lai and others for 
redemption of the same mortgage, and in this all the survi- 
ving representatives of both groups were arrayed as plaintiffs, 
except Jhadda and Kallu, who wore made defendants. 

The Court of first instance (Subordinate Judge of Agra) 
dismissed the suit as barred by the principle of res judicata, 
and on appeal this decision was confirmed by the District Judge. 

The plaintiffs accordingly appealed to the High Court. 

Babu Jogindro Nath Ghaudhri (for whom Babu Sa/rat 
Chandra Chaudhri), for the appellants. 

The Hon’blo Pandit Sundar Lai and Babu Durga Char an 
Banerji, for the respondents, 

Stanley, C.J., and Knox, J. — This appeal arises out of a- 
suit brought by several plaintiffs, who prayed that^a decree might 
be granted them for recovery of poasession by redemption of 
certain property set out in tire schedule attached to Abe plaint. 
They also asked for mosno profits. The plaintiffs may bo divided 
into representatives of two separate groups, and for the purpo.'^o.s 
of convenience the one group is termed in this judgment the Rupa 
group and the second group the Jhanda group. In this appeal 
we are concerned only with the Rtipa group. Both the Courts 
below have held that their claim to recover po.^sc.s.'^ion by redemp- 
tion is barred by rea.son of a suit namely, suit No. 126 of 1896, 
in the Court of the Subordinate Judge of Agra, in which .one 
Jhadda and others brought a similar claim for redemption afffeot- 
ing the property the subject-matter of the present appeal against 
Chhitar Mal, who in both < 5 ^ses was arrayed as one of '’the defen- 
dants. The said Chhitar Mal is mortgagee in possession. The 
sole question with which we are concerned in this appeal is 
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whether, as the Courts below have found, the present claim is 
barred by reason of tho rule of res judicata. The lower appel- 
late Court hold that, for purposes of section 13 of the Code of 
Civil Procedure, Jhadda’s sons, who were not arrayed as plain- 
tiffs in the suit of 189(3, claim under their father and are conse- 
quently bound by tho dismissal of tliat suit. The learned 
Judge holds that the sons of Jhadda acquired their title through 
Jhadda. This is not a correct view of tlie law. As pointed out 
in Jtam Naraiu v. Bisheshar Prasad (1), t!\o Hindu son in a 
joint family becomes entitled by reason of his birth and in his 
own right, a right which ho can enforce against his father, and he 
does not claim under his father witliin the meaning of section 13 
of the Code of Civil Ihocodure. A person is said to claim under 
another when lie derives his title blirough tliat other by assign- 
ment or otherwise. Tlie result of this error on the part of the 
Judge is that wo cannot decide tiro pre.sent appeal upon the find- 
ings recorded by tho lower apj)ollate Court. It is necessary for a 
right determination of tho matters in dispute between the parties 
that we have findings by tho Court belo w upon tho following 
issues, namely; — 

(1) In what capacity did Jhadda sue in suit No. 125 of 1896 
in tho Court of tho Subordinate J udgo of Agra? Did he claim the 
right to rodcoifl in common for himself and his sons and others 
who were interested in tho right of redemption; or did he claim 
only in his own behalf? 

(2) Whether any, and, if so, which of tlie prosont appellants 
were living at tho date of tiio institution of tho suit above named? 

(3) What are tho respective shares to which the plaintiffs 
appellants arc outitloil in case tlioir claims are not barred? 

We refer these issues for trial to the lower appellate Court 
and direct that Court to take such additional evidence as may be 
relevant. The Court will return its findings together with the 
evidence, and ten days will be allowed to either party to take 
objections to the findings i f so advised. 

Oausc remanded. 

(l) (ia'<H) I. L, H, 1(1 All., 411, 
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Before Mr, Justice Bmerji an^ Mr, Justice Aihman, 

kIeAIJST das (jTTDaMBOT-DBBTOB) V. TTBLOK TIWAEI 
(Dboebd-hokdbb) .* 

Mindu law—SwcoetsionSffeoi of a wife deteriing her husband and becoming 

a prosiituie. 

Meld that the fact of a Hindn woman having deserted her husband and 
become a prostitute did not have the result of entirely severing all connection 
between herself and her husband. The husband therefore might still be heir 
to property acquired by the wife since sho loft him. Subbaraga Pillair. 
Mamaaami JPillai (1) and Bisheshur v. Mata &holam (2) followed. Musanmat 
Gtanga Jati v. Q-hasUa (8) referred to. Tara Munnee Botsea v. Motee 
Baneanee (4) and In the goods of Xamineg Moneg Betoah (6) dissented from. 

The facts out of which this appeal arose are as follows ; — 
Some fifteen or sixteen years ago one Musammat Samundra 
Kuai, the wife of Tirlok Tiwari, deserted her husband and 
became a prostitute. After such desertion Musammat Samundra 
Kuar obtained a decree against Narain Das and others for certain 
immovable property with costs of suit. The decree-holder 
having died, Tirlok Tiwari her husband, sought to execute the 
decree as her legal representative. The Court of first instance 
(Munsif of Basra) dismissed Tirlok^s application, holding that 
under the circumstances he could not under the Hindu law be 
heir to Samundra Kuar. But on appeal,^this order was set aside 
by the District J udge. The judgment-debtor thei cupon appealed 
to the High Court. 

Munshi Maribam 8ahai (for whom Muushi Jang Bahaduttr 
Lai), for the appellant. 

Munshi Oovind Prasad, for the respondout. 

Bahbrji and Aikmah, JJ. — This appeal arises out of an 
application made by tlie first rospondont for oxeeutiou of a decree 
obtained by Musammat Samundra Kuar against the appellant 
Babu Narain Das. She was the wife of the respondent Tirlok 
Tiwari, but left him fifteen or sixteen years ago and became a 
prostitute. The decree was obtained by her after she had left 
her husband the respondent. She having died, the respondent 

• Second Appeal No. 601 of 1905, from a decree of Lala Baij Nath, Kai 
Bahadur, District Judge of Ghazipur, dated the 30th of March 1906, reversing 
a decree of Babu Manmohau Sanyal, Munsif of Ballia, dated the 8td of 
December 1904. 


(1) (1899) 1. L. E., 23 Mad., 171. (3) (1876) 1. L. B 1 All., 40. 

(2) N.-W. P., H. C. Bop , 1870, p. 800. (4) (1846) 7 Sel. Jiep., 278. 

(6) (1894) I. h. B., 21 Calc., 697. 
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claims as her legal representative to execute the decree. The 
application was opposed by the appellant, judgment-debtor, on 
the ground that the un chastity and degradation of Musammat 
Samundra Kuar severed the tie of relationship between herself 
' and her husband and that consequently he was not her heir and 
not entitled to make the application. This objection prevailed 
in the Court of first instance, but was overruled by the lower 
appellate Court. The judgment-debtor appeals and repeats the 
objection put forward by him in the Courts below. The first, 
second and third pleas taken in the memorandum of appeal raise 
the issue as to whether the respondent was in fact the husband 
of the decea.sed. These have been disposed of by a finding in 
favour of tho respondent upon an issue referred to the lower 
Court, The only question with which we have now to deal is 
whether the degradation of Musammat Samundra Kuar had the 
effect of dissolving the tie of relationship between her and the 
respondent. The learned vakil for the appellant relies upon a 
passage on page 878 of Mayno’s Hindu Law, sixth edition, where 
the learned author says: — “ Want of chastity causing a woman 
to become degraded and outeaste, has been held to sever the tie 
of kindred between hex-self and her own natural family, and 
a fortiori between herself and her husband’s family, so that if 
she dies leavin^property acquired by her while degraded and 
outeaste, none but those who had fallen into a similar position 
could claim to bo her heirs. If this piinciple is sound, the con- 
verse of the proposition ought equally to apply, if a degraded 
female was claiming as hen- to one who was undegraded.” Mr. 
Mayne admits that he is not aware of auy native authority on 
the point, but bases his remarks on a judgment of the Calcutta 
High Court in In the goods of Kaminey Money Bewah 
(1), He does not pronounce any opinion of his own whether 
this proposition is or is not sound. In that case Sale, J., 
held that wh%ro a woman becomes degraded and an outeaste the 
tie of kindred between herself and her own natural family 
or her husband’s family ceases. With all deference to the learn- 
ed Judge we are unable to agree with this view. No authority 
from the texts of Hindu Law has been cited in the judgment in 
(1) (1894) I. E. It, 21 Calo., 697. 
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support of it. Th© learned Judge relies on the case of Tuva 
Munnee Dossea v. Motee Buneanee (1) and two decisions of the 
Madras High Court. The question in those cases was who under 
the Hindu Law was the heir to a degraded woman, whether it 
was one who was also degraded or one who was not degraded,, 
and it was held that the former had the preference. The par- 
ticular question before us was not considered or determined in 
those oases. It is true that in the case of Tara Munnee Doeaea 
Motee Buneanee (1) the Pandit of the Sudder Court stated that 
the relation of a married and respectable daughter to the outcaste 
mother had ’been severed, but he cited no authority. The ques- 
tion before us directly arose and was considered by the Madras 
High Court in the case of Suhbaraya Pillai v. Bamasami PiUai 
andanother (2). In that case aperson who was the son of the hus- 
band of a degraded woman by another wife claimed to be her heir. 
It was held that the step-son was the heir. If the step-son is an 
heir to a degraded woman a fortiori her husband is also her heir. 
In the case last mentioned Subrahmania Ayyar and Boddara, JJ., 
held in a lucid and well reasoned judgment that “ prostitution 
does not sever the legal relation and thoroforo the degradation 
of a woman in consequence of her unchastity does not in law entail 
a cessation of the tie of kindred between her and the members of 
her natural family or between her and the mefhbers of her hus- 
band’s family.” With this judgment wo are in full accord. It is 
also consistent with what was decided by this Court *in the case 
oiBisheahar v. Mata Ghulam (3). In that case it was held "that 
the degradation, of the husband from caste does not dissolve the 
marriage tie.” On the iniuciplos laid down in that case the converse 
equally applies, and the degradation of a wife cannot sever the tie 
of relationship. In tho case of Mmammat Qanga Jati v. 
Ghasiia (4) a Full Bench of this Court, held " that unchaetity in 
a woman does not incapacitate her from inheriting ah-iThanP 
This is an authority against the view that unchastit/aad degrada- 
tion dissolve the tie of relationship between the degraded woman 
and hmr family. It is true that an unchaste wife cannot inherit 
property, but that is because, under the Mitakshara Law it is only 


(1) (1846) 7 Sel. Bep., page 273. 

(2) (1899) I. h. B„ 23 Mad., l7l. 


(3) N..W. 1\, H, C. Bep. J870, p, 800, 

(4) (1870)I.L.K„1 Allv40. 
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a chaste wife who eau inherit to her husband or obtain main- 
tenance. By her d cgradation a wonaan does not cease to be a 
Hindu unless she bc(‘onies a convert to some other religion, and 
therefore tho rule of succession to her property would be the 
ordinary rule of Hindu Law. In. tho prasent case we are not 
aware of any authority of Hindu Law, nor has any been cited to 
us, in support of tho proposition the appellant contends for. As 
Musammat Samundra Knar did not leave any heir nearer than 
the respondent, the latter is hor legal representative and as such 
competent to apply for execution of the decree obtained by her. 
The appeal fails and we dismiss it with costs. 

Appeal dismissed. 
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June 7. 

JSefiro Mr* Justice Michards. 

EMPEROR t?. MEHRBAN HUSAIN and othbes.* 

Ctitninal ^Procedure Code^ section 2i)2r^€oMplaint — Jurisdiction-^Dismissal 
of complaint m "bar to the oopnizanoe of a fresh complaint in pari 
materii. 

There is notIuEg to prevent a Magistrate from entertaining a second 
complaint made against tho same person even though the second complaint 
may be connected wiiih a previous complaint which has already been dismissed 
under tho provisions of section 203 of tho Code of Criminal Procedure. Queen- 
impress v. U^edan (1) followed. Dwarha Nath Mondul v, Beni Madhah 
Banerji (2) and Mir Ahwad Mossein v. Mahomed Asiari (8) referred to, 
Queen-Mmprms v. Adam Khan (4) distinguished. 

On the 20th of September 1906 Musammat Mumtaz-un-nitsa 
filed a complaint in the Court of a Deputy Magistrate at Morad- 
abad, charging Mehrban Husain and others with offences under 
section 148, 837 and 468 of the Indian Penal Code. She stated 
that the accused had carried off her daughter Tabarak-un-nissa, 
who, she alleged, had already been married to one Mehdi Hasan, 
from her house In order secretly and wrongfully to confine her, 
and to compel her marriage with one Kalin. The Deputy Magis- 
trate, after recording tho statement of the complainant, directed 

♦ Criminal Rofcrcuco No, 246 of 19u6, 

(1) Weelcly Note#, 1896, p. 86. (8) (1902) I. L. E., 29 Calc., 726. 

(2) (1901) K L. K-, 28 Calc., 662. (4) (1899) L L. E., 22 All., 106- 
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a police inquiry under section 202 of the Code of Crirainal Pro- 
cedure, the result of which was submitted to the Deputy Magis- 
trate on the 14th of November. The Deputy Magistrate then pro- 
ceeded to record the evidence of several witnesses, and finally 
on the 5th of Docombor 1906 dismissed the complaint, under, 
section 203 of the Code of Criminal Prooedui'e, for want of 
proof.” On the 4th of December 1906 Mohdi Hasan, the 
alleged husband of Tabarak-un-nissa, filed a similar complaint 
against Mehrban Husain and others, based upon the same facts, 
but charging ofiPenoes under sections 366 and 366 against the 
accused. On this complaint, however, tho Deputy Magistrate, 
considering that the two cases were distinguishable and 
that Mehdi Hasan’s complaint disclosed a primd facie case 
against the accused, committed the accused to tho Court of 
Session. 

The Sessions Judge was of opinion that the Deputy Magistrate 
was practically fwictus officio when he had dismissed Mumtaz- 
un-nissa’s complaint, and that theroforo the commitment to him 
on Mehdi Hasan’s complaint was illegal. He accordingly 
referred the case to the High Court, asking that tho commitment 
might be quashed. 

Mr. B. E. 0’ Conor, in support of the reference. 

The officiating Government Advocate (Mr. W. Wallaak), 
for the Crown. 

Eiohaeds, J.— This is a reference by tho Sessions Judge at 
Moradabad, suggesting that a commitment against the six persons 
named as opposite parties should bo quashed. Tho lowers of tho 
High Court to quash a commitment are those conferred by section 
216, Criminal Procedure Code, and in my opinion there is no 
ground for quashing tho commitment in tho present case. It 
appears that on the 20th of September 1906 ono Musammat 
Mumtaz-un-nissa filed a complaint in the Deputy Magistrate’s 
Court, in which she accused the persons I have mentioned above 
with offences under sections 148, 337 and 468, Indian Penal 
Code. I may here remark, although it may not be very mate- 
rial, that the learned Sesions Judge is wrong in stating in his 
reference that the complaint was laid under sections 366 and 866 
of the Indian Penal Code. A considerable amount of evidence 
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•was taken, but on the 6th of December, without having issued 
notice to the opposite party, he dismissed the complaint. With- 
out in any way wishing to prejudge the case, I think events 
have shown that it is possible that the learned Deputy Magistrate 
was not quite prudent in so dismissing the complaint. The 
woman’s complaint had reference to the taking away of herdaugh- 
ter by the opposite party, and to an alleged attempt to make her 
transfer her property to her brother, a son of the complainant, 
also to alleged wrongful confinement ofherself and to the forcing 
of the daughter into a marriage with another person. On the 4th 
December, i.e., the day before the dismissal of the mother’s 
complaint, Mehdi Hasan filed a further complaint against the 
same persons under sections 366 and 366. The acts complained 
of were no doubt the same as the acts that the girl’s mother had 
complained of, although the oflfences suggested by the two 
complaints wore different. The learned Deputy Magistrate 
summoned witnesses on this second complaint for the 13th and 
on the 14th notices were issued to the accused. Evidence was 
also recorded, and on the 16th February 190G tlie commitment 
order which it is now sought to quash w'as passed. Tt is contended 
on behalf of the opposite parties that the Deputy Magistrate had 
absolutely no juiisdicliou to entertain the second complaint, 
inasmuch as ho* had already dismissed iu the manner I have 
stated the first complaint made by the girl’s mother. I can 
find nothing iu the Criminal Procedure Code which prevents a 
Magistrate from entertaining a second complaint made against the 
same person, even though the second complaint may be connected 
with a previous complaint which has already been dismissed under 
the provisions of section 203. No doubt a Magistrate to whom a 
second complaint wa.s made might take into consideration the fact 
that a previous complaint had been made and dismissed. This, 
however, is not the question before me. The question before me 
is — ^had the Magistrate jurisdiction to entertain the complaint of 
the husband after ho had dismissed the complaint of the mother ? 
If he had, jjhe present commitment cannot be quashed by me. 
In my judgment the Magistrate had jurisdiction, and was bound 
to entertain the second complaint and deal with it according to 
law. A nufiiber of authorities have been cited, amongst others, 
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the case of the Qu6&n-E'mp'f6S8 v. ITWiSdOrn (1). Tn that ease 
a Bench of two judges considered that a Magistrate could take 
cognizance of a second complaint made by the same complainaut. 
This is a very much stronger case than the present one, where the 
second complaint was made by a different ptu’son alleging different 
offences, though possibly grounded on more or less the same facts. 
To the same effect is the case of Dwarka Nath Mondul v. Bmi 
Madhah Banerjl (.2) and that of'if-ir Ahwad Hossein v. 
Mahomed Aahari (3). On the other side the case of Qmen- 
Empress v. Adam Khan (4) is cited. The facts ol this ease 
are quite different from the facts of the present case, and the 
learned Judge there cited with approval the decision that I have 
already referred to of Queen-Empress v. Umedan. In my 
judgment the mere fact that the complaint of the husband was 
made the day before the dismissal of the mother’s complaint can 
make no difference whatever. I see no reason therefore to quash 
the commitment and this is my answer to the reference. Let the 
record be returned. 


APPELLATE CIVIL. 


Before Mr* Justice Banerji and Mr. Justice Aihman* 

ALIM-ULLAH KHAN (Osjbcxob) v. ABADI imQAM (AmiOAST)* 

Act No* VIII of 1890 fCf-mrdians and Wards Ad), section 30 — Cfmrdian 
and minor — Maternal uncle or mother-^M%thammadan 
The paternal undo lias no legal right under the Muhammadan law feo the 
guardianship of the property of his minor nephews and niecoi superior to 
that of .3 their mother. ShaiM Alimodmd Moallm v* Syfoora JBihee (5) 
referred to 

Mdsammat Ahadi Begam applied under section 10 of the 
guardians and Wards Act 1890, to bo appointed guardian of her 
minor son and two minor daughters. This application was 
opposed by Alim-ulkh, a brother of the minors’ deceased father. 
The objections raised by Alim-rxllah wore supported largely by 
the evidence of Kavamat-ullali, another brother of the minors’ 

, , ♦First Appeal No. 30 of 1906 from an order of H. Cumings, Esq.* 
Additional District Judge of Aligarh, dated the I7th of FabruarjrlOOd. 

' “Vi) Weejely Notes, .1895, p. 86. (3) (1902) 1. L E., 29 Calc., 726. 

(2) (190l^ife. 28 Calo., 662. (4)1(1899) I. L. K.. 22 AIL, 106. 

(1866)^6 W, 11 , M. E,, 126. 
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deceased father. The lower Court (Additional District Judge 
of Aligarh) found that Karamat-ullah held a decree against the 
father of the minors, and had committed flagrant perjury in his 
attempt to support the case set up by Alim-uIIah, and that there 
was good reason to suppose that he was acting in concert with 
Alim-ullah, and that the interests of both were antagonistic to 
those of the minors. The Court therefore appointed the mother, 
in default of anyone better entitled, to be guardian of the 
property of the minors. Against this order Alim-ullah appealed 
to the High Court. 

Mr. A, H. 0. Hamilton, for the appellant. 

Maulvi Abdul Majid, for the respondent, 

Baxbrji and Aikmax, JJ. — This is an appeal under section 
47 of the Guardians and Wards Act from an older of the Dis- 
trict Judge appointing tlio respondent, the mother of three minors 
of tender years, guardian pf their persons and property. The 
appellant is a paternal uncle of the minors, and claims to have a 
preferential right to be appointed their guardian. He has no 
right to bo appointed guardian of the persons of the minors, two 
of whom are girls, and the third is a boy of six. As regards the 
guardianship of the property, the paternal uncle has no legal 
right under the Muhammadan law to the guardianship of the 
property of the* minors any more than the mother — see Shaikh 
Alimodeed Moallem v. Mmammat Syfoora Bibee (1) and 
Tagoi’o L»w Lectures, 1873, p. 479. The solo question there- 
fore to be considered is whether it would bo for the welfare 
of the minors to appoint the appellant, their uncle, as guardian 
of their property rather than their mother. Having regard 
to the ciroumstancoB disclosed in the judgment of the District 
Judge, it is clear that the appointment of the appellant to the 
guardianship of the property would not be advisable. Apparently 
the appellant and his brother, who holds a decree against the 
■father of theoainors, arc working together. We think, therefore, 
the learned Judge was fully justified in appointing the mother 
as guardian of the persons and property of the minors. We 
accordingly dismiss the appeal with costs. 

Appeal dismiseed, 

(J) (1806) 0 W.'il., M. It., 123. 
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JB&fote Jfr. J'witics Saner Ji and jS£r, Justice Aihmanm 
SABHO SJNG-H and othbes (JxTD&MBNa}-DBBTOBs) it. THE MAHARAJA OF 
BENARES (Dboebe-hobdbb).^ 

Act Uo, IT of 1882 (Transfer of Trojperfy ActJ, sections 88 and 90— 

Execution of decree — Decree to he executed a comUnation of a decree for 

sale and a ^personal decree. 

Where a decree in a suit for sale of Iiypofchiecated pi*op@rty is Both a 
decree for sale of the property under section 88 and a personal decree under 
section 90 of the Transfer of Property Act, 1882, there is no need for the 
decree-holder to apply for a separate decree under section 90, and if he does so 
and his application is rejected, this wHI not operate as a Bar to his executing 
the decree against the judgment-dehtor personally. 

This appeal arose out of au application for execution* 

The decree sought to be executed was for pajment of money 
by instalments^ with a power, in default, to bring to sale certain 
hypothecated property, and, in the event of such sale not realmng 
the whole decretal amount, to recover the balance from the person 
of the judgment-debtors. It was, in short, a combination of a 
decree under 'section 88 and a decree under section 90 of the 
Transfer of Property Act, 1882* The present application was for 
arrest of the judgment-debtors* This w^as opposed on the ground 
that the decree-holder had on a previous occasion applied for a 
decree under section 90 and his application had been rejected. 
The present application was allowed by the Court below* Hence 
this appeal. 

Mr. M. L. Agarwdla^ for the appellants. 

The Hon^ble Pandit SvtTidar Lai and Baba Saty<% Ohan&ra, 
Muh 0 Tj% for the respondents. 

Banbbji and Aikman, JJ. — This appeal arises out of an 
application for the execution of a decree made upon a compromise. 
The decree directs sale of certain property which was hypothecat- 
ed by the appellants as sureties for a lessee. It further direotB 
that in the event of the proceeds of the sale not being sufficient 
for the discharge of the debt, the defendants would be personally 
liable for the balance due. The hypothecated pro;^erty has been 
sold, but as the proceeds of the sale did not satisfy the decree, 
the present application was made for the arrest of the judgment 
debtors. It was opposed on the ground tliat the decree-holder 

♦First Appeal No. 97 of 1006, from tBo docroo of Maul?i SyedZaiE*ul- 
Abdin, Subordin ito Judge of Jaunpur, dated the 20fcb of Soptei^ber 1905. 
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ought; to obtain a dooroe under section 90 of the Transfer of 
Property Act, and that lie had already made an a]^plication — 
for such a decree, which wa.s disallowed, and that the rejection Sihok 

of that application is a bar to the present application. Tiiis objec- thj 

tion has been overruled by the Court below, but it has been repeated MAHisAxA 

. , 1 1 £ r - ^ O*' BaWARKg, 

in the appeal boioro us. in our judgment the contention has no 

force. The decree must bo deemed to be a combined decree 
under sections 88 and 90 of the Transfer of Property Act. There- 
fore it was not noomsary to apply for a decree under section 90, 
and any order that may have been passed upon an application for 
a decree under section 90 was an order pa-sed without jurisdiction 
and cannot vary or supersede the decree as originally made. The 
appeal therefore fails. We dismiss it with costs. 

Appeal dismissed. 


ifr* Bamrji Mr, Justice Michards, 190 ^ 

HANSIDHAU tn SITAL PEASAD and akotheb July 4i, 

(Difendants) .♦ “ * 

Act M^4 IcfiWIl f^jpedjlc BeUef AeiJ, scctwu Zl-^ArhUraiiou — Alleged 
rmceaimn (if wM cause submissim may lo revoked. 

Although no party to an agroomont of roforonce can revoke the submission 
to arbitration, unless for good cause, and a muro arbitrary revocation of the 
authority ii not }M'uui tied, the fact, if proved, that the arbitrator was in 
fraudulent coll uiioif with one ofihe opposite side might he a good ground for 
revocation of the submissiotu Fesimi'jee J^ussurwmjee v* Mamckjee ^ (7o.| 

(1) and Takad v. Mishmhar (2) wferred to. 

This was a suit for recovery of the plaintiff's share in the 
assets of a partnership business, which the plaintiff alleged to 
have been dissolved on tlio I7th of Foljruary 1904. The plain- 
tiff iu his plaint admitted that the matters in dispute between 
him and therdofondant Sital Prasad had been referred, on the 
22nd March 1904, to the arbitration of Sohan Lai the other 
defendant, but ho alleged that Sohan Lai had colluded with Sital 
Prasad and he (the plaintiff) had therefore revoked his sub- 
mission to arbitration. The defendant Sohan Lai pleaded that 

•Second kprml No, 890 of I5K)C fromadooroo of D, B. Lyle, B»q., District 
Judge of Moinmbad, &tod the 7th of Kebruary 1905, modifying a decree of 
Pandit Oirraj Kishore l)at, Subordinate Judge of Moradabad, dated the 6th of 
September 1904. 

(1) (180.0} 12 Moo. 1, A , 112. 


(2) (1885) J. L. J!., 8 All., 67, 
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not only did the submission to arbitration subsist at the date of 
the suit, Sut an award had actually been filed. The Court of first 
instance (Subordinate Judge of Moradabad) dismissed the suit as 
being barred by the operation of section 21 of the Specific Relief 
Act 1877, and this decree was on appeal upheld by the Distiict 
Judge. The plaintiff thereupon appealed to the High Court. 

The Hon’ble Pandit Sundar Lai and Moti Lai NehrUf for 
the appellant. 

Babu Jogindro Nath Ghaudhri, Mr. 0. W. DiUon, Dr. 
Satish Ghandra Banerji and the Hon’ble Pandit Madan 
Mohan Malaviya, for the respondents. 

Banekji and Richakds, JJ. — The suit of the plaintiff 
appellant has been dismia.sod by the Courts below on the ground 
that section 21 of tho Specific Relief Act is a bar to it. It appears 
that the plaintiff and tlic first defendant executed an agreement 
of reference to arbitration on tho 22nd of March 1904. The 
plaintiff states in his plaint tliat he invoked tho submission to 
arbitration on the ground that tho arbitrator was colluding with 
the defendant, and that he was therefore entitled to maintain tho 
present suit. Tho defendant, on the other hand, assorted that 
not only did the submission to arbitration .subsist at tho date of 
the suit but an award had boon made lieforo tho suit was filed. Tho 
Courts below have not considered w’hothor the 'idaintiff revoked 
the reference to arbitration. It wa.s hold by this Court in Tahal 
V. Biaheshar (1) that tho contract, tho existence of tvhioh would 
bar a suit under section 21 of the Specific Roliof Act, must bean 
operative contract at the date of the .suit. In tho present case the 
plaintiff alleged, as stated above, that tho sulnnission had been 
revoked. It has been held by their Lordships of tho Privy Council 
in Pestonjee Nussv/rwanjee v. Manockjee & Go. *(2), that no 
■party to an agreement of reference “ can revoke the submission 
to arbitration, unless for good cause, and that a mere arbitrary 
revocation of tho authority is not permitted.” The cause for 
revocation alleged in this case is that tho arbitrator was in fraudu- 
lentcollusion with the defendant No. 1. If this statement is true, 
there, might be good cause for revoking tho submission. Again, 
if an award has been made, the submission no longer exwts, and 
(1) (1885) I. L. E., 8 All., 67. («) (1808) 12 Moo, 1 A., 112. 
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it would be necessary to determine whether the award is a valid 
award and would bind the parties. If the award is valid^ the 
plaintiflP is not entitled to maintain the suit. We must therefore 
have findings on tho following issues^ which we refer to the Court 
below under section 566 of the Code of Civil Procedure: — 

(]) Was the submission to arbitration, revoked by the 
plaintiff ? If so, when ? 

(2) Was tho arbitrator guilty of collusion with the defendant 

No. 1 and dishonesty ? 

(3) Was an award made by tlie arbitrator, and, if so, when ? 

(4) Is the award legally valid and binding on the plain- 

tiflr? 

The Court will take such evidence relevant to the above issues 
as may be tendered by the parties. On receipt of the findings ten 
days will be allowed for objections. 

Cause remanded. 


Before Sir John Stanley, Knight, Chief J%(>st%ce, and Mr, Justice 
Sir (Jeorge Knox, 

DIP SIXGH AND ooPHEBS (Dbeenbants) <0. BAM CHARAX (Plaintiee).'** 
Act (Bocal J Bo. IX of 1901 f Agra Tenancy Act sections 164 (2) and 166— 
Xtamhardar and oo^sharer — Biahility of successor in office for ua.coUeoted 
profits. 

Meld that tho successor in title of a deceased lambardar is not liable to 
account for profits which his predecessor may have failed to collect or which 
he permitted to remain uncollected owing to negligence or misconduct. 

This was a suit for profits brought against the defendants as 
lambardars. The claim was in respect of the years 1307, 1308 
and 1309 Pasli ; but the defendants had been lambardars for a 
portion only of that period, previous to which one Dhanuk Singh 
had been lambardar. The Court of first instance (Assistant Col- 
lector of Farrnkhabad), upon an issue framed by it whether the 
defendants wore liable to pay profits on the basis of the jama- 
bandi or of aoi\ial collections for the period of their own incum- 
bency as well as that of their predeoessoi Dhanuk Singh, found 
that the defendants were liable to pay profits for the period of the 

• Second Appeal Xo. 1234 of 1904, from a deciee of H. W. Lyle, Esq., 
District Judge of Farrukbabad, dated the 6th of June 1904, confirming a 
decree of Kunwar Mahindra Singh» Assistant Collector of Parrukhabad, dated 
tli^ 28rd of February 1904, 
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incumbeiicy of Dhanuk Singh as lanibardar, and not merely 
actual collections but such as might have been collected owing to 
the negligence or misconduct of Dhanuk Singh. The Court 
found that there had been negligence and misconduct on the part 
of Dhanuk Singh in the collection of rents and upon this basij 
fixed the amount for which a decree was given against the defen- 
dants. On appeal by the defendants the decree of the Assistant 
Collector was affirmed by the District Judge. The defendants 
appealed to the High Cotirt. 

Munshi Gokul Prasad (for whom Babu Sital Prasad Ghosh), 
for the appellants. 

Babu Jogindro Nath Ohaudhri, for the resjyondent. 

Stanley, C. J., and Kntox, J. — This ajipoal arises out of a 
suit for profits brought against a lambardar. The profits claimed 
are for the years 1307, 1308 and 1309 Fasli. Dhanuk Singh was 
the lambardar for the years 1307 and 1308 and also part of 1309 
Fasli. He died in the year 1309 and was succeeded by the 
defendants in the present litigation. The Court of first instonco 
settled, amongst other issues, the following issue : — “ Whether the 
defendants are liable to pay pmfits on the ha.sis of jamahandi or 
of actual collections for tho period of their own incumbency as 
well as of their predecessor Dhanuk Singh.” Upon this i'-sue he 
found that under section 164 of the North-Westefa i 'rovinc^s Ten- 
ancy Act tho defendants were liable to pay profits, not merely in 
respect of tho collections in tho time of Dhanuk Singh on tho 
basis of the actual collections, but in ros^ieot of sums which 
remained uncollected owing to the negligence or misconduct of 
Dhanuk Singh. He found that there was negligence and mis- 
conduct in the collection of rents by Dhanuk Singh and on this 
basis fixed the amount for which tho defendants were responsible. 
On appeal the learned District Judge accepted the view of the 
law propounded by the Court of first instance and dismissed the 
defendant’s appeal. *' 

We are of opinion that that view is erroneous. Section 164 
enables a co-sharer to sue a lambardar for his share of tho profits 
of the mahal, and sub-section (2^ enables the Court in any such 
suit to award to the plaintiff not only a share of the profits 
actually collected hut also of such sums as the plaintiff may 
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prove to have remained uncollected owing to the negligence 
or misconduct of the defendant. It is to be noticed that 
the negligence or misconduct here referred to is the negligence or 
misconduct of the defendant, not of the lambardar. In section 
166 the word ^Hambardar is defined as including ^^heirs^ legal 
representatives^ etc., of the lambardar and the Courts below 
have put the interpretation upon the word ‘defendant as used 
in section 164 as meaning the lambardar who is the defendant in 
the suit, or the lambardar of whom he is the representative. At 
first sight it might appear that the heir or representative of the 
lambardar would be so liable in respect of the negligence or 
misconduct of his predecessor in title^ but if this had been the 
intention of the Legislature, we should expect to find in sub-section 
(2) instead of the word defendant the word lambardar.^^ 
That word does not occur in sub-section (2) of section 164. We 
are therefore of opinion that the succevssor in title of a deceased 
lambardar is not liable to account for profits which his prede- 
cessor may have failed to collect or which he permitted to remain 
uncollected owing to negligence or mis3<mduct. 

This being so, as the learned District Judge has decided the 
case upon this preliminary point, and we are unable to agree in 
the view which he has taken, we allow the appeal, set aside the 
decree of the Court below, and undor the provisions of section 
662 of the Code of Civil Procedure, remit the appeal to that 
Court witit directions that it be reinstated in the file of 
pending appeals in its original number and be disposed of on 
the merits. The defendants appellants will have the costs of this 
appeal. All other costs will abide the event. 

Ajp'peal decreed and cause remanded. 
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JSefot*& 3/[t» Justice 3if* Justice ^ichwdtS, 

JAGAN NATH PRASAD (Pi.AiNa?irF) TORI AW ahotheb 
(Defeistdakts).* 

Civil Procedure Code, section 45 — Act ( Local J Pfo^ II ojf 1901 fAgra Tenancy 
Act J, sections 193 and 57’-‘Joint suit for arrears of rent of several 
h Mings, 

Meld that the provisions of sectionI46 of tlxe Code of Civil Procedure do 
not apply to a suit for arrears of rent under the Agra Tenancy Act, 1901, so 
as to admit of a joint suit being brought in respect of arrears of rent due in 
respect of several holdings. On the contrary, the Act contemplates that one 
suit should be brought in respect of each separate holding. 

The plaintiff in this case came into court claiming a snm of 
JEls. 649-14-0 as arrears of rent for the year 1310 Fasli in respect of 
186 bighas 11 biswas. This, in the statement whiclr he made in 
the Court of first instance, he represented to be a single holding 
under one lease. The Court, however, found that this was not 
so, but that tho area in question consisted of various holdings which 
had oome into tho defendants’ possession at different time-s upon 
separate engagements for payment of rent. Upon this finding 
the Court of first instance (Assistant Collector) disinis-od the 
suit, Folding that a single suit could not be brought for arrears 
due in respect of separate holdings. This decree was in appeal 
affirmed by the District Judge. The plaintiff thoreiqron appealed 
to the High Court. 

Babu Du/rga Charan Banerji, for the appellant. 

The respondents were not represented. 

Baneeji and Riohaeds, JJ. — ^This api>oal arises 6ut of a suit 
for arrears of rent which has been dismissed by tho Courts below. 
In his plaint the plaintiff claimed Rs. 649-14-0 as arrears of rent 
in respect of 186 highas, 11 hiswas, for tho year 1310 Fasli. In 
the statement he made in the Court of first instance he alleged 
that the defendants held the whole of the land under a single lease. 
This allegation has been found to be untrue, and it has been 
found that the land in question consists of various holdings which 
have come into the defendants’ pssession at differeat times upon 
separate engagements for payment of rent. The Court of first 
instance upon this finding dismissed the suit on the ground that a 

• Second Appeal No 85 of 1906 from a decree of J. H. Campbell, Esq., 
District Judge of Aligarh, dated the 18th of October 1904, confirming a deoruo 
of Pandit Earn Prasad, Assistant Collector, Ist class, of Aligarh, dated tfiio 4th 
Of Augnst 1904. . » .• 
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single suit cannot be brought for arrears due in respect of separate 
holdings. This decree having been affirmed by the lower 
appellate Court, the present appeal has been preferred. The first 
contention urged before us is that, having regard to the provisions 
of section 46 of the Code of Civil Procedure, a single suit was 
maintainable. We are unable to agree with the contention that 
that section is applicable to a suit like the present. Section 193 of 
the Tenancy Act provides that the provisions of the Code of Civil 
Procedure shall apply to the procedure in all suits and other pro- 
ceedings under the Act ^^so far as they are not inconsistent there- 
with.” We think it would be inconsistent with the provisions 
of the Tenancy Act to hold that section 45 of the Code of Civil 
Procedure would apply, and that a single suit can be brought for 
arrears of rent in respect of a number of separate holdings. Under 
section 57 of the Tenancy Act a tenant is liable to ejectment 
from his holding if a decree for arrears of rent in respect of that 
holding remains unsatisfied. If a joint suit for the rent of sepa- 
rate holdings were allowed to be brought, it would be difficult to 
give effect to the provisions of section 67. The whole tenour of 
the Tenancy Act shows that a separate suit should be brought for 
arrears of rent in respect of each holding. As observed by the 
Court of first instance, the object of the plaintiff in bringing a 
single suit appears to be that he might get a single decree and 
under that decree eject the defendants from their occupancy as 
well as non-occupancy holdings. This certainly is not what 
the law contemplates; but that would be the result if a single 
suit were to be brought for arrears of rent due in respect of 
separate holdings. We think the conclusion at which the Courts 
below have arrived is right. 

It is next urged that the plaintiff should have been given the 
option of withdrawing a portion of his claim. This he did not 
ask for in the Courts below. On the contrary he appealed to 
the lower appellate Court on the ground that the defendants held 
under a single lease. Under these circumstances the Courts 
below were justified in dismissing the suit. We dismiss the 
appeal, but without costs, as the respondents are not represented. 

Appeal diamimed^ 
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Be fore Sir John Stanley, Knight, Chief Jnstice, and Mr. Juetice 
^ Sir G-eorge Knox, 

CHATTRAY (PiiATHTi:FP). v. l^’AWALA at^i> ai^'OThbr (I)e:feki>a:s*ts).*** 
LamUrdar and cQ- 9 lharer---Powers oflamhardar to deal with co^^aroemrg 
Imids — Lease for seven gears. 

In the absence of a custom to the contrary a lambardar has no power with- 
out the consent of the co-sharers to grunt a lease of co- parcenary hnd beyond 
such term as the circumstmces of the particuUr'yeir or season may rci^uirQ, 
Jagannath v. LCardgal ( 1) and Bansidhar v, Mjg Singh (2) followed. 

The facts of this ca<e are as follows. One Bishaoibliar ISTath 

* 

as lambardar of certain land belonging to Musaminat Sundari 
granted a lease of the land with other land for seven years to the 
plaintiff, Chattray. Meanwhile Musaminat Sundari sold her 
share to Nawala and Ballahh, who appear to have dispossessed 
Chattray and taken possession of the land purchased by them. 
Chattray accordingly sued for rooovory of [)o.ssc-don and for 
Rs. 100 as damages. The Court of first instance (Muusif of 
Muttra) gave the plaintiff a decree for ][>o«8ession and for Ra. 30 
damages. On appeal, however, this deoreo was set aside by the 
lower appellate Court (Subordinate Judge of Agra) winch hold that 
the lambardar had no authority to grant a lease for seven years. 
The plai utiff appealed to the High Court. 

Babu Dv/rga Charan Bamrji, for the appellant. 

Babu Mohan Lai Sandal, for the respondents. 

Stanley, C.J., and Kno.k, J. — It has been distinctly niled 
in this Court in two caso.s at least that a lambardar hag no general 
power to grant a lease of co-paroenary land beyond such term as 
the circumstances of the particular year or season may require, in 
the absence of a custom to the contrary. In the case of Jagannath 
V. Hardyal (1) Edge, C. J., and Blair, J., in the course of their 
judgment observed ‘‘So far as wo are aware, a lambardar has 
no general power to grant any lease of co-})arocnary land beyond 
such as the circumstances of the particular year or particular 
season may require. In order to have tho co-pm cenury land 
cultivated, to obtain the benefit therefrom of tho oo-parcenary 
body, it is reasonable that the lambardar should have power, 

• Second Apputtl No. 984, of 1904, from a decree of Babu U'7jnath Braead, 
Subordinate Judge of Agra, dated tlui lath of August 1901 revorsing a dooroa 
of MunsM Mibaraj Smgb Matiiur, Munsif of Muttra, dated the 8th of Decem- 
ber 1908. 

(1) Weekly Notes, 1897. p. 207, (2) (1897) I. L. It., 20 ill., 438. 
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unless it is expressly withheld from him, to make a .temporary 
letting of the co-parcenary land/^ In that case, no doubt, the 
lease was a lease in perpetuity, but the principle laid down applies 
to all leases made by lambardars. The same view was expressed 
by Burkitt, J., in the case of Bansidhar v. Dip Singh (1). The 
powers of a lambardar were shadowed forth in the third para- 
graph of clause 10 of Regulation No. VII of 1882. At the end 
of that paragraph, referring to the appointment of Sadder 
Malguzars, as lambardars were formerly termed, power is given 
to the Collector either to make a joint settlement with the parties 
collectively (that is, with the co-parcenary body) or a majority 
of them, or with an agent appointed by them or a majority of 
them or to select one or more of them to undertake the management 
of the mehanl as Sadder Malguzars, due advertence being 
had to the wishes of all the co-parceners, and to the past 
custom of the village or villages comprised in the mehaul.^^ 
The lambardar, from this it would appear, is to manage 
the co-parcenary property, and, in doing so to pay due regard 
to the wishes of all the co-parceners, as well as to the past custom 
of the village. It is only reasonable that such a manager should 
have power to make temporary lettings, but the duties imposed 
upon him do not seem to admit of bis executing in favour of a 
lessee without tlfe consent of the co-parcenary body a lease for a 
long term of years. No custom has been established in the present 
case in regard to the letting of the joint property, nor is there 
anything to show that the exigencies of the season or time when 
the impeached lease was granted required that the grant should be 
made for so loug a term as seven years. We, therefore, uphold the 
decision of the Court below and dismiss the appeal with costs. 

Appeal dismissed • 

(1) (X897) L L. R., 20 AIL, 438. 


1906 


Chattbax 

Nawaia. 



22 


1906 
July 11 , 


TfiE INDIAN LAW BBPOETS, [VOL. XXIX. 

^ Before Mr, Justice Bmerji* 

GOp/kATH (Dependant) t). MtJNNO and othees (Pdaintipds).’*' 
JEasemenis-^MigM to umhstriictcd view of shop. 

Meld that no action will lie for the removal of erections in front of a 
shop merely on the ground that such erections obstruct the view which passers 
by formerly had of the shop. Smith v. Owen (1) and Mutt v. Imperial &as 
Company (2) followed. 

The plaintiffs in this case were the owners of certain shops 
for the sale of grain, facing the north. The defendant owned 
certain shops close by facing the west. In front of the shops of 
both parties was an open space, and to the north of this a public 
road. The defendant put up in front of his shops a shed inclosed 
with sirki screens. The plaintiffs sued for the removal of this 
shed upon the ground that it obstructed the view of his shops 
from the public road and thereby diminished their value. The 
Court of first instance (City Munsif of Bareilly) decreed the 
plain tifi\s claim for removal of the shed and screens erected by 
the defendant. On appeal the* decision of the Munsif was 
substantially upheld, though the decree was to some extent 
modified by the Subordinate Judge. The defendant appealed to 
the High Court. 

Munshi Gulzari Lai, for the appellant. 

Dr. Sdtish Chandra Banerji (for whom Babu Balaram 
Chandra Mnherji), for the respondents. c 

Baneb ji, J. — ^The suit which has given rise to this appeal 
and the connected appeal No, 1011 of 1904 was brought by the 
plaintiffs respondents for the removal of a shed and sirki screens 
put up by the defendant appellant in front of his shops* The 
ground of the claim is that the shed and the screens obstruct the 
view of the plaintiflV shops from the neighbouring road. The 
plaintiffs own certain shops for the sale of grain facing the north. 
Close by are the shops of the defendant faeing the i^est. In 
fiont of the shops of both parties was an open space, to the north 
of wliich lies a pubTc road. The defendant has pnt up tlie shed 
in que^tion in front of his shops and has enclo’-ed it with sirki 
screens. The only ground of the respondents^ claim is, as I have 

w — — — 

* Second Appeal No, 1010 of 1904 from a decree of B ibu Brag Das, Subor- 
dinate Judge of Bareilly, dated tbe 2nd of July 1904, modifyinga decree of 
Babu Banke Bihar i Lai, Munsif of Bareilly, dated the 24th of September 190S. 

(1) (1866) 86 L. J., Ch., 817. (2) (1806) L. B., 2 Cfh., 168| 
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said above; that these construetions obstruct the view of their 
shops from the road. The Court below has decreed the claim. 
It is contended in this appeal that a suit like this is not main- 
tainable. In my judgment the contention is well founded. It 
is now settled law that no action will lie for the obstruction of 
the prOvSpect of a house. There is no question in "this case of 
obstruction to or diminution of light and air. The only right 
claimed is that the plaintiffs are entitled to undisturbed prospect of 
their shop from the road. In STnith v. Owen (1) it was held that 
the Court will not restrain the erection of buildings which mere- 
ly prevent goods displayed in a shop from being seen from 
places whence they would previously have been seen. In Butt v. 
Imperial Oas Company (2); it was held that the erection of a 
building will not be restrained because it injures the plaintiff* by 
obstructing the view of his place of business. The law on the 
subject is clearly stated in Goddard on Easements, sixth edition, 
pages 116 to 118. The principle laid down in the English cases 
referred to above equally applies to cases arising in this country. 
It is admitted that access to the plaintiffs^ shops has not been 
obstructed. All that is complained of is the interruption to the 
view of the shops from the neighbouring road. This would not 
entitle the plaintiffs to have the constructions removed. ^ It is 
said that by reastn of these constructions the letting value of the 
plaintiffs' shops has been diminished. If that is so, the plaintiffs 
may have a* remedy in damages. But as no damages were claimed 
in this case, that question need not be considered and determined. 
As the ground upon which the plaintiffs ask for a decree for 
removal of the sLe J and screens is untenable, the suit must fail. 
I accordingly allow the appeal, set aside the decrees of the Courts 
below, and dismiss the plaintiffs' suit with costs in all Courts. 

Appeal decreed, 

(l) (1806) 35 L. J., Ch., 317. (2) .(1866) L. R., 2 Cli., 168, 
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Before Mr, Justice Banerji and Mr, Justice Aikman, 

" EMPEKOK t?. BUDHAN.**^ 

Criminal Brocedure CodCi section 339 — Pardon— Bar don yranfed after accused 
has had an opportunity of cross-examining the witnesses for ike prosecu- 
tion — Withdrawal of pardon and subsequent commitment. • 

Where a pardon was tendered by a Magistrate to an accused person after he 
had had an opportunity as an accused person of cross-examining the witnesses 
for the prosecution, and on its appearing that he had not made a full and 
true disclosure of the facts of the case such pardon was withdrawn and he was 
committed along with his co-accused to the Court of Session. Meld that the 
commitment was not open to objection. Queen-Bmpress v, BriJ Warain Mm 
(1) followed. 

In this case the Joint Magistrate of Meerut inquiring into a 
charge of murder against two persons — Ram Karan and Bud h an, 
after all the evidence for the piosccution was recorded, tendered a 
pardon to Budhan on condition of his making a full and true 
disclosure of the aacts of the cti-'o. Budhan accepted tho pardon, 
but immediately afterwards stated that ho know nothing about 
the case. Thereupon the Magistrate withdrew tho pardon and 
committed Budhan to the Court of Session along with Lis oo-necus- 
ed Ram Karan, The Sessions Judge referred the case to tho High 
Court, being of opinion, with reference to the cases of Q^l,6en- 
Empresa v. Sudra (2), Queen-Empress v. Rama Tevnn (3) and 
Queen v. Petumber Dhoobee (4) that the commitment was illegal. 

The Officiating Government Advocate (Mr. W. Wallach), in 
support of the order. 

Banerji and Aikman, JJ. — After examining thuTOcord and 
perusing the referring order of the learned Sessions Judge, wo 
find no ground for quashing the commitment. The learned 
Sessions Judge has overlooked the fact that the rilling of this 
Court in Queen-Empress v. Sudra (2), on which he relies, was 
expressly dissented from in the case of Queen-Empress v. Brij 
Narai/n Man (1), In the particular case under consideration, 
Budhan was an accused person from the very first. All tho 
evidence for the prosecution was taken in his presence and he 
had an opportunity of cross-examining the witnesses. "When that 
evidenc e bad b een recorded, the M a gistrate, fo r the reasons set 
• Orlmiual ReXorcnce No. B22 of 1900, 

(1) (1898) 1. li. E., 20 All., 629. (8) (1892) I. L. E., 16 Mad., 852. 

(2) (1891) L h. B., li All., 886. (4) (1870) 14 W. E., Cr. E, 10. 
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forth in his order of the 10th of April 1906, deemed it necessary 
to offer a pardon to Budhan on condition of his mating a full 
and true disclosure of the whole of the circumstances within his 
knowledge relative to the offence under inquiry. Budhan accept- 
ed that pardon, but immediately afterwards refused to make a 
statement, saying that he knew nothing. The Magistrate accord- 
ingly revoked the pardon and proceeded with th e inquiry ; with 
the result that the accused, including Budhan, were committed to 
the Court of Session. In our opinion there was no illegality in 
the Magistrate's procedure. The learned Judge will go on with 
the trial. 


APPELLATE CEIMINAL. 


before Sir John Stanley, Knight, Chief Jnshce* 

EMPEROR AMRIT LAX « 

Act Ko, XLV of 1860 (Indian lenal Code), sections 62, 406— CWmwaj! 
'breach of trusi>^ Sentence* 

Meld that the special sentence provided for by section 62 of the Indian 
Penal Code if a sentence which should only bo inflicted in rare cases — those in 
which crimes of an atrocious nature are exposed or in which offences have been 
committed under aggravated circumstances. Queen v. Mahomed ATehir (1) 
followed. 

The facts of this case sufficiently appear from the judgment of 
the Court.. 

Mr. M. L* Agarwala, for the appellant. 

The Government Pleader (Maulvi Qhulam Mujtaba)^ for 
the Crown. 

Stanley, C.J. — The learned counsel for the applicant has 
only addressed me on the subject of sentence. The appellant was 
found guilty of the oflPence of embezzlement and sentenced bo a 
term of eight years^ rigorous imprisonment and a fine of Rs. 2,600, 
or in defaul| two years^ further rigorous imprisonment. It was 
also adjudged that the rents and profits of his property during the 
period of his imprisonment should be forfeited to Government, 
subject to iiuch provision for his family and dependents as the 

• Criminal Appeal No. 616 of 1906, 

(1) (1869) 12 W. R., Cr. R., 17, 
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Government may think fit to allow. The offence of which the 
accused has been found guilty is no doubt a most serious one. 
Whilst in Government employment as a clerk in connection 
with the Botanical Gardens at Saharanpur he was guilty of 
embezzlement and found to have appropriated sums amounting to 
Rs. 664 in the year 1905. The learned Sessions Judge was no 
doubt rigtt in considering that systematic embezzlement of the 
kind by persons in Government service must be regarded as a 
very serious offence and that exemplary punishment was neces- 
sary. It appears to me, however, that the punishment inflicted 
in this case is out of all proportion to the gravity of the offence. 
In the first place I may. say that the forfeiture of the rents and 
profits of the appellant which is permitted by section 62 of the 
Indian Penal Code is a punishment which should only be impos- 
ed in rare eases — those cases in which crimes of an atrocious 
nature are exposed or in which oflfences have been committed 
under aggravated circumstances. This case of embezzlement 
does not appear to me to be a case which was contemplated when 
section 62 was formulated. I find that this was the view taken 
by Jackson and Markby, JJ., in the case of Queen y. Mahomed 
Alchir (1). The imposition of a fine of Es. 2,600 is also a heavy 
puuishment, taken in conjunction with the term of eight years’ 
rigorous imprisonmont, which has also been imposed. Whilst 
upholding, therefore, the conviction, I set aside the sentence and 
in lieu thereof I direct that the appellant do suffer rigorous 
impriaonmeut for a term of five years and do pay a fine of 
Es. 1,000, or in default a further period of two years’ rigorous 
imprisonmont. As regards the order paased under section 62, 
that mu-t necessarily fall, inasmuch as the appellant has not been 
sentenced to a term of imprisonment of seven years and upwards. 
It is therefore set aside. The imprisonment will date from the 
20th of April 1906. 


(1) (1869) 18 w. B., Cr., B., 17. 
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APPELLATE CIVIL. 


Before Mr^ Justice Sir G-eorge Knox and Mr, Justice Aikman^ 

BAM DAS (Defendant) v, BADEI NAEAIN and others (PLAiNTrFrs).<* 
Cidl Procedure Code^ section 639 — AppUcahility of section — Suit brought by 
the whole body of persons authorized to administer the trust. 

Sold that section 639 of the Code of Civil Procedure does not apply to 
a case where the suit is instituted by the whole body of persons who are 
legally authorized to administer the trust to which it relates, 'Bai Budree 
Das MnJeim Bahadur v. Chuni Lai Johurry (1) followed. 

The facts of this ease are as follows : — 

By his will dated the 20th of February 1896 one Bishesliar 
Prasad, amongst other dispositions of his property set apart 14 
annas 14gandas in maujza Halka and half of a grove in Brij raj 
Katra for the establishment of a patshala in the grove in question, 
the appointment of a teacher and the maintenance of poor pupils. 
In order to give effect to this endowment the testator appointed 
his son-in-law Earn Das as manager of the trust property, and five 
persons by name as supervisors. The survivors of these five were 
authorized in the case of the death or retirement from the duties 
of the trust of any of the five to appoint others in their places. 
The will also provided that the supervisors (or trustees) should 
have power in case of mismanagement or bieach of trust by 
Earn Das to remove him and appoint another manager in his 
place. 

The pr&ent suit was brought by three of the original super- 
visors and two subsequently co-opted supervisors, i.e., by the 
whole body of persons entitled to administer ^the trust, for the 
removal of Earn Das from the post of manager, the delivery of 
papers relating to the trust property and the rendering of accounts. 
The Court of first instance (Subordinate Judge of Mirijapur) 
dismissed the suit, holding that it was barred by the provisions 
of section 639 of the Code of Civil Procedure. On appeal the 
District Judfe reversed the decision of the first Court and 
remanded the case under section 662 of the Code. From this 
order the defendant (Earn Das) appealed to the High Court. 

• yirstlAppeal No. 83 of 1906 from an oider of ,Syed Mohaa'iuad Ali,|Dis« 
triot Judge of Mirzaptir, dated tbe lat of February^lSoO. 

. (1) (1906) 10 0. W. N., 581, 
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Dr. Sciffish Ghand/ra Banerji, for the appellant. 

Dr. Tej Bahadur Sapru, for the respondents. 

Knox and Aikman, JJ.— This first appeal arises out of a 
suit inf-tituted by the whole body of overseers appointed under 
the will of one Bisheshar Pra-ad and entrusted with the supervision 
of an endow^ment. They set forth in the plaint that under the 
terms of the will they removed the appellant from his position as 
manager of the trust property, and that notwithstanding his having 
received notice of removal he refused to vacate, to give up the 
papers relating to the property and to render accounts, The Court 
of first instance, holding that the plaintiffs could not sue until 
they had first obtained the consent in writing of the officer 
authorizedunder section 639 of the Code of Civil Procedure, dis- 
missed the suit. The lower appellate Court on appeal reversed the 
decree of the Court of first instance and remanded the case under 
section 662 of the Code. From tliat order of remand the present 
appeal has been filed, and it is contended that the decision of the 
Court of first instance was right and that the suit was not maintain- 
able without the consent referred to above. We have heard the 
learned vakil who appears in support of the appeal. In our 
opinion the view taken by the Court below was the right view. 
As pointed out by Woodroffb, ,T., in Bai Budree Das MuMm 
Bahadu/r v. Ohuni Lai Johurry (1), section 639 “ does not take 
away or affect existing substantive rights unless it says so. 
Secondly the section does not say so. To 8upport*the contrary 
contention it would have to be read as if the words ‘ but no other 
person or persons ’ were inserted between the words ‘Advocate 
General’ and ' may institute,’ that is, that no person but the Advo- 
cate General, or a public officer, or two or more persons with their 
consent can sue in the case of an alleged breach of trust or where 
directions for administration are necessary for the relief mentioned 
in the section.” In this case the suit has been instituted by the 
whole body of persons authorized by the wiiPto take action. 
It is not a suit merely by two or more persons having interest 
in the trust. The appeal fails and is dismissed wifh costs. 

Appeal dismissed, 

(1) (1906) -10 C,W.N.,681, 
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liOBIIAN BKflAM (PtiAiNiiFV) Awntm < 
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0/ dai^ &f V — T* s 
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Aci ), $miim 7 — rpqmrM d^ip n/Mri^. 

AIlEoui^li in Ifttl* it ii flifliciili iiiH*li % fwrt m III#* #f Wflli 

af te# a lapie of »fc»j amt It w^niltl fio tr» m|«ifii itirliA 

class of ovidonco li woiild Iwjiwllf in a Hftiilki In KiifUiid*, tli# 

evidence musi yt4 ki sudi m lo carry son in ilio wifi4 

In tlik ease on tlse proof of tiso lUf# of t!in pPih*Mi*# Inffli <fo|nW 
the qnest-ion of wliotlior nt lint tl4« pnli %m liansglif ^dliin lliyf*r» yMfi #f 
her attaining niajorr\» mi‘ 4 It mm In Id tliaf tlio rv*;slfi#»« mm ifi^iifirknl In 
prove the true date of littr liirli^ and tlial fln^rolfw lln^inilwan ly 

limitation. 

Aw’EAL froiii a dwmj i ;- udi • . J5>0t>) »>? ih« Canrt 

of the Judicial Couuiu^Hfon'tiv of Oudh whudi r« v<Jr#t*«! a liocroa 
(18th October 1808) of the Su)«mlitm!*' Jtuls^oof f.u'd.i.on Ijy 
which thtyfirHt roHpoutU'»t’» suit* was dismtsst’ii. 

The suit was brought on 2iah August I.Hlhi by the first 
ent, one of the (laughters of ^fir Wajitl Ali, to retntver her sltare 
in bar father’s estate. The only ijuediun on the appeal was 
whether thosuit was barred by lindtatioii under \'’t W of 1877; 
and the decision *of' Ib.nt <p.* deieutled on (!•* finding wliwther 
or not the suit wa-s instituted wifctuu three yvam td' the piaistiiTa 
attaining majority. 

On this point tho Omrts in India dlll'e’* *1. tho Subordinato 
Judgo finding on the ovidenen that tlte plaintiff was born at th© 
end of the year 1871, an I therefore attained hei iiiajdi ity (21 
years) at the end of 181)2, more than threo years lu finr ^ni(. I In 
therefore dismissed lh(» suit. 

On appeal tho Court of llto Judicial ('oniinis'Inntns (Mr. Eoes 
Scott, Judicial 0*>inmis“ioii<'i,und Mr. (J. T. SoANKti*’, additional 
Judicial OoTmni-fioiu.r) held tho balatnso of the evidenoo was 
in favour of the idainiifi nml that it was proved thiil. slio was born 
on 22nd Bccomber 1872, and theioi’ore attainwl majority in J81M, 
or within three years <»f tho ite-titution of iior suit). 

f~l,<iul MAeNAiiiiTi v, norU ATKiKaow, Hii* ABxneB VViiiBoa 
and Sir AsibId 
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The decree of the Court was consequently in favour of the 
plaintiff. 

On this appeal 

De&rioyther, for the appellants. 

0. W. Araihoon, for the respondent No. 1 . 

1906, iVowmher Is#.— The judgment of their Lordships was 
delivered by SiB Aethttb Wiieon : — 

Tiiis appeal raises a single question of fact, upon which the 
Courts in India have differed. The suit was brought on the 29th 
August 1896, and tho object of the suit was to recover the share to 
which the plaintiff (the first respondent) claimed to be entitled in 
the estate of her father Barogha Mir Wajid Ali,a Muhammadan 
of the Shiah sect. Her title was disputed upon many grounds not 
now in question. Tho only controversy loft is as to whether the 
suit was barred by limitation. It was undoubtedly barred unless 
the plaintiff is entitled to the extension of time allowed by 
section 7 of the Indian Limitation Act 1877. The plaintiff during 
her minority was under tho guardianship of her mother, whereby 
the period of minority was extended to 21 years ; and the section 
just referred to gave her throe years from the date at which she 
attained her full age, within which to bring her suit. The 
question therefore is whether she has* shown by sufficiently 
trustworthy evidence that she came of age wifhin throe years 
before commencing her suit. And that is the question^ on which 
the Courts in India differed. 

There are a few facts, and some dates, about which there is no 
doubt. The plaintiff's mother Moghal Ian lived for some years 
under mutah marriage with Barogha, but on the 11th Sojdember 
1874 he married her by nikah. Before the latter date she bore 
him a number of children, of whom some are said to have died in 
infancy, whilst three, a son and two daughters, survived, tho 
plaintiff being the youngest of the three. Barogha died on the 
14th Beoember 1876. 

On the 2l8t of June 1871 Barogha executed a codicil to his 
will, by which he showed that he liad already mado provision 
in the will for the son of Moghal Jan, Amir Hasan by name, 
and now made provision for Munni Bogam, the older of the 
two daughters ; and the will is framed in terms whioh have 
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been rightly held to show that at that time the plaintiff was 
not yet born. 

On the 29th May 1875 Darogha made another will/in which 
he made provision for the plaintiff, as well as for her brother and 
sister. Thus it is clear that the birth of the plaintiff took place 
between the 21st June 1871 and the 29th May 1875. But, un- 
fortunately, that is almost the only thing that is clear. The 
plaintiff^s case, as stated in paragraph 7 of her plaint, was that 
she attained her age of 21 years on the 1st January 1894, which 
would make the date of her birth to be the 1st January 1873, and 
that is the date of birth sworn to by all her witnesses. 

Her witnesses were three in number, her mother Moghal Jan, 
her brother of the whole blood Amir Hasan, and her half-brother 
Tasadduk Hasan, a son of Moghal Jan by a previous husband. 
The mother said that the plaintiff was in her 26th year at the 
date when she gave her evidence. She said that the plaintiff was 
born on the first of the month Zikad; she added: — On the 1st 
Zikad of every year I tie a knot in a thread to celebrate her 
birthday ... I have already tied 25 knots in that thiead,^' 

In cross-examination, she said that at the date of the nikah the 
plaintiff was in her second year, but almost immediately after- 
wards she said that at that date the plaintiff was in the fourth 
year, a month less, it may be ; three knots had already been tied.'^ 
The examination of this witness was taken before a Commissioner, 
and it appears that an interval of several hours occurred 
before her re-examination, and then she sought to explain the 
contradiction in her previous evidence by saying: — ^^When my 
nikah took place she was in her second year and she was about 
four at the time of Darogha Wajid AlPs death.^^ Amir Hasan 
declared that at the time he was speaking the plaintiff was aged 
25 years and 5 months. He followed his mother in saying that the 
last knot tied on the plaintiff^s thread was the 25th, and in saying 
that the plaintiff was about four years old at the death of their 
father. He further confirmed his mother in saying that a thread 
with knots was kept to show his own age, similar to that of his 
sister. Tasadduk repeated the story about the practice of tying 
knots, and also said the plaintiff was about two years^ old at the 
time of themikah. That is the whole of the plaiutiff^s evidence. 
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TJieir Lordships fully recognise that in India it is difficult 
to prove suth facts as the date of birth, after a lapse of many 
years, and that it would be unreasonable to require such a class of 
evidence as would justly be demanded in this country. But the 
evidence must be such as to carry reasonable conviction to the 
mind. The evidence for the plaintiff is not only extremely 
scanty in amount but extremely unsatisfactory in character. 
MoghalJan directly contradicted herself as to the age of the 
plaintiff at the date of the nikah. The story about the knots on 
the thread, indicating the plaintiff’s age, broke down, because 
both mother and son said the knots tied were 26 in number, 
whereas if the birth took place at tho time alleged, they ought to 
have been 26. A like story was told about the knots on Amir 
Hasan’s thread indicating his present age. That story is entirely 
inconsistent with the statement of his age in his petition for 
cancellation of the certificate of guardianship, dated tho 1st and 
2nd November 1887, 

The case on the other side was, that tho plaintiff was born in 
the latter end of 1871. , In support of that case there were 
also throe witnesses called, of whom it is enough to say that their 
evidence is as unsatisfactory as that of the plaintiff’s witne.sses. 

The Subordinate Judge who tried the ease came to tho con- 
clusion that the plaintiff had failed to prove boj story as to the 
date of her birth. Ho further thought that it was shown that 
the birth took place at the end of 1871, and ho dismissed t!io suit. 
Tho Coui't of the Judicial Commissioner on appeal reversed that 
decision, and thought that on the evidonco the plaintiff’s suit was 
shown to be in time. But tho Court eamo to that conclusion by 
adopting a suggestion, apparently made for the first time in that 
Court, that confusion had boon made between tho 1st Zikad 1289, 
corresponding to the 1st January 1873, and tho first Zikad of the 
next Muhammadan year, corresponding to a later date in the 
same English year 1873. 

This point is purely one of fact, and there is no evidence to 
support it. If it had been put forward by tho witnesses, and 
they had said that they had been thus misled, it, might Imve carried 
weight ; on the other hand it might have been displaced by cross- 
examination. It appears to their Lordships very dangerous tq 
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adopt such a conclusion in a Court of appeal, merely on the 
suggestion of the legal gentlemen representing one of the parties. 
The Court of the Judicial Commissioner further considered that 
some of the witnesses for the defence tended to support the plaintiff^s 
case, but it appears to their Lordships that that evidence is too 
vague and unsatisfactory to lend material support to either case. 
Their Lordships agree with the Subordinate Judge, to the extent 
of holding that the plaintiff has failed to prove that she attained 
her full age within three years before the commencement of the 
suit. 

Their Lordships will humbly advise His Majesty that the 
decree of the Judicial Commissioner's Court should be discharged 
with costs. The first respondent will pay the costs of the appeal. 

Appeal allowed. 

Solicitors for the appellant — Wathins & Lempriere. 

Solicitors for the respondent No. 1 — T. L. Wilson & Co, 

J. V. w. 


G-HAHSHIAM LALJI (Defekdant) v RAM NARAIN (Peaintiee.) 

[On appeal from tlie High Court of Judicature for the North-Western 

Provinces, Allahabad.] NZmLl\ 

Interest — Mate of interest — B^undis silent as to interest — Collateral oon^ 

tem^oraneous agreement fixing rate — Act XXVIII of 1855 (Usury Laws 
Me^eal Act) — Act Xo, XXVI o/ 1881, (XegoHahle Instruments Act) 
section 80. 

In a sui#on certain hundis which were silent as to interest, but as to 
which there was a collateral written agreement that they should bear interest 
at 80 per cent, per annum, it was found that this mode of dealing with 
interest by a collateral agreement and not on the face of the hundis was in 
accordance with the custom prevailing in the district, and among the class 
affected by the suit. 

Beld that by Act XXVIII of 1865 interest was recoverable at the rate 
agreed upon by the parties, and section 80 of the Negotiable Instruments* 

Act (XXVI of 1881) was not applicable. 

That section purports to confer a right to interest, not to take away 
such a right otherwise existing, nor to deprive a plaintiff of aright to 
interest which he has acquired by contract. 

Appeal from a decree (19th January 1903) of the High 
Court at Allahabad which affirmed a decree (8th June 1900) of 

-Tiord Maonauhteit, Sir Aethxte Wiisok and Sir Aeebbd 
WiMS. 
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the Court of the Subordinate Judge of Agra in favour of the 
respondent (plaintiff). 

The suit was brought against the appellant to recover 
Rs. 6,600 as principal and Rs. 4,988-12 as interest at 30 per 
cent, per annum alleged to bo duo on six huTidis. No rate of 
interest was mentioned in the hundis, but the plaint stated that 
at the time of their execution the defendant agreed on default 
in payment of principal to pay interest at the rate of 30 per cent, 
per annum, but that according to the custom of the country the 
rate of interest was not entered in the hundis. 

The defendant denied the alleged agreement, but both the 
Subordinate Judge and the High Couit found in favour of the 
plaintiff on that point, and gave the plaintiff a decree in accord- 
ance with tliat agreement, holding that it was admissible in 
evidence under section 92 of the Evidence Act (I of 1872). 

The judgment of the High Court (Sir John Stanley, C. J. 
and Mr. Justice Bueeitt) appealed from was as follows: — 

"The suit out of which this appeal has arisen was brought by 
the plaintiff to recover the amount duo to him on foot of six 
hundis for sums amounting in the aggrogato to Rs. 5,600 drawn 
by the defendant on liimsolf in favour of the plaintiff. The 
plaintiff in his plaint claimed interest upon the hundis at the 
rate of Rs. 2-8-0 per cent, per mensem, i.e.^ 30 per cent, per 
annum, the total amount claimed being Rs. 10,638-12-0, This 
appeal has been preferred by the defendant fromdiho decision 
of the lower court, which decreed the plaintiff’s claim on the 
ground that having regard to the provisions of section 80 of the 
Negotiable Instruments Act interest could only be recovered at 
the rate of 6 per cent, per annum, there being no rate of interest 
specified in the hundis. This section provides that ' when no 
rate of interest is specified in an instrument, interest on the 
amount duo shall, except in cases provided for by the Code of 
Civil Procedure, section 632, he calculated at thw rate of 6 per 
cent, per annum.’ It was alleged in the plaint, and not denied 
by the defendant, that the rate of interest was not specified in 
the hundis in accordance with a custom prevailing in the 
district in which the hundis in this case wore drawn, and 
evidence was adduced and was accepted by the Subordinate 
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Judge as satisfactory, that by a collateral agreement entered into 
at the time the hundis were drawn, it was agreed that interest 
should be paid at the rate of 30 per cent, per annum. The 
question which has been argued before us, on behalf of the 
appellant, is that, having regard to the provisions of the section 
of the Negotiable Instruments Act to which we have referred, 
interest was not chargeable at any rate other than six per cent, 
per annum. It appears to us to be clear that under proviso (2) 
of section 92 of the Evidence Act, evidence was admissible to 
prove the existence of a separate oral agreement as to interest, 
the documents being silent as to interest. This in fact was so 
decided in the case of Sowdamonee Debya v. Spalding (1). It is 
said, however, that section 80 of the Negotiable Instruments Act 
precludes the court from granting a higher rate of interest than 
6 per cent., notwithstanding that an agreement was entered into 
for the payment of such higher interest. We are unable to 
take this view of the law. We think that section 80 must be 
interpreted as applying to eases in which the rate of interest is 
not specified in an instrument and there is no collateral contract 
regulating the rate of interest. In this case there was proved 
by clear evidence a collateral agreement for the payment of 
interest at the higher rate. We are of opinion therefore that 
this section has no* operation. We accordingly think that there 
is no substance in the only point which has been argued before us 
in this appeal and that the appeal must fail. We therefore 
dismiss it with costs.^^ 

On this appeal, which was heard ex parte, 

A. M. Dunne for the appellant contended that a higher rate 
of interest than 6 per cent, was precluded by section 80 of the 
Negotiable Instruments Act (XXVI of 1881) no rate of interest 
having been specified in the hundis in accordance with a custom 
which was not disputed. The interpretation put on the section 
by the Courts below really added a clause to it which it did not 
contain, namely ‘^unless there is a contract to the contrary. 

It was submitted that the agreement alleged in this case was not 
admissible under section 92 of the Evidence Act. The case cited 
by the High Court was not applicable, it having been decided 
(1) (188?) n c. L. E., m. 
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before the Negotiable Instruments Act was passed. Eeference 
was also made to sections 1 and 79 of the Negotiable Instruments 
Act and to the Interest Act (XXXII of 1839). 

1906, Ifovemher 1st . — The judgment of their. Lordships was 
delivered by Sir Aetiuje Wilson : — 

The suit out of which this appeal arises was brought upon six 
hundis drawn by the defendant (appellant) upon himself in favour 
of the plaintiff (respondent). The hundis wore silent as to interest; 
but there was a collateral agreement, embodied in written doou- 
ments, that the hundis should bear interest at a rate equivalent 
to 30 per cent, per annum. And it has been held that the 
dealing with interest by a collateral agreement, and not on the 
face of the hundis, was in accordance with the custom piovailing 
in the district, and amongst the class, affected by this suit. 

The contention of the appellant was that, notwithstanding 
the agreement of the parties, the respondent’s right to interest 
was restricted to 6 per cent, by section 80 of the Negotiable 
Instruments Act, XXVI of 1881. Both the Courts in India 
rejected this contention, and, their Lordships think, tightly. 

The section says : — 

** When no rate of interest is specified in the instrument, interest on 
the amount due thereon shall, except in cases provided for by the Code of 
Civil Procedure, section 632, ho calculated at the rate of six per centum per 
annum, from the date at which the same ought to have been paid by the party 
charged until tender or realization of the amount due thereon, or until such 
date after the institution of a suit to recover such amount* as the Court 
directs ** 

** Mx^lanaiions — When the party charged is the indorser of an instrument 
dishonoured by non-payment, ho is liable to pay interest only from the time 
that he receives notice of the dishonour.” 

In 1866, by Act XXVIII of that year, the usury laws 
previously in force were repealed, and the general rule was laid 
down that “in any suit in which interest is rocovoi-able, tho 
amount shall be adjudged or decreed by tho Court at the rate (if 
any) agreed upon by the parties.” Section 80 of the Negotiable 
Instruments Act does not purport to deprive those dealing with 
such instruments of the freedom of contract possessed by other 
contracting parties. It purports to confer a right to interest, not 
to take away such a right otherwise existing. When a plaintiff 
has to rely upon the section as the ground of his claim to intei-at, 
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no doubt the terms of the section must be followed. But to read 
the section as depriving him of a contractual right o*f interest 
would be to read into it something which it does not say, and 
which cannot reasonably be implied from its language. 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The respondent not having 
appeared, there will be no order as to costs. 

Appeal dismissed. 

Solicitors for the appellant — Morgan^ Price, & Mewburn. 

J. V. W. 


APPELLATE CIVIL. 


Before S%r John Stanley ^ Knight, Chief Justice^ and Mr. Justice 
Sir G-eorge Knox. 

AWADH SABJTJ PEASAD SIXOH (PLAiisTTirr) SITA EAM SIXaH 

AND OTHEES (DEFENDANTS).® 

Mindu law — Joint Sindu family — 'Partition-^Bartition deed giving certain 
advantages to minor member of family — Bight ofyerson so benefited to sue 
on deed — Act Ko. I of 1877 (" Specific Belief Act J , section 2S(o). 

By a deed of partition executed by the adult members of a joint Hindu 
family it was agreed that a certain minor member of the family, represented 
in the execution of the deed by his father, should receive a certain share in a 
particular village “ by right of primogeniture," and the agreement further 
recited that the member in question had been put. into possession of the share 
allotted to him. It was further agreed that, inasmuch as the property thus 
dealt with was subject to two mortgages, the other members of the family 
would be responsible for the payment of the mortgage debts and would 
indemnify the recipient of the mortgaged property in case of proceedings 
being taken against such property for satisfaction of the mortgage debts. 

Keld, on suit by the minor (after attaining majority) to compel reim- 
bursement by the other members of the family, that the partition deed was 
en|orceable in favour of the plaintiff, just as much as, if just and equitable, 
it would have been binding upon him, and that the plaintiff was entitled to 
sue for any benefit which the deed purported to secure to him, Annamali 
Chetiy v. Murugasa Chetty (1) and Gandy v. Gandy (2) referred to. 

Keld also, on a construction of the partition deed that the plaintiff was 
also entitled to sue having regard to the terms of section 23 (c) of the Specific 
Relief Act, 1877. 

• Second A^^eal Xo. 371 of 1906, from a decree of L. Marshall, Esq., 
District Judge of G-hazipur, dated the 27th of January 1906, reversing a decree 
of Maulvi Syed Muhammad Tajammul Husain, Subordinate Judge of Ghazi- 
pur, dated the 12th of September 1904, 

(1) (1903) L: B., 80 1. A., 220. (2) (1885) L. R., 30 Ch. D., 67, 
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The facts of this case are fully stated in the judgment of the 
Court. 

Maulvi Muhammad Ishaq, for the appellant. 

Munshi GoUnd Prasad and Babu Durga Charan Banerji, 
for the respondents. 

Standby, C. J., and Knox, J. — ^This is an appeal against a 
decree of the District Judge of Ghazipur, reversing the decision 
of the Court of first instance and dismissing the plaintiff’s claim, 
and arises under the following circumstances. The plaintiff is a 
great-grandson of one Baij Nath Singh who died a number of 
years ago possessed of considerable property. Ho had two sons, 
namely, Ram Narain Singh and the defendant Ram Prasad Singh. 
The parties to the suit are his descendants. Before the execution 
of the agreement of the 27th of March 1888, to which we shall 
presently refer, the members of the family of Baij Nath Singh 
wore undivided and joint, but owing to dissensions amongst thorn 
it was determined to have a partition of the joint family property. 
Accordingly an agreement was entered into, of date the 27th of 
March 1888, between the adult momliers of the two branches, 
namely, Ram Prasad Singh and his sons Ajudhia Prasad Singh 
and Sita Ram Singh, of the one part, and Ram Pargaah Singh and 
Dwarka Prasad Singh, the .sons of Ram Narain Singh, who was 
then dead, of the other part. It is recited in tliis agreement that 
the parties wore equal sharers in a number of villages, the names 
of which are given, but that in certain other villages the names 
of the parties were entered in the jamabandis in respect of the 
zamindari and cultivatory rights, “contrary to facts and the shares 
entered in the pattidari khowat.” It was then agreed Iwtweon the 
parties that they should give the whole of .an 8 anna 6 pie 16 kant 
6 jau 41i til share in a village, named Gauritar, as also an 8 kant 
4 jau 6 til share in the same village, which had formerly belonged 
to one Tilhar Rai, to the plaintiff Awadh Sarju Prasad Singh, 
and it is recited that this agreement was oarriod nut and that the 
plaintiff was put in possession of the same. In the document it is 
stated that this village was given to him “ by right of primogeni- 
ture.” He is the eldest son of Ram Pargash Singft, son of Ram 
Narain Singh, who was the oldest son of Baij Nath Singh. Then 
follows a recital that the share in this village jointly with two 



ALLAHABAD SEEIES. 


89 


VOL. XXI±.] 


other villages had been hypothecated to Dayal Pande and Sheo- 
lojak Pande under two hypothecation bonds, one executed by the 
first parties to the agreement and the other by the second parties 
respectively on the 24th of November 1884, and that the execu- 
tants were liable to pay the amount of their respective bonds. 
Then follows a provision that ^^this property (that is, the village 
of Gauritar) shall be considered free from the said debt as well as 
every sort of debt due by us (that is, the executants). If the 
said property be jeopardised on account of the said amount due 
under the hypothecation bonds executed either by the first or the 
second parties, Babu Awadh Sarju Prasad Singh aforesaid or his 
guardian will have power to recover the money from the person 
and property of that party in a proper way to the extent of the 
injury done, i.e., the party on account of whose debt secured by 
the bond executed by him the property in the said Gauritar shall 
be jeopardised will be liable to pay Es, 1,260. If the property 
be jeopardised on account of the amount due under the bonds 
executed by each of the parties, each of them will be liable to 
pay Es. 1,250.” The remaining villages were then divided 
between the two parties to the agreement in equal shares. No 
reference is made to any disputes between the parties in regard 
to the joint properties in the earlier part of this agreement, but 
from a passage which occurs at the end of it we gather that there 
were disputes pending. The passage is as follows : — Now 
there remains no sort of dispute between the parties. The 
settlement has been made after understanding the account up to 
1295 Fasli.” The executants of the agreement failed to pay the 
mortgage debts due to Dayal Pande and Sheolojak Pande, and 
in consequence two suits were instituted by the mortgagees to 
enforce payment of the mortgaged debts by sale of the mortgaged 
property, and the shares in Gauritar which had been settled upon 
the plaintiff w’’ere sold by auction on the 28th of November 1898. 
Of the defendants^ share in that village a 4 anna share had 
been mortgaged by them to the mortgagees. This left a 8 
pie 2 kant and 23| til share imincumhered. The plaintiff 
instituted the piesent suit ^Ji^^n|^the defendants to recover the 
loss which he had sustai^^dj^ reason of the sale of the 4 anna 
share. 
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The Court of first instance decreed the claim, holding that the 
agreement forming the basis of the suit was a family arrange- 
ment and was binding upon all the members of the family. 

The learned Subordiuaco Judge further held that the agree- 
ment fell within the purview of the last portion of clause (o) of 
section 23 of the Specific Belief Act, and that according to it the 
plaintiff, although not a party to the agreement, being bene- 
ficially entitled under it, was entitled to sue under that section. 
Upon appeal the learned Distiict Judge hold that the agreement 
was not “ a compromise of doubtful rights,” and therefore did 
not come within the meaning of that section, and that ho was 
therefore “ bound to hold that plainiiflf has no right to sue.” He 
accordingly dismissed the plaintiff’s claim. It appears to us that 
the decision of the learned District Judge is erroneous, and for 
those reasons. Tiio agreement of tho 27th of March 1888 was not 
so muclr a compromise of doul)tful rights between mombeis of a 
family as an agi eoment entered into by tho adult members of a 
joint Hindu family for the partition of t!ie joint family propcity. 
It is settled law that a partition so made during tho minority of 
members of a joint family will bo valid, and if just and reasonable 
will bind the minor members of the family. Of course tho interests 
of minors must bo regarded, A minor on attaining full age may 
sue to have a partition sot aside on tho ground that tho Hame was 
fraudulent or prejudicial to his interests. But if the partition be 
just and equitable it will be binding on him. In tjjis case the 
plaintiff was represented in tho transaction by his father and 
natural guardian Bam Pargash Singh, and tho partition has been 
acted upon and tlie property the subject of it, except the village 
Gauritar, enjoyed in accordance with tho rights of tho parties as 
declared in tho agreement. Now if a partition so effbetod is 
binding upon a minor, it soem.s to follow that tho minor must 
have tho correlative right of enforcing his claims under tho jmrti- 
tion. Tho plaintiff’ Avas, it BOems to us, somowhat yi the iwsition 
of a cestui gue Irusiior whom, in satisfaction of his interest in 
the joint family property, premdba w^srlnado by tho partition. 

The rule of tho common law <ian a person who i8*not a party 
to a contract cannot bring a suit on foot if it is not universal, as 
waa pointed out by our brothers lilau' and Bauorji in their order of 
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remand of the 4th of May 1904. In that order several exceptions 
to the rule are refeired to. At the date of the execution of the 
agreement in question the position of the paities was this: — The 
parties to the agreement were the adult and managing members 
of the two branches of the joint family, one of them, the father of 
the plaintiff^ being his natural guaidian. As a member of the 
family the plaintifif was beneficially entitled to his share in the 
joint family property. In the recent case of Annamali Ohetty 
V. MuTugasa Ohetty (1) their Lordships of the Privy Council 
defined the position of the manager of a joint family in regard to 
a member of that family as follows: — Such a person is not the 
agent of the members of the family so as to make them liable to 
be sued as if they were the principals of the manager. The 
relation of such person is not that of principal or agent, or of 
partners, it is much more like that of trustee and cestui qua 
trustJ^ In this view the relation existing between the plaintiff 
and the manager or managers who were parties to the partition 
would be akin to that of cestui que trust and trustee. The case 
of Gandy v. Gandy (2) is instructive. The facLs of that case 
were as follows. By a deed of separation between husband and 
wife, the husband covenanted with trustees to pay them an 
annuity for the use of the wife and two elder daughters and 
also the expenses of the maintenance and education of two 
younger daughters upon certain conditions. On one of the 
younger (^ughters attaining the age of 16 the husband refused 
any longer to maintain her ; whereupon she brought an action 
by her next friend against the Iiusband and the trustees of 
the separation deed to enforce the husband^s covenant. The 
trustees refused to be joined as plaintiffs. Bacon, V.O., gave 
a judgment for enforcing the covenant, but upon appeal it 
was held that upon the construction of the deed the plaintiff was 
not in the position of cestui que trust under the covenant so as 
to entitle her Jto maintain the action, but liberty was given to her 
to amend the writ by adding the trustees, the wife and the other 
daughters, or any of them, as plaintiffs. The trustees refused, to 
join as co-piaintiff*s and the statement of claim was amended by 
making the wife a co-plaintiff. It was held that the wife had 

(1) (190^ L. B., 30 L A., 220. (2) (1886) L. B., 30 Cli. 1),, 67. 
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such au interest as entitled her to sue in equity for the euforce- 
tnent of the covenant. In the course of his judgment Cotton, 
L. J., observed as follows “ Now of course as a general rule a 
contract cannot be enforced except by a party to the contract ; 
and either of two persons contracting together can sue the other, 
if the other is guilty of a breach of, or does not perform the obli- 
gations of, that contract. But a third person — a person who is 
not a party to the contract — cannot do so. That rule, however, is 
subject to this exception : if the contract, although in form it is 
with A, is intended to secure a benefit to B, so that B is entitled 
to say that he has a beneficial right as eestui qm trust under that 
contract, then B would in a Court of Equity bo allowed to insist 
upon and enforce the contract.” Later on he said ; — “ I think what 
we have to consider is this — whether those two trustees, who are 
defendants, did enter into this contract so as to give to these 
infant children a beneficial right to the consequences of the 
covenant being performed. ” Ho held that that was not so, that 
the deed was a separation deed and that the parties whose rights 
had to be provided for were the husband and wife. Bowen, L. J., 
observed that “ whatever may have been the common law doctrine, 
if the true intent and the true efiect of this deed was to give to 
the children a beneficial right under it, that is to say to give them 
a right to have those covenants performed and to call upon the 
trustees to protect their rights and interest under it, then the 
children would be outside the common law doctrine gnd would, 
in a Court of Equity, bo allowed to enforce their rights under 
the deed. But the whole application of that doctrine of course 
depends upon its being made out that, upon the true con- 
struction of this deed, it was a deed which gave the children such 
a beneficial right” It was ultimately hold in that case that the 
wife had such an interest as entitled her to sue, the deed being 
aix agreement between her and her husband, and the trustees 
being introduced on her behalf in order to get ovo); tins difficulty 
that the husband and the wife could not at law sue each other, 
so that the trustees were to be cousidorod trustees for the wife, 
and if they refused to sue, she could sue in equity. "Now in that 
case the daughter was not in the position of a cestui que trust 
under the oovonaut, bi;l the wife was in that po.'itiou. ^ Therefore it 
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was held that the wife could sue upon the covenant. In the case 
before us the true intent and meaning of the deed of agreement 
of the 27th of March 1888 was, we think, to give to the plaintiff 
a beneficial right under it, that is, a right to have the enjyoment 
of the village which was allotted to him free from incumbrance, 
or in the alternative in lieu of the village to obtain payment of 
the sums covenanted to be paid. For these reasons we think 
that the suit was maintainable and that the decree of the lower 
appellate Court cannot be supported. 

We may add that if the agreement was not enforceable 
by the plaintiff as a binding agreement entered into by the adult 
members of a joint family for the partition of the joint family 
property, it would, we are disposed to think, be enforceable under 
the provisions of section 23 of the Specific Relief Act as being a 
compromise of doubtful rights between members of the same 
family under which the plaintiff was beneficially entitled. It is 
evident that there were disputes between the members of the 
family in regard to the family property, and apparently a claim 
was set up by his father on behalf of the plaintiff to jethani rights, 
for we find in the agreement that the village in question was given 
to him by reason of his right of primogeniture. That there were dis- 
putes is apparent from the passage towards the end of the agreement 
to which we have already referred, namely, that there remained 
no sort of dispute between the parties and that the settlement 
had been n^^de after understanding the account up to 1295 Fasli. 

We therefore allow the appeal, set aside the decree of the 
lower appellate Court, and, inasmuch as that Court decided the 
appeal upon a preliminary point and we have overruled the 
decision upon that point, we remand the case under the provi- 
sions of section 662 of the Code of Civil Procedure to the lower 
appellate Court with directions that it be reinstated on the file 
of pending appeals in« its original number and be disposed of on 
the merits. The appellant will have the costs of this appeal. 
All other costs will abide the event. 

[(7/. also Sarabjit Partap Bahadur 8aM v. Indarjit 
Partap Bahadur Sahi (1). — Ed.] 

Appeal decreed and Cause remanded, 

(1) (1904), I. L. R., 27 All,, 20^ } at p. 249. 
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JBefore Sir John Stanley , KnigJdt ChteJ^ Justice, and Wr, Justice RustomJee% 

BALBHADDAK BANDS (Dbfendakt) ©. BASDEO BANDS (Beaintiee)* 

' Suit for damages for false impnsonment — ^Cause of action — Defendant 

not the actual prosecutor — Suit not maintainaUe, 

A having boon badly beaten was carried to a police station, where 
he named X and others as the persons who had attacked him. The police, 
after making the usual investigation, arrested the persons named by A and 
sent thorn before a Magistrate, who committed them all to the Court of 
Session. The result of the trial was that the accused wore all acquitted, 
JXeld that no suit for damages for false imprisonment would under these 
circumstances lie against A. Uarasinga Mow v. Muthaya Mllai (1) 
followed. 

In this case the plaintiff Basdeo Pande sued his half-brother 
Balbhaddar for damages alleging that on the 22ad April 1903 
j the defendant had made a false report against him at the Gopi- 
gaii]' police station in the district of Miizupur, and that in conse- 
‘ qiioiioo of this roporf) the plaintiff had on tho 23rd April been 
taken into custody and kept in custody until tho 23rd of July 
1903. Ho claimed damages to the extent of Es. 832-8. In 
fact the defendant had been assaulted severely on the 22nd of 
April 1903 j had boen carried to tlie Gopigan j police station, and 
there had named the plaintiff and others as his assailants. The 
police made iu(piirios and arrested the plaintiff and the others 
who were named by the defendant as participators in the assault 
upon him. Those persons were placed before the Sub-Divisional 
Magistrate, who, after a preliminary inquiry, committed them to 
the Court of SosJoa. The Court of Session, however, acquitted all 
the accused. In this suit the court of first instance (Subordinate 
Judge of Mirzapur) decreed tho plaintifPs claim in full, and on 
appeal this docroo was upheld by the District Judge. The 
defendant thereupon appealed to tho High Court. 

Dr. Satish Ohandra Banerji, for whom Babu LaUt Mohan 
Banerji, for the appellant. 

Mr. M. L. A<jarwala, for tho respondent. 

Stanley, C.J., and Edbtomjee, J. — ^This appeal must 
be allowed. Tlie suit is one for damages for alleged false 

• Second Appeal No. 363 of 1005, from a decree of Syed Muhammad AH, 
District Judge of Mirzapur, dated the 24th of January 1005, conflrmmg 
a decree of- Shah Amjad Uflah, Subordinate Judge of Mirzapur, dated the llih 
of October 1904. 


(1)^(1902) I. L. B,, 26 Mad,, m, 
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imprisonment and was brought under the following circumstan- 
ces:— The defendant appellant Balbhaddar was badlj^ beaten 
by somo pei\"on or persons on the 22nd of April 1903. He was 
carried to the police station at Gopiganj and there reported the 
circumstances of the occurrcncG and named the plaintiff and others 
as being the perpetr^tois of the assault upon him. The police 
made the usual inquiries and arrejited the plaintiff and the others 
who were named along with him as participators in the assault, and 
sent them up to the Sub-Divisional Magistrate, who, after holding 
a preliminary inquiry, committed them all for trial to the Court of 
Session. The result of the trial was that all the accused were 
acquitted. This suit was then instituted to recover damages for 
false imprisonment. The impiisonment extended from 23rd of 
April to the 23rd of July 1903. Both the lower Courts have decreed 
the plaintifif^s claim and awarded to him the very substantial sum of 
Es. 832-8. From these decrees the present appeal has been preferred, 
the ground of appeal being that there having been an investigation 
by the police, and the arrest having been the resulb of that inves- 
tigation, tho suit against the appellant did not lie. We are of 
opinion that this ground of appeal is well founded. It would be 
a serious thing in a care in which a person who was assaulted, as 
was the plaintiff in this case, forthwith gave information to the 
police of what had occurred, and the police acting Upon that in- 
formation held an inquiry which resulted in a criminal prosecu- 
tion, if uncter such circumstances the informant should be held 
liable to be sued in a Civil Court for damages for false imprison- 
ment. We think that the decision of a Bench of the Madras 
High Court in the case of N'arasing% Roiv v. Muthaya Pillai 
(1) is correct. The facts of that ca^o were very similar to the 
facts of the case before us. In that case the principal defendant 
gave information to the police that the plaintiff had illegally 
broken open the outer door of his hoxisc with intent to attach his 
property for arrears of kist. The station-house officer then.h^W 
an investigation and subsequently charged the plaintiff before a 
Magistrate. The Magistrate tried the case and dismissed it, and 
thereupon the*plaintiff sued for damages for malicious prosecution. 
It was held by Boddam and Bh ashy am Ayyangar, JJ., that 
(X) (1902) I, L.E., 26 Maa., 362, 
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“the only person who can bo sued in an action for malicious 
prosecution is the person who prosecute-:. In tliis case, though 
the first defendant may liavc instituted criminal proceedings 
before the police, ho certainly did not prosecute the plaintiff. Ho 
merely gave information to the police, and the police, after 
investigation, appear to have thought fit to prosecute the plainti ff. 
The fii’st defendant is not responsible for their acts.” We agree 
in this statement of the law. The present claim is for damages 
for false impri.soumont. If a party is not liable for damages for 
malioious prosecution under the circumstances indicated above, 
it is difficult to see how he could Ije held liable for damages for 
false imprisonment. We allow the appeal, set aside the decrees 
of both the lower Courts, and dismiss the suit of the plaintiff with 
costs in all Courts. 

Appeal decreed. 


KEVISIONAL CRIMINAL. 


JB$fore Mr, JttsHce Sir Gcory& Krox, 

’ KMPKROR t?. 

Act No, XLV 0/1860 (Indian Icml CodeJ, mciiun 4i^^-^Lur'king houso^res- 
pass by night -^Intention — Burden of proof. 

The accHBOd was found msido the house of the compUinanb at midnight, 
and his prosenco was discovered by the wife of the complainant crying out 
that a thief was taking away her liansli* The evidence of the complainant clear* 
ly showed that the accused was not there with the consent, or aji, the invitation 
or for the pleasure of the complainant. Meld that the accused was properly 
convicted under section 450 of the Indian Penal Code, it being for him to show 
that his intention was under the circumstances innocent. Brt>j JBasi v. The 
Queen*Bmpress (1) distinguished. Balnmhund Mam v. GMmamram (2) 
followed. 

In this case one Ishii was tried by a Magistrate of the first 
class for an 08*0006 under section 457 of tbo Indian Penal Code, 
the alleged offence being theft. The Magistrate found that the 
lurking house- trespass by night ivas proved, but. that the offence 
which the accused intended to commit was probably not theft. 
The accused pleaded an alM ; the ovidonoo as to this, however, 
was not believed. The Magistrate convicted the ticcused under 
♦Criminal llovision No. 345 of 1906. 

(1) (1896) L L. R., 19 All., 74. (2) (1894) I. ]). E., 23 Calc., 891. 
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section 456 and sentenced him to six months^ rigorous imprison- 
ment. Ishri appealed to the Distiict Judge, who confirmed the 
conviction, but reduced the sentence to one of three months’ 
rigorous imprisonment. The convict then applied to the High 
Coiiit in levision, his main plea being that the facts found by the 
Magistrate were not such as would support a conviction under 
section 456 of the Indian Penal Code. 

Mr. A, jET. G, Hamilton^ for the applicant. 

Ti e Officiating Assistant Government Advocate (Mr. JS. iHaZ- 
comson for the Crown. 

Knox, J. — The accused, Tshri^ has been convicted of an 
offence under section 456 of the Indian Penal Code. I am asked 
to interfere in revision on the gioimd that the evidence for the 
prosecution does not prove that the accused was in the house with 
a criminal intent. Reliance is placed upon the case, Rri; jBasi 
V. The Queen Empress (1). The present case differs from Brij 
Basiv. Queen^Empress in one very important point. In the 
case quoted the offence of which the accused was convicted was 
house-trespass with intent to commit adultery. The husband was 
not called as a witne^-s and did not appear as a witness, and the 
nephew who was the complainant and who was living in the 
house, was also not called as a witness. In the present case the 
husband was called as a witness and gave evidence at great 
length. He was cioss-examined at considerable length also, and 
throughout ,the cross-examination the question was never asked 
him — Did not Ishri come into the house with your consent 
One thing is abundantly clear from his evidence that IshiTs pre- 
sence in his house, namely, the complainant’s house at midnight was 
not with the consent, or at the invitation of or for the pleasure of the 
complainant. The case is a very simple one. The accused was 
found inside the house of the complainant at midnigl»t, and his 
presence was discovered by the wife of the complainant crying out 
that a thief was^taking away her hansli. This may have been 
conjecture on her part, but whatever the intent was with which 
the accused entered the house, the knowledge of that intent is 
specially witKln his knowledge, and if that intent was an innocent 
one, it was for him to say what it was, even if I do not go so far 

(1) (1896) I. L. R.,! 19 All., 74. 
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as the ludian Evidence Act requires me to go, as the burden of 
proving ife is on him. In his defence the accused set up an alihi. 
The learned counsel who appears for the accused strenuously con- 
tended that inasmuch as tho intention was an ingredient of an 
offence under section 456, it was for tho prosecution to prove that 
the intention was a criminal one. In other W'ords, if the 
owner of a house wakes up at midnight and finds a person inside the 
house and if he is not able to prove that he came there with a 
criminal intent and that man denies that ho came to the house, 
it is siili for the owner to prove that that intent was a criminal 
one. I fully agree with what ha.s been laid down by the Judges 
of tho Calcutta High Court in a prcci.‘-cly similar case — Balma- 
Jeund Bam, v. Qhansamvam, (1) — and it is not for the first time 
in this Court that I have laid down tho same. The learned Judges 
say, vide page 407: — '‘"Wo Avore told that this did not prove any 
intention, thougii it might raise a suspicion of t!io intention 
being guilty. But wlmt is the meaning of proof as defined 
in tho Evidence Act, which is tho law of the land ? By 
section 8 of the Act ‘ a fact is said to be proved, Avhen 
after considering • the matters before it, tlie Court either 
believes it to exist, or considers its oxisleuco so probable 
that a prudent man ought, under the circumstances of 
the particular case, to act upon tho su})position that it exists/ 
That is the definition which tho Legislature has laid down for 
our guidance as to when a fact is said to be proved 'We may 
add that it is only the embodiment of a sound rule of common 
sense : and applying this definition and this rule of common sense 
to this case, Ave feel bound to say tliat a guilty intention is proA'od 
in this case and that it must have been some one of those men- 
tioned in section 441 of tho Indian Penal Code, tliough it is not 
easy to say precisely Avhich of those it aa'us.^' The petition fails, 
and I dismiss it. 


(1) (1894) I. L. E., 22 Gale., 891. 
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APPELLATE CIVIL 


Before Jfj’. Justice AiTcmajt, 

CHIDDIT AXI) OTHLIJS (PlAlKTIFFS) V. KTJNWAli SEX AXD OTUEBS 
(Depenbakts). 

Act B'o, Xof 1873 (Indian Oaths Act f section Agreement to he hound hy 

statement on oath of s})etijled 2 ^ 6 ^'^ 07 i^Such agreement not revocahle 
excerpt for special cause. 

Wliero a party to a sail lias made oifclier a roferenoo to arbitration or a 
reference to tbe oatli of a witness sucli as is provided for by section 9 of tbe 
Indian Oaths Act, 1873, ho should not bo'allowed arbitrarily, to withdraw from 
the reference. Lelchraj Bingh v. Bulhma Kuar (1) and Mam Xarain Singh v. 
Bahu Singh (2) referred to. 

This was a suit for possession of a plot of sir land* In the 
Court of first instance the parties stated that they had agreed to 
abide by the statement on oath of one Sobha Earn. Sobha Earn 
was summoned^ and he stated that the plaintiffs had never been 
in possession of the land for 16 years and that one of the 
defendants, Sarnam, was in possession. In accordance with 
this statement the suit was dismissed. Before Sobha Eam^s 
evidence was recorded the plaintiffs had attempted to resile from 
their agreement upon the ground that Sobha Earn had colluded 
with the opposite side; and they again raised the point in 
appeal. The Additional District Judge, liowever, held that the 
appellants eoiild^not be allowed to withdraw their consent to 
the reference and dismissed the appeal. There was in fact no 
evidence wliatover to suggest that the referee had colluded with 
the defendants. The plaiiitifis thereupon appealed to the High 
Court. 

Dr. Tej JBithadur Sctpr% (for ^Yhom Miinshi Brij Narain 
Qwrtu)^ for the appellants. 

The Hon’ble Pandit Madan Mohan Malaviya (for whom 
Munshi Iswar for the respondents. 

Aikman, J. — In this case the parties to the suit put in a 
joint application stating that they had agreed that the case should 
be decided according to what a certain person named Sobha Ram 

^ Second ^Vppeal No. 3d7 of 3 005, from a decree of J. H. Cuming, Esq,, 
Additional .Judge of Aligarh, (latodihe 21 at of December 1904, confirming a 
decree of Munshi Chaj Ju Mai, Munslf of Etah, dated the 16lli of June 1904. 

(1) (1880) 4 All, 302. (2) (1896) I. U B*, 18 AH., 46 at p. 49. 
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should state on oath. The learned Munsif accordingly issued a 
summons Sobha Ram. When he appeared, the plain who 
are appellants here, made eortaiii allegations of collusion against 
Sobha Ram and ask< cl to be allowed to withdraw^ from the refer- 
ence. The learned Munsif refused to allow them to wnthdiaw, 
and as Sobha Ram stated that the plaintiffs had not been in 
possession of the land in dispute for 16 years, and that the defend- 
ants had been in posses-ion, he dismissed the suit. The decision 
of the Munsif Avaa affirmed on appeal by the learned Additional 
Judge of Aligarh. The plaintiffs come here in second appeal. 
In my judgment the Court below \xm right. In my opinion 
when a party to a suit has made a reference of this kind, whether 
it be considered to bo a reference to arbitration or a leforencc to 
the oath of a witness, such as is ref erred to in section 9 of the 
Indian Oaths Act, 1873, he sliould not ^e allowed aibitrarily to 
withdraw from the reference. In this case the plaintiffs 
produced no evidence whatever to support their allegation that 
the roferee had oollndod with the opposite party. I agree with 
what was said by Stuart, C.J., m Lekhraj Singh y^Dnlhma 
Kuar (1). I would also lefor to what is said in the case of Jftam 
N'arain Singh v. Bahi(> Singh (2). For the above reasons I am 
of opinion that this appeal must fail and I dismiss it with 
costs. 

Appeal dismissed. 

[Of. also Biinsidhar v. Sital Prasad, supra, p. 13 , — Ed.] 


JBefore 8ir John Sianle^, Kmijfld, Chief JusHco^ and Mr* Jttaiicc Jtmtomjee, 
RAMJI MAL A'NTD AKOTHKii (Debekuavts) V, OHIIOTE LAL (PJDAiMii'r) 
AND BANDIIIT iuAL (Dkee^pant). *** 

Aid iVc/. Ill of 1H77 (Iieliun JlviiutraUon Act)^ sneiwn 17 — He fji$f ration — 
Dimsion of a mortgage %nto two to eeeape registration. 

Meld that there is notlung in the Kegistration Act to render illeg*!! the 
division ol what was apparently one mortgage transaction rt.Jja.tive to a loan 
of Bs. 198 into two mortgages of even diite each for Es. 99. 


• Second Appeal Ho, 729 of 190G, from a decree of Babu Frag Das, Sub* 
ordinate Judge of Bareilly, dated the 27th of February 1905, reversing a decree 
of Babu Pnthwi Hath, Munsif of Aonla-Paridpur, dated the 12th of l)ecem« 
her 1904, 

(1) (1880) I. L. B,, 4 All., 302. (2) (1895) L L, B., 18 All^ 46, at p. 49, 
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The facts of this case are as follows : — 

The pkintilf Chhoto Lai at an auction sale in eseoution of a 
decree held by one Ram Narain against Bandhu Lai purchased a 
certain house. Sub'tqiicntly to this purcha''e one Bansidhar sued 
for the sale of the liouse in satisfaction of two mortgage-deeds 
held by him. Ban^idha^ obtained a decree and the house was 
put up for sale, 'When Bansidhar applied for execution of his 
decree, application was made by one Gulzari Lai for notification 
of his lien under two unregistered mortgage-deeds, each for 
Rs. 99 executed on the same day by Bandhu Lai, and this 
application, though objected to by the plaintiff, was allowed. 
The plaiutilf then instituted the present suit, in which he prayed 
for a declaration that the two mqrtgage-deeds held by Gulzari 
Lai miglit be declared fictitious and collusive and not binding on 
the property purchased by him. The Court of first instance 
(Muusif of Bareilly) dismissed the suit. On appeal, however, 
the Subordinate Judge hold that the two mortgage-deeds in suit 
formed one and tho same transaction by which a sum of Rs. 198 
had been borrowed by the mortgagor from the mortgagee, and 
that tho transaction should have been embodied in one deed of 
the value of Rs. 198. If this had boon tho case, the deed would 
have required registration. On this reasoning tho Court held 
that the deeds were inadmi-sible for want of registration, and 
aocotdingly allowed tho appeal and decreed the plaintiff’s claim. 
Against t!ys docreo tho suns of Gulzari Lai, who had since died, 
appealed to tho High Court. 

Babu Jogindro Nath Chaudhri (for whom Babu Sarat 
Chandra Chaudhri), for tlio appellants. 

Dr. Satish Chandra Banerji (for whom Babu Sital Prasad, 
Chose), for the respondents. 

Staxley, O.J., and Rusxomjee, J. — The plaintiff respondent 
was the auction purchaser of a house. Subsequently to his 
purchase it w^s sold in execution of a decree enforcing a mortgage 
created by two unregistered bonds of different dates. When the 
proiicrty was put up for sale, tli c defendant, who had two mortgage 
bonds of thJ value of Rs. 99 each of even date (the 22nd of 
November 1899) applied that his lien may be proclaimed. The 
plaintiff objected, but his objeotious were dismissed. He then 
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l»roii|^*hfe tlio prc\soiit»Miit undor Faction 283 of tlio Code of Civil 
Procotlurof The Coui’ti of fii^t inrtanco diMiiissed tlio suit. An 
appeal was preierrcd to Uie District Jnclgc^s Con rt, and was decided 
hy tlia Siihordinalo frudgt*. lie held that as the two mortgage 
deeds formed pc^rHon-* ufone and iho ramo tranFaetiou by which 
a sum of Es, iON hail been b'nrt»ivod by the mortgagor from the 
inortgrtgeo^ ilio tHiii.'action should have beou embodiod in one 
deed of the value <d‘ Jl^. 198. Tliis would have nccessitatod the 
deed being leg! ioivL By thus securing tlio loan through two 
.M^parate <leeds ti e dofenclunts avoided tlio expenses ho would 
have had to incur under the lieglstmtioii Act. lie therefore held 
that the two doedH wore invalid and hence ho decreed ilic appeal 
and the plain tifPs claim, awarding him costs in both the Courts. 

Before ih tlm same point is raised in this second appeal, and 
it is urged that iio fraud was committed in the transaeiion through 
having einb«aliui t! o amount of the loan iu two separate deeds 
of the value of ils. S)i) (‘aoh. We agree with this view of the case. 
There is nothing in tlie llegibiration Act which forbids the splitting 
up of a transaction in this manner. Wo therefore allow this 
appeal and set aside the decree of the lower appellate Court. Since 
it decided tliis appeal on a pieliminary point, wo remand it under 
Boetion 502 of tlu^ Cotlo of Civil Procedure for decision of the 
rMualnlug puhdh on their merits. Costs here and hitherto will 
abide the event. 

decreed and cn are re , d. 


M0fitr§ JLTn iSir C0{trg0 Khvjs mtd Mr* Jmiko Mkmtm* 

JSHI (JOUAi, wn oriilEB (DErKNUANTs) r. AYKSIIA UKGAM AXDAXOTiniB 
(?r-AiN'rU' i-s), Axn KASIM ALI Axn otiikhs (DmsNjDANTs).^ 

Jbr 0am d on, gomtswrf/ tillo of plal/Uify 

nwer lOonudscs lu pmsc^xu/ii^^ Cama of aciiotr 
MuisamuiEt Wazir Jan, the owner of cevUnt zanuudau proporiy, died on 
iLolStli of Duccmboi’ IhSO, leaving no direct licIrM. After her death tho 
property wae talccu pomsbiuu of by tho four nephews of BLwanimat; Wazir 
Jan^H deceased hubhand, Guo ol these uci)he\vs, Bihlnrat, died on the 7th of 
August 1890, whereupon tho bharo of which he had been in pobsobsion was 
appropriated by his son Kasim to tho exclusion of IfasinFs two^^isters Ayesha 

^ Second Appeal Ko. 197 of 1904 from a dociec of W. F. W. Wells, Esq., 
District Judge of Agra, dated tho 14th of Dccoinbor 1903, confirming *i decree 
of Babn Baidya Nath Das, Munsif of Agra, dated the 23rd of Febiuary 1903. 
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Begam and Kudrat Begam. While in Kasim’s possession the property, or 
part of it, was sold in execution of a decree against Kasim and pifrcliased by 
Shi Go pal and others. On the 7th of August 1902, Kasim’s sisters sued to 
recover their shares of the property as heirs of Bisharat, 

KeM by Knox, J. {d%uenUente Aikman, J ) that, inasmuch as the plaintiffs 
had never at any time been in possession of the property claimed by them, 
their suit would not lie AsTierv, WJiitlooh (1), G-ohind JPrasadv, Mohan Lal^ 

(2), Narayana Mow v. Mharmaohar (3), Mahlwan Singh v. Mam JSharose (4), 
Sundar v. Marlati (5), and Ismail Ariff v. Mahomed Ghom (6), distinguished. 
JSodson V. Walker (7), and Mtttcher v. JBtilcher (8) referred to, 

Aikman, J — Contra, The plaintiff^s father Bisharat having held a 
possessory title — heritable and transferable — good as against all except the 
true owner, there was nothing to^prevent his heirs bringing the present suit. 
W ali Ahmad Khan ^ , Ajudhia Kandu (9), Gohind Mrasad v. Mohan Lai 
(2), Asher v. Whitlock (1), Loed Mrit chard v. Jauncey (10), Mahlwan Singh 
Y. Mam MJiarose (4), JBalu Mam v. JSanke Mehar% Lai (11), Warayana Mow v. 
Lharmachar (3) and Sundar v. Marlati (5) referred to. 

This was a suit to recover possession of certain immovable 
property, and arose out of the following facts. The property in 
suit originally belonged to one Musammat Wazir Jan, who 
died on the 18th of December 1889, leaving no direct heirs. 
Possession of the property was on her death taken without any 
legal title to the same by the four nephews of her deceased 
husband. One of these nephews, Bisharat, was the father of the 
plaintiffs respondents Ayesha Begam and Kudrat Begam, 
Bisharat died on the 7th of August 1890. His share of the 
property mentioned above was taken possession of by his son 
Kasim Ali .to the exclusion of his (i.e., Kasim^s) sisters, the 
plaintiffs. The appellants Shi Gopal and others got a decree 
against Kasim and pui chased the property in 1901. The suit out of 
which this appeal arises was brought by Bisbarat^s two daughters 
against their brother Kasim and the auction purchasers to recover 
the share of the property which they claim by right of inheritance 
from their father Bisharat. They obtained a decree from the 
Court of first instance (Mans if of Agra) Avhich was afSrmed 
on appeal by thg learned District J udge. The defendants, auction 
purchasers, appealed against this decree to the High Court. 

(1) (1865) L. R., 1. Q. B., 1. (6) (1893) I. L. R., 20 Calc., 834 

(2) (]90r) h L. R., 24 AIL, 157. (7) (1872) L R., 7 Excb., 66. 

(3) (1902) I. L. R., 26 Mad., 614 ' (8) (1827) 7 B. and C.,899. 

(4) (1904) I. L. R , 27 All., 169. (0) (1891) I. L. R., 13 All, 637. 

(6) (1889) I, B. B . 12 All, 61. (10) (1837) 8 C. and P., 99. 

(11) Weekly Notes, 1906^ p 184 
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Dr. Satish Chand/ra Banerji, for the appellants. 

Mr. Ahd^d Majid and the Hon’ble Pandit Sundar Lai, for 
the respondents. 

Kkox, J. — This second appeal arises out of a suit brought by 
two ladies who, as daughters of one Bisharat Ali, laid an action 
in ejectment against certain persons, purchasers of the property 
in dispute. These last named persons are in possession of that 
property under a sale-deed executed in their favour by one Kaam 
Ali, a son of the same Bisharat Ali. Kasim Ali was arrayed 
as co-defendant with his vendees. 

They also asked for mesne profits. 

Both the Courts below decreed the claim. The appellants, who 
are some out of the transferees from Kasim Ali, have come here in 
second appeal. They set out in their memorandum of appeal four 
pleas. The first and second were not pressed, but the third and 
fourth have boon maintained, and w'o are indel)ted to the learned 
advocate who appeared for tho appellants for a very able, elaborate 
and exhaustive argument on the remaining pleas. Before entering 
upon this argument it is better to set out the facts of the case. 

The property in dispute was originally the property of one 
Musammat Wazir Jan. She died on the 18th of December 1889, 
leaving no direct heirs. The four nci»]icw8 of her deceased 
husband took possession of this property without any legal title to 
tho same. Part of this property was waqf property, but with 
this part of tho property wo are nob concerned in*'this second 
appeal. With the consent of the remaining nephews, one nephew, 
Bisharat Ali, was appointed manager of tho waqf and recorded as 
owner of tho property in dispute. Bisharat Ali died on the 7th of 
August 1890, and on August 9bh, 1890, Kasim, son of Bisharat 
All, the present ro.«pondent, was in turn recorded as owner of the 
disputed property. The three nephews sued Kasim for partition. 
They obtained throe-fourths of the property and the remaining 
fourth was left in the hands of Kasim. Kasim appears to have 
been considerably in debt. His property was brought to sale and 
purchased by the appellants. On the 7th of August 1902 the 
daughters of Bisharat Ali instituted the present suit against their 
brother Kasim and his transferees for the share in the proprty tq 
•jivhioh they lay claim as heirs of Bisharat^ Ali, 
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If these facts have been correctly stated^ the action which I 
have to consider is an action in ejectment laid by th^ heirs of a 
trespasser whose only title to the land was possession, heirs who at 
the highest had a right to possession, but have never entered upon 
possession, against transferees from a trespasser who are in 
possession and whose possession in their own persons and in the 
person of their transferors has been peaceable possession for 
twelve years all but two days. 

The contention on behalf of the appellants is that the appel- 
lants, inasmuch as they are transferees from Kasim, who was and 
has been in peaceable possession, are entitled to retain that 
possession against every one but the rightful owner and they 
contend that the plaintiffs are not such rightful owners. Eeli- 
ance is placed upon the case of Asher v. Whitlock (1) and the rule 
of law therein laid down that possession is good title against all 
but the true owner. 

The learned vakil for the respondents maintains that the 
doctrine contained in Asher v. Whitlock y especially as it has been 
interpreted in Gohind Prasad v. Mohan Lai (2), Narayana 
Row V. Dharmachar (3), Pahlwan Singh v. Ram 'Sharose 
(4), Sundar v. Parbati (6) and Ismail Ariff v. Mohamed 
Qhous (6), is entirely in favour of his clients. 

The point raised is by no means an easy one to decide, but 
after very careful consideration I have come to the conclusion 
that in tte case now under consideration the possession of the 
appellants should prevail. The case before me differs, as I shall 
presently show, from all the cases cited by the respondents which 
I consider in this point, and it is a point fatal. to the respondents^ 
claim, that in all these cases the person claiming to be rightful 
owner showed that he, or the person from whom he derived title, 
was in possession at the time when the trespasser entered upon 
possession. 

In Asher Whitlock Mary Ann Williamson from whom ^ 
Asher derived title was in possession till February 1863. Whit- 
lock, the trespasser, entered upon the property in April 1861. In 
Oovind Prasad v. Mohan Lal^ Balkishan, from whcJ'm Govind 

(1) (1865) Jj. R., 1, Q. B., 1. (4) (1904) I. L. B., 27 All., 169. 

(2) (1901) I. L. R., 24 AIL, 167. (6) (1889) I. L. B., 12. All, 61. 

(3) (1902) I. L. B., 26 614. (6) (1893) I. L. B., 20 Oak., 83i 
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Prasad derived title^ was in possession up to the 6th September 
1806 and'lhe tiespasser through Musammat Gaura entered into ps- 
sesrion immediately upon th^ 6th September 1805. This case may, 
however, be left out of consideration, for Goviud Prasad really 
succeeded upon good and valid title as next heir to the original 
rightful owner of the property, and the question which arises in 
this case did not as a matter of fact arise in that cate. 

In Narayana Bow v. J)harr,iaohar (1), Dharmachar through 
Jayachar w^as in possession up to 1898, and the trespasser entered 
into possession some time in 1897, either himself or through the 
lessees whose lease cxpiied in 1897. 

In Pahlwan Singh v. Bam, Bharoae (2), Rajkunwar from 
whom Ram Bharosc derived title was in possession up to 6th 
Juno 1902, when she let Pahlwan Singh and Rodhan, the tres- 
pasfors, into possession. In Sundar v. Parhati (3), Sundar was 
throughout in possession up to and after she brought her suit. In 
Ismail Ariff r. Mohamed Ohous (4), Ismail Ariff was in 
possession up to and after he brought his suit. 

In all these cases then the plaintiffs who based their title 
upon possessory titles could show possession up toj if not after, 
the moment when tre.spass M'as committed by the persons against 
whom they sought to maintain their title. 

In the present case, while it Ciinnot be questioned that Bisharat 
Ali had such possession as conferred an interest which was 
capable of being inherited by his daughters, the prcsont'appcllanls, 
it has not been shown that that riglit to possession over matured 
into possession, and cmi^cquently it has not boon shown that when 
Kasim Ali entered as a trespasser the ladies were in possession 
either directly or indirectly. 

It must not be overlooked that nowhere in the plaint do the 
appellants state that Kasim Ali held on their behalf or as trustees 
for them. This idea was apparently suggested by the issues which 
were struck by the Court of firet instance. The jifdgment of .’he 
lower appellate Court on this point runs as follows : — 

“ The question as to whether the plaintiffs rcceivod profits 
from their brothers need hardly bo considered. The evidence that 


(1) (190J) I. L, E., 26 Mad., 614. 

(2) (1904) 1. L. B., 27 AU., 169, 


<8) (1889) 1. L. E, 12 All., 61. 
W (1893) 1. 1*. B,,"20 Calc,, 834, 
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they did is doubtful, and I find that they have not pmvod ^uf•b 
receipts. But they are entitled t > elaiui as the heir.'* of !U^hanU.’’ 

This shows that the position, if over taken up in H>!mr e3rn«”«t , 
was never established. The appellants, according to the Ieiiritn>d 
Judge, succeed only on the baie title that they are the heirs td 
Bisharat Ali and have acquired his right a.s in p -i n t** 
maintain that possession as against all but the rightful owner. 

This being the case, and that right to ]i()«.'.''Nioii never having 
ripened into possession for a single moment, (‘an they luaintuin 
an action of ojeotment ? For they are out of posso-M.ai, and Ndbrc 
they succeed they must, as tliey rt'alizo in their plaint, eJi'Ct Iho 
respondents. 

In Sodson v. Walker (1) that oniinenl lawyer Baiun Martin 
observed in an action for ejectment that '• it is common Ic.uuii.g 
that to maintain trespass to real property tlio j>IuintiiT must have 
been in possession at the timo the tri'spass was committed. The 
gist of the action is the injury to tho ]>osscs.sion, and tli(> plainiitrs 
having the title will not enable him t(( muintain trespa**-.; i 
Chitty on Pleading, pp. 14b — 11)7 : Buivhvr v. Hidrht'i' (‘d).’’ 

In Colo on Ejectment it is p,oiutcd out (Kd. l-HoT, p, UB?) 
that “if a defendant is shown to bo a mere u r-amdM. i, proof 
of prior possession and of the wicngl’nl act (»f the didcndmii 
whereby the plaintiff was deprived of posM'-^ion aru 'Hidictcnt 
prvmd facie evidence of title to maintain an action for cj. t-Jnn'jn. 
See also ,Bw!i(3Aer V. Butcher (2), where Lord Tcnicrdcn. <!,},, 
held that “if he who has the right to land i ntei< ami Uke, 
possession he may maintain trespass,” 

All that the appellants prove in this ease is that llndr faihor 
was in possession of this land before tho k p iili'i,;-;, and that 
they have a right to inherit from him, ijotlung more. 'IVy 
set up the presumption of po.s,Hi>ssion again.-t tho pj. mop, 1. n whioii 
the lespondeiits put forward-™** t utuHCH 

prester eum cm! jm nit possemloHis "-and the (tmiH l.i-ing upms 
them their case slould lail, Tlie right t(t inherit eoujdi-ij ^tjth 
their father’s. pos,ses.sion would not avail iigaiflvj. the rightful 
owners, the heirs of Musanimut Wazir Jan, if any eamc hn ward 
and e-stablishod their title; shotiid it 1«! aliyut*d to prevail Bgaiijst 
(1) (1872) L. E., 7 BxcU., 66. (3) (IH37) 7 If. »n4 C », 
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Kasim Ali, who entered upon the land when vacant and has held 
it for weil nigh twelve years ? If on the other hand they could 
go further and prove that while they were in peaceable possession 
Kasim Ali ejected them, it would bo very different. But this 
they have not done. If Bisharat Ali were alive and had remained 
out of possession, as his daughters have done, and had instituted 
this suit against Kasim Ali, he could not have obtained a decree. 
Is it not an anomaly that his daughtei-s should obtain_that which 
he could not have obtained ? 

I would therefore decree the appeal, but as I have the misfor- 
tune to differ from my learned colleague, and his judgment is for 
affirming the decree appealed against, that decree must be affirm- 
ed. 

Aikman, J. — The property which forms the subject matter 
of this second appeal belonged , to one Musammat WazirJan, 
who died on the 18th of December 1889, leaving no direct heirs. 
Possession of the property was on her death taken by the four 
nephews of her deceased husband. One of these nephews Bisharat 
was the father of the plaintiffs io.<poudonts Ayesha Bcgam and 
Kudrat Bogam. Bisharat died on the 7th of August 1890. His 
share of the property mentioned above was taken possession of 
by his son Kasim Ali to the exclusion of his (i.e., Kasim’s^ 
sisters, the plaintiffs. Tlio appellants got a decree against Kasim 
and purchased the property in 1901. The suit out of which this 
appeal arises was brought by Bisharat’s two daughters against 
their brother Kasim and 'the auction purchasers to recover the 
share of the 'property which they claim by right of inheritance 
from their father Bisharat. They obtained a decree from the Court 
of first instance which was affirmed on appeal by the learned 
District Judge. The defendants, auction purchasers, come here 
in second appeal. Several grounds are set forth in the memoran- 
dum of appeal, but the one ground urged and most ably argued 
by the learned advocate for the appellants is that, under the 
circumstances stated, the plaintiffs are not entitled to recover the 
property as heirs of their father Bisharat. ^I was much 
impressed by many of the arguments put forward by the 
appellants’ learned advocate, but in my opinion the appeal 
cannot succeed, as the ease is covered by autherity. It has 
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been decided by a Full Bench of this Court in Wali Ahmad 
Khan v. Ajudhia Kandu (1) that the provisions of section 
9 of the Specific Belief Act do not debar a person who has been 
ousted by a trespasser from immovable property to which he has 
merely a possessory title from bringing a siiit in ejectment on 
his possessory title after the lapse of six months from the date of 
his dispossession. In the case of Oohind Prasad v. Mohan Lai 
(2) it was held by the learned Chief Justice and Burkitt, J., that 
a person in possession of land without title has an interest in 
the property which is heritable and good against all the world 
except the true owner, an interest vhich, unless and until the 
true owner interferes, is capable of being disposed of by deed or 
will, or by execution sale, just in the same way as it could be 
dealt with if the title were unimpeachable/^ In the case just 
cited reliance is placed on the case of Asher and wife v. Whit- 
loch (3), which decision clearly supports the view taken by this 
Court in the case just mentioned. In Asher v. Whitloch it was 
contended in argument that where there are two trespassers the 
one last in possession is entitled to keep the land until the person 
having title ejects him, but this argument did not find favour 
with the Court. As I understood the learned advocate for the 
appellants, his case was that as the plaintiffs had never them- 
selves been in possession they were not entitled to maintain a 
suit based on their fa therms possessory title; but the facts of the 
case of Asher v. Whitloch are clearly against this proposition, 
as there a suit by the heir at law of the devisee of a testator who 
had himself no good title to the land wliich he bequeathed was 
successful, the defendant not being able to show title in himself 
and not having |cquired any right by prescription, although the 
heir at law had never been in possession. I would also refer to 
the case of Doe d» Pritchard v. Janncey (4). That was a suit 
in ejectment tried before Mr. Justice Coleridge and a jury at the 
Worcester Assizes in 1837. In summing up to the jury the 
learned Judge says : — The father at the time of his death had 
occupied but •seventeen years, and the learned counsel for the 
defendant has said that, as the father had not a good title then, 

(1) (1891) I. L, E., 13 All., 537. (3) (1865) L. E., 1 Q. B., 1. 

(1901> I. L. B., 24 All., 167. (4) (1837) 8 C.*and P., 99, 
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from not having possessed twenty years, the property would not 
descend to his heir, but would go to his executor. That is not so, 
for the moment the father had taken it, if he died, it would (pro- 
vided the owner did not interfere) descend to bis son.'^ The case 
in L L. R., 24 Allahabad, was followed in Palilwcm Bingh v. 
Bam Bharose (1) and in Bal)a Bam v. Banhe Bihari Lai (2). 
The authorities on this point were considered by the Madras 
High Court in Ngrayana Ram v. Bkarmachar (3), where it 
w^as held that possession under the Indian as under the English 
law is good title against all but the true owner. There is a para- 
graph on page 518 of the Judgment, the opening words of which, 
if taken by themselves, would seem to support the appellants^ 
case. But to take those opening words by themselves would be 
to go against the case of Asher v. Whitloch^ and when the para- 
graph is rt'ad as a whole it is clear tlmt it is not in favour of the 
apiKdlauts’ case. In the b>dy of that judgment the learned 
Judges of the Madras High Court say, at page 516 : — In the 
language of modern English authorities possession is good title 
against all but the true owner, and a person in peaceable posses- 
sion of land has, as against every one but the true owner, au 
interest capable of being inhoxited, devised or conveyed.^^ This 
in my judgment correctly repro-:cnts the law as laid down by the 
authorities. It is a])paront from the judgment of Lord Watson 
in the case of Bandar v, Barhati (4) that their Lordships of the 
Privy Council approved of the doctrine laid down nn AaAcr v. 
Whitloek, 

The case then stands thus. Bisharat, the plaintiffs’ fat!)or, had 
a possessory title which on his death passed to his heirs. His 
daughters, the plaintiffs, were entitled to a share of this property, 

tho whole of which was wrongfully taken possespion of by their 
brother. They have brought their suit within the statutory period 
of twelve years. They have a good case against him to recover 
possession, and they have an equally good case aghinst the appel- 
lants who derive their title through him. This disposes of tho 
only plea urged iii appeal. I would for those reasons dismiss 
tbis pippeal with costs. 

(1) (1904) I. L. It., 27 All., 169. (3) (1902) 1. L. It., 26 M ul, 614. 

H2) Weekly Notes, 19D(i, p. 184. (4) (1P89) I. L. R.«12 All., 61. 
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By the Court : 

The order of the Court is that the appeal is dismissed Mith 
costs. 


Appeal dismissed. 


MISCELLANEOUS. 


Before Mr, Jusiice Sir G-eorge Knox, 

In the mattee oe the petition oe MUHAMMAD ABDUL HAI • 

Act No, XVIII of 1879 (Legal BractiUoners* Act)^ sections 13 and 14 — 
Jurisdiction ^Inquiry ly Court subordinate to the Nigh Court into con* 
duct of pleader 'practising before it. 

Held that the woids any such misconduct as aforesaid^' as used in sec- 
) tion 14 of the Legal Practitioners Act, 1879, relate to all the cases set out in 
section IZ of the Act. The authority therefore to inquire into a matter fal- 
ling within the purview of section 13, clause (fj, of the Act is not confined 
to the High Court, but may be exercised by a subordinate Court before which 
the pleader or mukhtar whose conduct is called in question may be practising. 
In the matter of Furna Chunder Bal, MuTchtar (1), In the matter of 
Southehal Krishna Eao (2) and In the matter of a Bleader^ (3) referred to. 

This was an application arising out of the following cirenm- 
stanees. On the 15th of May 1906 the District Magistrate of 
Bijnor passed an order directing a Deputy Magistrate to charge 
one Muhammad Abdul Hai, a pleader, under section 14 of the 
Legal Practitioners Act and to adjudicate on the charge. The 
alleged improper*conduct on the part of the pleader was that of 
^‘tempting and inducing two subordinates to act contrary to their 
duty in allowing him to examine the treasury cash book.^^ The 
pleader concerned applied to the High Court under '^section 15 
of the Indian High Courts' Act'^ praying that the Court under 
its general powers of superintendence might order the District 
Magistrate not to take proceedings against the applicant upon 
the ground . that the District Magistrate had no jurisdiction 
conferred upon him by the Legal Practitioners Act, 1879. 

Mr, Aldul^ Majid and Babu Surendra Math Sen, for the 
applicant. 

The Cffioiating Government Advocate (Mr. W* Wallach), in 
support of the order. 
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(1) (1899) I. L. 27 Calc., 1028. (2) (1887) 1, L; R., 16 Calc., 162. 

(3) (1902) I. L, R., 26 Mad., 448. " 
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Knox^ J. — On the 15th of May 1906 the Collector and 
Magistrate of Bijnor directed a Deputy Magistrate subordinate to 
him to cHarge a certain picador under section 14 with improper 
conduct and to adjudicate on the charge. The improper conduct 
in another portion of the order is set out as consisting of tempting 
and enticing two subordinates of the Collector's ojSSce to act 
contrary to their duty in allowing him, the pleader, to examine 
the treasury account-book. The pleader concerned applied to 
this Court under section 15 of the Indian High Courts^ Act 
and asked this Court to direct the Collector of Bijnor not to make 
any inquiry. The learned counsel who appears for the pleader 
concerned contends that section 14 of the Legal Practitioners^ 
Act, 1879, empowers Courts subordinate to this Court only to 
hold inquiry into ea es which fall within clauses fa j and ft) of 
section 13 of the said Act. Clause ffj of the same section, which 
contains the words for any oti.er rcabonablo cause, must, he 
argued, be interpreted, so^ lar as section 14 is concerned, as ^^for 
some cause amoimtxngto misconduct in the discharge of his pro- 
fessional duties and it did not empow^er such Court to hold 
inquiry for any cause under section 13 falling outside clauses (a) 
and (6) of section 13, and misconduct in the discharge of profes- 
sional duty. In support of his argument he rcferi’ed this Court to 
the case of In the maUer of JPurna Chunder Pal, Mukhtar (1), 
and particularly to t!'.at portion of the judgment of Mr. Justice 
Hill which is to be found at page 1041 : — ^^fc'ection 14^ deals with 
that power and provides that, if a pleader or mukhtar practising 
in any subordinate Court is charged in such Court with Haking 
instructions as aforesaid^ or ^ with any such misconduct as afore- 
said,^ the presiding officer shall scud him a copy of the charge and 
also a notico that, on a day to bo appointed therein, such charge 
will bo taken into consideration; and then follow directions as to 
the procedure to be adopted in the matter. The taking of instruc- 
tions and misconduct here referred to relate to ejauses (a) and 
(5) respectively of section 13 — see In the matter of Bonthekal 
Krishw Rao (2)^ — and it is only in such cases that a subordinate 
Court is authoriized to proceed under section 14.^^ The view 
taken by Hill, J., undoubtedly supports the argument put 
(1) (1899) I, L. R., 27 Gale., 1023. (2) (1887) I. L, 18 Calc., 182. 
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forward by the learned counsel^ but with the greatest respect to 
that learned Judge^ it appears to me that sufficient weight was 
not attached to the important change which was intioduced into 
section 13 of Act XVIII of 1879 by Act No. XI of 1896. At 
any rate I find no specific allusion to the change by which the 
various offences enumerated in section 36 of Act No, XVIII of 
1879 were removed from the place where they originally stood 
in the Act and so placed as to precede section 14^ or it may be 
that; as the misconduct which was then before the Judge was 
misconduct which had taken place in 1891 or some earlier date, 
it was held that the case was one which fell within the law as 
contained in the earlier Act. I find that this point was specially 
considered by Ghosh, J., who came to the conclusion that it was 
extremely doubtful whether such misconduct^ namely, misconduct 
antecedent to enrolment of the mukhtar as mukhtar was ^^any 
other reasonable [cause, within the meaning of section 13, and 
be doubted that the Legislature ever intended to provide for 
such a case. Still, as will be seen from the w^bole tenour of his 
judgment, he considered that the -woi'ds any such misconduct as 
aforesaid in section 14 of the Act as amended did apply to all 
the provisions contained in the amended section 13. Anyhow 
the case upon which Hill, J., relied, namely, In the matter 
of Southelcal Krishna Rao (1) was a case in 1887 antecedent to 
the change wffiich was made in section 13. If I were to adopt 
the constrifcction which the learned counsel for the pleader wishes 
me to adopt, I should be practically holding that offences falling 
within clauses (c) to (J) are not misconduct into which subordi- 
nate Courts can hold inquiry. Although I do not base my judg- 
ment on the inconvenience which would be caused to subordinate 
Courts, I base my judgment on the inconvenience which would 
be caused to legal practitioners, and also to this Court, were this 
Court the only Court that could hold inquiry into the cases falling 
under clauses fc;, {d),(e) and (f) which had been committed 
or which were said to have been committed before a subordinate' 
Court. Looking to the difference between sections 13 and 14 as 
they originally stood, and sections 13 and 14 as they now stand, ' 
I find myself compelled to hold that the words ^^any sucli 
(1) (1887) I. L. B., 15 Calc., 152. 
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misoonduot as aforesaid ” relate to all the cases set out in section 
13. In r«ply my attention was called to the case — In the matter 
of a Pleader (1), in which the wiitiug of an anonymous letter by 
a pleader containing allegations which wore intended to prejudice 
the mind of an officer in couneeti ,n with a matter which ho was 
investigating was held by the Madras High Court to bo “ other 
roasonablo cause ” within the meaning of clause (f) of section 13. 
In so holding that High Court added that they accepted the 
interpretation of clause (f) of section 13 of the Legal Practition- 
ers’ Act of 1873 which was adopted by the Calcutta High Court 
in Jn the matter of Puma Ghunder Pal, Mnhhiar. Holding 
therefore, as I do, that the subordinate Court has jurisdiction to 
take action under section 14 of Act No. XVIII of 1879, 1 find 
no cause for interfering. I di.smiss the application. 


APPELLATE CIVIL. 


^dfore Iff. Jmtim Aihman* 

K0NDAK AND OTHBBS (Debibnbants) tj. BIDHI CEANI) (PLAtyxiPF),* 
Act V of 1882 (JEasemenU Act), mciion 4 — of pneaeg-^ 
SttU hy occupier of ho use ^ 

Nob only tlio owner, but tlio Iobspo or other perBOn in lawful poBHCsnion 
of promiBOs may maintain an action if lu« right of privacy w intorfcrcd wuh* 
Qokal frasad v. Hadho (2) ruforrod to, * 

Tub plaintiff in this case sued as a lessee of a certain house 
to obtain an injunction for the closing of a door opohed by the 
defendants upon the ground that the door in question interfered 
with the plaintiff’s right of privacy. The Cou:t of first 
instance (Munsif of Koil) decreed the plaintiff’s claim, and 
iho lower appellate Court (additional Subordinate Judge of 
Aligarh) affirmed the decree though in a modified form. The 
defendants appeahxl to the High Court, urgiug mainly that the 
plaintiff, not being the owner of the house, had no right to sue. 

Munshi Gulzari Lai, for the appellants. ' 


♦ Secoud Appeal No. 265 of 1006, from » docreo of M iulvi Mtula Bakhsh, 
Additioual Subardlua to Judge of Aligarh, ditod the 13th of<fauuary 1006, 
modifyiug a decree of Babu Jagat Naraiu, Munsif of KoiL dated the 6di of 
May 1004* 

(1) (1002) I, Ii* E, 26 Mad,, 448. 


(2) (1888JI*L,l,,ip All,36S. 
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Mr. M. L. Agarwala (for whom Munshi Oobind Prasad)^ 
for the respondent, 

Aikmax^ J. — The plaintiflT, who is respondent here, obtained 
from the lower appellate Court an injunction directing the appel- 
lants to close a certain door^ which had been opened by them on 
the ground that it interfered with the plaintiff’s privacy. The ’ 
defendants come here in second appeal. The only plea urged 
before me is that the plaintiff could not maintain the suit as it 
was not shown that he was the owner of the house, the privacy 
of which was interfered with. In support of this plea reference 
is made to the ca^e — Qokal Prasad v. Badho (1). It is true that 
at page 387 of the judgment in that case, it is said that an owner 
of a house has a good cause of action where there is substantial 
interference with the right of privacy. But I cannot take this 
as deciding that the owner only has a good cause of action in 
such a case. There is no reason why a lessee, or other person 
who is in lawful possesssion of premises, may not maintain an 
action if his right of privacy is interfered with. No plea is set 
up here to the eflPecb that the door was opened with the consent of 
the owner of the house occupied by the plaintiff. The learned 
vakil for the appellants practically admits that the language of 
section 4 of the Easements Act, which defines an easement as a 
light which the owner or occupier of land possesses, is against 
him. I dismiss tlie appeal with co^ts. 

The objection under section 661 of the Code of Civil Procedure 
is not pressed and is likewise dismissed. 

Appeal dismissed* 

(1) (1888) I. L. E., 10 AIL, S58j 
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Before Bit Stanley, KnigM, Chief JuBiioOi and Mr* Justice Sir G-eorge Knox* 

AdHHEY LAL (Deebitbant) ®. JANKI PHASAD and anotheb 
(PlArNIIBBS).* 

Act (Local) No. II of 1001 (Agra Tenancy Act), tection Z2— Occupancy 
holding — Jnrisdiction — Civil and Mevenue Courts, 

Where plaintiffs sued in a Civil Court for piossossioa under an agreement 
of part of an occupiancy holding : Mold that the suit wou'd not lie, being 
contrary to tho intention of section 32 of the Agra Tenancy Act, 1901. 

This was a suit for recovery of possession of, amongst 
other cultivatory holdings, a moiety of some land situate in mauza 
Dunetia in the district of Muttra, of which tho plaintiffs 
complained that they had been wrongfully dispossessed by the 
defendants. The plaintiffs and the defendants were descendants 
of one Nawal Kishore and were closely related, and the claim 
was based upon an agreement of the ICth of May 1894, under 
which tho property of which tho plaintiffs were joint owners 
was divided. The Court of first instance (Subordinate Judge 
of Agra) dismissed the claim upon tho ground that tho suit was 
not cognizable by a Civil Court in view of the provisions of 
section 82 of the Agra Tenancy Act, 1901. On appeal the 
District Judge modified the decree of Iho Court of first instance 
and gave a dccreo to the plaintiffs for possession as mortgagees of 
one-half of tho holding in mauza Dunetia. Against this 
decree tho defendant Aohhey Lai, who tvas^ recorded as solo 
mojtgagcc of these holding-^, appealed to the High Court. 

Babu Molian Lai Sandal, for the appellant. 

Babu Chandra Mulcerji, (for whom Jinhu SitalFrasad 
Chose), for the respondouts. 

Stanley, C.J., and Knox, J. — In tl e suit out of which this 
appeal has arisen tho plaintiffs roapondonts claimed a decree for 
possession of. amongst other cultivatory lands, a moioty of land 
situate in mauza Dunetia in the district of Muttra, of which they 
complained that they had been wrongfully dispossessed by the 
defendants. Tho plaintiffs and the dol'ondauts are the descend- 
ants of ono Nawal Kishoro and aro closely related, and tho 
claim is based upon an agreement of the 16th of May 1894, 

•SBCoad Appeal No. 21 of 1005 from a dfcreo of IL Warburtoa, Esq., 
Lisfcriot Judge of Agra, datiud the 28tlji of JSoptomlmr 1904, modifyiug a docroo 
of Babu Kaj Natb rranad, Subojcdinato Judgo of Agra, ditod i-bo 30ib of June 

1904, 
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under whicli the property of which they were joint owners 
was divided. The Court of first instance dismissed the claim 
on the ground that the suit was not cognizable by a Civil 
Court in view of the provisions of section 32 of the North- 
Western Provinces Tenancy Act, Act No. II of 1901. On 
appeal the learned Distiict Judge modified the decree of 
the Court below and gave a decr,ee to the plaintiffs for posses-, 
sion as mortgagees of one-half of the holdings in mauza Dunetia. 
Of these holdings the appellant, Achhcy Lai, is recorded as the 
sole mortgagee. Against this decree the present appeal has been 
preferred. 

The holding in question is an occupancy holding, and the only 
interest which the parties or any of them have in it is a mortga- 
gee right. The learned District Judge in his judgment observes 
that the lower Court has treated the suit as one for the division 
of holdings and has dismissed it as such under section 32 of Act 
II of 1901.^^ He then says:— I do not think this view is 
correct. In no case is it proposed to divide a holdiog. All the 
holdings are let to sub-tenants and the agreement is in effect 
merely that the rents of the holdings shall be collected in varying 
proportions by the parties to it. Nor is it a suit to divide the 
rents of holdings, but a suit to give effect to a certain agreement 
as to division wlyich is a very different thing.^^ We are unable 
to agree in the view of the learned District Judge. We think 
that the suit^ is one within the purview of section 32 and is not 
cognizable by a Civil Court. The Court is asked to declare that 
the plaintiff is entitled to an undivided share of an occupancy 
holding and to put him into possession of that share. To the 
agreement which forms the basis of the claim the landholder was 
no party. Section 32 (1) prescribes that no division of a hold- 
ing or distribution of the rent payable in respect thereof made by 
the co-sharers therein shall be binding on the landholder unless 
it is made witb his consent ; and paragraph (2) of that section 
declares that no suit or other proceeding for the division of a 
holding or distribution of the rent thereof shall be entertained 
in. any Civil or Eevenue Conrt.^^ Neither a Civil or Eeveniie 
Court can therefore partition or divide an occupancy holding. 
Such partition i)r division can only be effected out of Court with 
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the consepit of the landholder. What the C ^urt is asked to do in 
this case is to declare that the plaintiffs, who at the best are joint 
owners of an occupancy holding, have a legal right to a definite 
share in such holding and to put them into possession of that 
shara This is in effect to declare that a division of a holding 
without the consent of the landholder is binding and enforceable. 
The section appears to us expressly to forbid this. We may add 
tl'.at if a Court is not permitted to entertain a suit for the divi- 
sion of a holding and cannot therefore divide the holding, it cer- 
tainly, we think, ought not to attempt to adjudicate upon claims 
of joint tenants to be entitled to definite shares of such holding, 
and that too behind the back of the landholder. . We may further 
point out that if the Court were at liberty to declare the rights of 
parties to separate parts or shares of an occupancy holding, great 
difficulty might ho experienced in working out the provisions of 
section 22 of the Act in regard to the succession to tenancies. We 
think in view of the scope and object of the Tenancy Act that no 
restricted interpretation should be placed upon section 32. The 
Legislature has shown in unmistakeahlo terms that the division 
of a holding should not be permitted save with the consent of the 
landholder, and that*a Civil or Revenue Court should not enter- 
tain a suit or other proceeding which has the effect of causing any 
such division. 

We therefore allow the appeal, sot aside the decree of the low- 
er appellate Court and restore the decree of the 'Court of first 
instance, dismissing tho plaintiffs’ claim w'ith costs as therein 
provided. Tho plaintiffs respondents must pay the costa of this 
appeal and also the costs in the lower appellate Court. In view 
of our judgment in the appeal the objections fail and are dis- 
missed. 

Apjpeal decrml. 
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Sefort Sir John Stanley, Enight, Chief Juttice, and Mr. Jnatioe Sir William 1906 

Burhitt. * Aaguit 14* 

LACHMI NARAIN (Deeekdant) v, NIROTAM DAS and ANOtiHER " 

(Pdaintiefs] 

Act (Local) Noe II of 1901 ( Agra Tenancy Act), secttonf 176, 177 and 182-^ 

Ajppeal — Jurisdiction. 

Seld that no third appeal will lie to the High Court from a decree of 
the DiKstrict Judge passed in appeal from an appellate decree of the Collector 
under the provisions of the Agra Tenancy Act, 1901. LacJmi Narain v. 

JJirotam Las (1) followed. 

This_ was a suit brought to recover arrears of rent in the 
Court of an Assistant Collector, The plaintiffs obtained a 
decree. The defendant piefened an appeal to the Collector 
under the provisions of section 176 of the Agia Tenancy Act, 

1901. On this appeal the Collector affirmed the decree of the 
Assistant Collector. A second appeal was then preferred to 
the District Judge under section 180 of the Act with the result 
that the District Judge affirmed the decrees of the Courts 
below. The defendant thereupon appealed to the High Court. 

When the appeal came on for hearing a preliminary objection 
was taken that under tlie provi&ions of the Tenancy Act no third 
appeal lay under the ciicumstances to tl e High Court. 

Babu Jogindro Nath Makerji^ for the appellant. 

Mr. M. Le Agarwala (for whom Babu Sital Prasad Ghose)^ 
for the responderfts. 

Stanley, O.J., and Burkitt, J. — The hearing of this appeal 
was referred by our brother Aikman to a Bench of two Judges,^ 
inasmuch as ho had some doal)t as to the propriety of the 
decision of our brother Kichards in the unreportecl case of 
Lachmi Narain v. Nirotam Das (Second Appeal No. 256 of 
1906, decided on the 3rd of July of the present year).t The 
question arises under these circumstances : Nirotam Das sued for 
arrears of rent in the Court of an Assistant Collector of the second 
class and obtained a decree. An appeal was preferred to the 
Collector under the provisions of section 176 of the North-Western 
Provinces Tenancy Act, Act II of 1901. On appeal the Collector 

• Second Appeal No. 275 of 1905, from a decree of Saiyid Muhammad Ali, 

District Judge of Mirzapnr. dated the 12th of January 1906, confirming a 
decree of the Collector of Mirzapur, dated the 6th of September 1904. 

(1) Weekly Notes, 1906, p. 261. 

Since reported, Weekly Notes, 1906, page ^fil^ 
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confirnied the decree of the Assietant Collector. A second appeal 
■was preferred to the Distiict Judge under section 180 of the Act, 
with the result 1 hat lio also confirmed the decrees of the Courts 
hclow. Now au appeal from the decision of the District Judge 
has been preferred to this Court, and a pieliininary objectioD is 
raised to tho healing of the appeal, namely, that no third appeal 
lies to this (,'oni't. The language of section 182 is as follows: — “ A 
second appeal shall lie to the High Court from tho decree iu 
appeal of a Distiict Judge in accordance with the provisions of 
Chapter XLIT of the Code of Civil Procedure. It is contended 
on behalf of tl;e appellant that tho words “second appeal” as used 
in this section include a “ tliird appeal ” and that therefore the 
apiiellant is entithxl to appeal to this Coiu-t. We arc of 
opinion timl. this ooutc'ution is not sound. The Legislature 
has usuil u word iu tho section which is clear and unequivocal, 
namely, “tocond,” and wo do not think we should be justified in 
giving to that word “second” a moaning which it does not possess, 
namely, “third.” We must romemhor that an appeal is the 
creation of Statute, and no person is entitled to appeal unless the 
right to do so has been expressly given by Statute. We think 
that tho e.xpression “second appeal,” as used in this section, is 
obviously of limited significance and does not include third 
appeals. It will ha noticed that in the latter part of the section 
tlie words used are “from the decree in appeal of a District Judge” 
not “ from the decree in appeal or second appeal of a District 
Judge.” Under tho Act, in cases which come before an Assistant 
Collector of tho second class, an appeal is allowed first to tho Col- 
lector and thou to tho District Judge. So in tho ease in which a 
suit which comes in tho first instance before an Assistant Collector 
of tlui first class au appeal is given by section 177 to tho Distiict 
Jhdge ami under section 182 to tho High Court. We think 
that section 182 was intended to moot, and was confined to, suits 

C 

which were instituted in the Court of au Assistant Collector of the 
first class or of a Coliootor, and was not intended to embrace suits 
instituted before an Assistant Collector of the second class, most 
of which are very petty in their nature j for oxamplo, there is 
involved in this appeal the sum of lis. 6 odd only. We agree in 
the view which ■w'as taken by our brother Eiohftrds'' in the case fo 
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which we have referred. We may point out that when the 
Legislature gave permission to institute a third appeal fn an Act 
which was passed two days alter Act No, II of lliOi, namely, 
Act No. Ill of 1901; they used the expression ‘Hhird appeaU^ 
We refer to section 213 of the Land Revenue Act. For these 
reasons we allow the preliminary objection and dismiss the appeal 
with costs. 

Appeal dismissed^ ^ 


JBefore Sir John Stanley ^ Knight, Chief Justice, and Mr* Justice 
Sir Gf-eorge Knox, 

BAJ KISHORE (PnAiNTirr) v. DtTEGA CHARAISr LAL AKU othees 

Hindu law-^Hindu widow^Kfect of relinguishment of estate hy widow in 
favour of the present reversioners, 

A .Hindu widow iu possession of a widow^s estate in property of her 
deceased husband, a separated and childless Hindu, relinquished possession 
thereof to two persons who at the time were the next reversioners, they 
agreeing to pay her a maintenance allowance ; but it did not appear that she 
intended to make them, if she could, full owners of the property, although 
certain incorrect recitals in the agreement entered into by the widow, when 
she gave possession of the property, might have lent colour to this sugges- 
tion, Both the persons thus put into possession predeceased the widow. 
Held that the nearest reversionary heir to the widow's late husband was 
entitled to succeed on the death of the widow. 

Quoere whethef in these Provinces a Hindu widow can accelerate the 
estate of the heir by conveying absolutely and destroying her life estate ? 
Behar% Lai vf Madho Lai Ahir Cayawal (1) and JBamjptml Kai r, Tula Kmri 
(2) referred to. 

The facts of this case are fully stated iu the judgment of the 
Court. 

The Hon^ble Pandit SundaT Lai and Munshi Mangal 
Prasad Bhargava, for the appellant. 

Messrs. A E, Byves, and Tf. Wallach, and Munshi Harihans 
Sahai, for the respondents. 

Staxley, C.J., and KxoX; J. — ^The plaintiff appellant 
during the course of the hearing of this appeal abandoned hie 

^ Second Appeal Ho. 967 of 1904, from a decree of Lala Baijnath, Rai 
Bahadur, District Judge of Jaunpur, dated the I6ih of June 1904, reversing 
a decree of Maulvi Syed Zainul-abdin, Subordinate Judge of Jaunpur, 
dated the 18th of March 1904. 

(1) (1891)*1. L. R., 19 Calc., 236. 
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claim to tjie grove, portion of the property sought to be recovered 
in the suit out of which this appeal has arisen. It has been found 
by the lower appellate Court upon an issue remanded to it by 
this Court that the ruined house in kasha ICirakat, also claimed in 
the suit, was not self-acquired property of Shcobakhsh llai, and 
the claim to this house therefore clearly fails. The only property 
therefore now in dispute between the parties is a 6 anna 8 pie 
share in kasha Kirakat khan and a 6 anna 8 pie share in Chak 
kasha. Those two shares had been the self-aajuired property of 
Hheohaksh Eai, the husband, of Musammat iSheobarna Kunwar. 
lie died childless many years ago leaving his widow him surviv- 
ing. At time of-his death his presumptive heirs were his two 
nephewH liamcshtir Dayal and Slieoambar Lai, sons of his uncle 
Bhairo I)at. The defendant Durga Cliaraii Lai is the grandson 
ul' liame-shur Layal. After the death of her husband Musammat 
Bhooharna Kunwar mado transfers in favour of sevcial parties of 
portions of the property of her husband, including kasha Kirakat 
khas. In consequence of thwe transfers Rameshar Dayal 
iustitulod a suit to have the transfers set aside and for possession 
of the property, alleging that it was ancestral property which 
bad belonged to Bewai Lai, tho father of Bhcobakh.sh Rai, and 
that Blieohakhsh Rai had prc<icccasod his father. It was decided 
in that suit that none ol tliotrausl'ens wore made to moot a logal 
necessity and therefore that they should [>e cancelled, hut that 
Musammat Bhooharna wa.s entitled to retain po.ssession of tho 
property during her life. This wo gut her from the decree of the 
Buhordinato Judge of Jaunpur, dated tho 20tli of April 1871, which 
has been filed in this case. Bheoharna Kunwar after tho date of 
this order appears to have permitted Rameshar Dayal to hold 
possession of tho property in dispute in this suit, which was half 
of the property owned by Shcobakhsh Rai in kasha Kirakat Mas 
and Chak kasha, he paying her maintenanco allowance, but there 
is no evidence before the Court to show what the arrangement 
was under which he was allowed so to enjoy the property. In a 
document dated the lIHh of March 1872 whereby Musammat 
Sheoharna Kunwar gave up possession of tho other half of the pro- 
perty in dispute to Sheoambar Lai, the father of the plaintiff, there 
is a recital that her husband was the owner of a 18 anna 4 pie share 
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in kasba Kirakat hhas and a 13 anna 4 pie share in Abdullahpnr 
by right of purchase and of shares in two other villages with which 
we are not concerned and that Mu^^ammat Sheobarna Kunwar was 
in possession of this property up to the date of the document. Then 
follows this recital : — One half of this property has been decreed 
in favour of Lala Eameshar Dayal on the ground of light and 
proof of inheritance.^^ Then follows a statement that Musammat 
Sheobarna Kunwar was an old and pardanashin lady and unable 
to do the work of the ilaka and that Shcoambar Lai is entitled to 
it by right of inheritance and was prepared to bring a suit to 
enforce his right, and after these recitals she purported to give up 
her possession of this half of the property to Sheoamhar Lai and 
to put him into possession of it. The document contained a 
provision that out of the income of tho property Sheoambar Lai 
should, during the lifetime of Sheobarna Kunwar, give her in 
cash Rs. 31-8 per annum and the income of a market for one 
clay in one month for her maintenance. This document was 
witnessed by, amongst others^ Eameshar Dayal, who doscribed 
himself as the owner of the other half of the property.’’ The 
recital in this document that one half of the property had been 
decreed in favour of Eameshar Dayal is not correct. As we have 
pointed out, by tho decree of the Subordinate Judge of Jaunpiir of 
the 12th of April 1871 tho transfers made by Musammat Sheo- 
barua were declared to be invalid, but her life estate in the pro- 
perty was not interfered with, nor was one half of the property 
decreed in favour of Eameshar Dayal. This recital in the docu- 
ment of the l3th of March 1872 is altogether inaccurate. Both 
Eameshar Dayal and Sheoambar Lai predeceased Musammat 
Sheobarna, She died on the 24th of October 1894, and upon her 
death the defendant^, who were in possession of the property in 
dispute, refus(3d to give up possession to the plaintiff, Avho admit- 
tedly was the nearest reversionary heir of Sheobakhsh Eai at the 
death of Musmmat Sheobarna. Hence the suit out of which this 
appeal has arisen. 

The first^Court decreed the plaintiff’s claim in respect of the 
property now in dispute, but upon appeal tlie lower appellate 
Court reversed the decision of the Court below, holding that the 
plaintiff under all the circum'u ances had no light to the property 
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In the course of liis judgment the learned District Judge 
says : — After the suit of 1871 the widow gave half the proper- 
ty in Kirakat to flie plaintiff and he i.s in possession of it. The 
other half remained in }io<.-;cs.«iou of the defendant. During the 
widow’s lifetime each of the parties lot the propoity to tenants 
and recovered its rent as owner. The widow received mainten- 
ance from both. Therefore, although the property may have 
i>een the property of Bheobakhsh and went to his widow after his 
death, yet the partias by their own conduct treated it as if it 
belonged to Bewai Lai by right ot survivorship after the death of 
hLs son and allowetl the widow ti give half to one and put the 
other in possession of the other half. They cannot therefore 
rocodo irom their own conduct now, and the plaintiff, who is in 
possession of the half, turn i-ound and say that hislialf was limited 
to the widow’s iil'c-cstato. Jt was on the contrary given to his 
father a.s he was about to sue lor it in recognition of bis right as 
rovensiouer, and the widow contented iiensoll* with a maintenance 
allowanoo as if it was the joint property of her husband and 
father-in-law. X tboreforo hold that the plaintiff' has no right 
to .sue.” 

We are of oi)inion that this decision is erroneous. If (hero 
were any ovidonco on the record to show lliat Musammat 
Bheobarna al)Solutoly relinquished her life estate in the property 
in favour of Kameshsir Dayal, wo should have been bound to 
consider whether or not that rolinquishinont did not have the 
off’oot of accelerating the estate of iiaineshar Dayal, who at the 
time was one of tho two p^•e^ulnplIve heirs of Bheobakhsh lioi. In 
tho case of Behai'i Lai v. Madko Lai Ahir Oayawal (1), Lord 
Morris, in delivciing tho judgment of thoir Lordships of the 
Privy Council, observed -“It may be accepted that according 
to the Hindu Law the widow can accelerate the estate of the 
heir by conveying absolutely and dedroying her life-estate.” In 
that case it was not ueocssary to decide this question seeing that 
it was hold that as the widow retained posso.ssion for her own life 
of the property of her husband under tho provisions of the 
ikearnama under which she purported to rolinquisli it, she had 
not completely surrendered her estate and it did not therefore 
(1) (iSOl) I. L. B., 19 Ottlc., 236. 
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become immediately vested in the grantee. In the judgment it 
is said: — ^^It was essentially necessary to withdraw her owti( life 
estate so that the whole estate should get vested at once in the 
grantee. The necessity of the removal of the obstacle of the life 
estate is a practical check on the frequency of such conveyances.-’^ 
The position taken up by their Lordships of the Privy Council is 
in conflict with the rule laid down by a Full Bench of this Court 
in the case of JRamphal Rai v. Tula Kuari (1). In the course 
of their judgment, in that case, tlie learned judges, consisting of 
Stiaight, Oldfield, Brodhurst and Tyrell, JJ., said: — We know 
of nothing in the Hindu Law to sanction the view that a pez’son 
possessed of limited rights, such as tho-e of a Hindu widow, can 
by uniting with one of many otlicrs having identical interests in 
expectancy on the happening of a certain event anticipate that 
event and' convert such individual expectancy into an immediate 
absolute estate of full propiietorship. If this were permissible, 
it would virtually confer upon a Hindu widow the right of direct- 
ing the succession to her husband^s property in her lifetime 
when in law it only happens upon her death.’’ It is unneces- 
sary for us in the present case to determine whether the position 
assumed by the Judicial Committee in the case of Bihar i Lai v. 
Madho Lai Ahir Gayawal was intended as a recognition of the 
rule which undojibtedly prevails in the Calcutta High Court, 
inasmuch as we are unable to find on the record any evidence to 
establish that Musammat Sheobarna Kunwar ever made an abso- 
lute surrender of her life estate in favour of Rameshar Dayal. It 
would seem that by some arrangement Rameshar Dayal was 
permitted to hold possession of the property, he paying a ceitaiu 
allowance to Musammat Sheobarna for her maintenance. This 
falls far short of proving an absolute surrender of the life estate. 

It was weakly contended that the plaintiff is estopped from 
maintaining the suit. This argument was based upon the docu- 
ment of the iSth of March 1872, on the fact that the plaintiff' 
and his father took benefits under that document and on the 
facb that Rameshar Dayal was a witness to that document and 
in it described himself as owner of the property in dispute. 
We are unable to hold that these matters or any conduct 
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on the part of the plaintiff or of Ids father Sheoambar Lai 
are^ or is, such as to disentitle the plaintiff to maintain his 
claim. 

Under these circumstances we think that the decision of the 
('■ourt of first instance was correct. Eaj Kish ore was admittedly 
the nearest reversionary heir of Sheobakhnh Rai when the inheri- 
tance opened up on the death of Musammat Bheobarna. We 
therefore allow the appeal, set aside the decree of the lower 
appellate Ck)urfc, and restore the decree of the Court of first instance 
in regard to two^pi-opertios nuniioned in schedule B, namely, 
the shares in kasha Kirakat khas and in Chak kasba. In respect 
of the house in luins in kasba Kirakat and the grove mentioned 
in the schedule to the claim the appeal fails. The proper order 
W0 think as to costs will be that the paities shall pay and 
ret^civo costs in all Courts, according to failure aud success. We 
order acjcordingly. The uiosno piofits awarded to the plaintiffs 
uili be (lctornnne<l iti cvemition. 

Decree modified. 


Mr, Justiee BanerjL 

PARSOTAM NAKAIN (DnjrEwUAKT) t?. CnilRPA LAh (PrAiNXirF)> 

Act JS">, IF of 1SB2 {Trtimfer of Frojinrii/ AetJ, sections 62, 80 met 87— 
//i> pmdmiS'**Suit for for eohfttre^ Suit not femimted until deerm 
abmlute, 

A auit for foro< 3 lo»«ro,af a mortgage not terminated unixl tlie passing 
of live docruo absolute. A purebaae, therefore, of the mortgaged property 
made after the passing of the decree nisi, but before such decree is made 
absolute, is subject to the doctrine of tis pmdens, Higgins r, Shaw (1), 
Ohumd Lai v. AMuI AU Khan (2) and SMvJiram Sahshram Marwadi v* 
IFaman Waragan JosU (3) followed. Bdlamg y. SaUne (4) rfStorred to, 

''PuE facts of Ibis case are fully stated in the judgment of the 
Court. ^ 

The Ilotdble Pandit Lai and Pandit lialdeo Mam 

Dme^ for the appellant, 

• Second Appeal No, 620 of 1604 from a decree of B, J. Dalai, Esq*, 
District Judge of Mainpuri, dated the 4th of May, 1904, confirming the 
decree of Maulyi AasijS'-ur-Jiahman, Subordinate Judge of Mainpuri, dated the 

9th of February 1904. 
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Babii Jogindro Nath Ghaudhri and the Hon^blh Pandit 
Madan Mohan Malaviya (for whom Dr, Tej Bahadur Sapru), 
for the respondent. 

Bakebji, J. — The facts of this ease are somewhat complicated 
and are as follows: — 

One Chhatarpat Singh was the owner of a 6J biswa share of 
zamindari. He had two sons^ Kanhai and Gokiil, who inherited 
his property in ©qnal shares. Kanhai^s sons were Makhan and 
Gandharp. Gokul had a son Badri who inherited his share of 
the property. Badri having died without issue^ his half share 
passed to his mother, Musammat Dhan Kunwar. 

The following mortgages of the property of Chhatarpat Singh 
were made by the different members of his family : — 

(1) On 1st March 1889, Dhan Kunwar and Gandharp made a 
simple mortgage of 6 J biswas in favour of Jagannath, father of 
the appellant, Parsotam Narain. 

(2) On 8th July 1889, the same persons (Dhan Kunwar and 
Gandharp) made a mortgage by way of conditional sale of 4^ 
biswas 13 biswansis in favour of one Kand Earn. 

(3) On 8th August 1890, Dban Kunwar and Gandharp made 
a simple mortgage of 2 biswas to Ganga Earn, wlio, on 10th Juno 
1902, sold his righjs as mortgagee to Parsotam Narain, appellant. 

(4) On 16th September 1891, Gandharp and Makhan made 
a usufructuairy mortgage of 6| biswas to one Jagannath, who 
was a different person from the mortgagee under the first 
mortgage. 

Parsotam Karain brought a suit under the first mortgage of 
the 1st of March 1889, against the mortgagors, Gandharp and 
Dhan Kunwar. The latter having died during the pendency of 
the suit, Makhan was made a party as her legal representative. 
The subsequent mortgagees were also joined as parties. A decree 
for sale was passed on 11th May 1896^against all the defendants. 
Execution of the decree was taken out from time to time, but the 
mortgaged property was not sold. 

Upon the second mortgage of Sih July 1889, a suit for foreclo- 
sure was brought by the heirs of Nand Ram against Gandharp and 
Makhan and tlje prior and subsequent mortgagees ; and although 
the plaintiffs to that suit were mortgagees of 4 biswas and 13 
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biswansis, they included in fclieir claim the whole of the 6J 
biswas on the ground that they had offered to redeem the prior 
mortgage. A doereo was made in their favour on the 20th of 
Dooontber 1001, fur Coreelosuro in respect of the whole of the 0} 
biswas. Thi.s decree wa.s assigned to Parsotam Narain, appellant, 
on 20th June 1002. 

On 4th July 1902, Makhan sold his one-fourth share in the 
property amounting to 1 biswa and odd to tho plaintiff, Chheda 
,Lal. 

On 0th July 1002, Parsotam Narain made an application for 
an order absolute for forcloaure under section 87 of the Transfer 
of I'roperty Act, but did not make Chheda Lai a party. It does 
not appear that he had notice of tho purchase by Chheda Lai. 
Makhan, however, was impleaded in tho proceedings. On Cth 
Boptombor 1 002, an order absoluto for foreclosure was made in 
i-ospoct of OJ biswas, and on tho .stnmgth of this order posseasion 
was taken and mutation of naux's was obtaintnl hy Parsotam 
Nartiin. 

Thereupon tho present suit was brought by Chheda Lai, tho 
puroha-cr from Makhan, for po.s.si*'.sit)n of tho share purcliasod by 
him. ITo oflured to redeem tho conditional sale in favour of 
Hand Rum, aa also the first and third mortgage.s. The Court of 
first imstanco inado a decree in his favour conditional upon his 
rt'dei'ming the firat mortgage, and this docrco basjjcon affirmed 
by tho lower appellate Court. Hence this appeal. 

It is contended on behalf of tho apjiolknt that as tho decree 
for foroolosuro, pa-wod on the 20th Doeombor 1901, related to the 
whole of the OJ biswas and has been made absolute, the property 
has vested absolutely in tho appellant Parsotam Naraiu and the 
plaintiff has acquired no title to any part of it under his purchase. 
On behalf of tho respondent it is urged that as tho plaintiff had 
pureliused Makhan’s share before the application for an order 
absolute for foroolosuro was made, that order is not binding on 
tho plaintiff, and he has still tho right to redeem the mortgage 
upon which tho decree for foreclosure was passed". In answer to 
this contention tho learned vakil for the appellant urges that the 
decree and tho order absolute for foroolosuro are binding on the 
plaintiff under the rule of lie pendens. 
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There can be no doubt that if the plaintiff is bound by the 
order absolute for foreclosure he has acquired no title under his 
purchase and has no right to maintain the suit. That the decree 
nisi for foreclosure, passed on the 20th December 1901, is binding 
on him can admit of no doubt, as his purchase was of a date 
subsequent to the date of the decree and the decree was obtained 
against his vendor. The question to be determined therefore, is 
whether the order absolute for foreclosure, passed against his 
vendor is equally binding on him. It is conceded that it would 
be binding if the purchase was pendente lite. This leads 
to the question whether the Us terminated with the decree under 
section 86 of the Transfer of Property Act or continued till the 
final order was made under section 87. 

By section 62 of the Transfer of Property Act, which formu- 
lates well known rules on the subject, Us pendens continues during 
the active prosecution of a contentious suit or pioceeding ; so 
that it terminates upon the final decision of the suit or proceed- 
ing. But the Us pendens is not terminated where the decree 
does not put an end to the suit.’^ (Sngden on Vendors and 
Purchasers, p. 760.) In Fisher on Mortgages it is stated on the 
authority of Biggins v. Shaw{l) that a decree which is not final, 
as a decree to account, which puts no end to the matters in 
question, binds as pendens.^’ (4th Edn., pp. 543 , 649.) The 
same appears to be the law in America. Bennet in his work 
on Lis Penciens, observes that the decree or judgment to be final 
must be of such a character as puts a conclusion to the matters 
in question in the suit. Interlocutory decrees or orders cannot 
have that effect, although they may purport to settle the rights of 
the parties. The Court, however, still would have power to 
modify or vacate them, and for all purposes of notice or binding 
force, Us pendens will continue notwithstanding such orders or 
decrees.’^ (See Hukum Chand on the law of lies Judicata, p, 
698.) It is thfus clear that Us pendens continues until a final 
decree is passed in the suit. The decree under section 86 of the 
Transfer of Property -Act in a suit for foreclosure is *a decree nisi 
only and does not finally terminate the litigation. The right to 
redeem still subsists, and it is only when an order is made under 
• (1) Dr, U3id War., 356. 


1906 


PABSOTAM 

V, 

Chhbda 

LAB. 



so 


THK INDIAN LAW EEPOETS, 


1906 


Eabsotam 

H^KAIN 

C. 

Chhbba 

Laii. 


[VOL. XXTX. 


section 87 that “ the defendant and all persons claiming through 
or under him” are absolutely debarred of all riglit to redeem and 
the debt secured by the mortgage is doomed to be discharged. 
Until, therefore, an order ab.iolute is passed under tliis section, it 
cannot, as it seems to mo, be said that the litigation has terminated 
and that a final decree in the suit has been passed. This appears 
to be the law in America under which Us pendens continues 
until possession is delivered under the decree for foreclosure. It 
is stated in Bennot on Lis Pendens (p. 120) that " although it is 
traein a general sense, that lis pendens ceases with the rendition 
of judgment or entry of final decree, yet in the case of a fore- 
closure of a mortgage on real estate, it cannot be said that lis 
pendens coa.sos upon the making of the master’s deed after sale 
under the decree, Wiioro something remains to be done by the 
Court in the execution of its judgments and decrees, other than 
can be done witliout order of Court by the merely ministerial 
officers of the Court, lis pendens continues until this docroe is 
executed. So in the case of the foreclosure of a mortgage it con- 
tinues until the puroha'^cr has been put into possession of the 
property (Ilukum Clumd, p. 697, and Ghose on Mortgages, 3rd 
Edn., p). 792.) To the same effect is the following observation 
in Van Fleet’s Former Adjudication (Vol. II, p. 1098) ; — ^“In a 
foreclosure suit in 0 (piity tho Court is not functus offido until 
tho decree is executed hy delivery of po'session, and tho lis 
pendms docs not cease until that is done.” In tljc analogous 
case of a docroe under section 88 of the Transfer of Propei’ty Act, 
it was held by this Court in Ghunni Lul v. Ahdul AH Khun 
(1) that such a docroe being only a deoreo nisi and not a final 
decree, tho suit in which it k passed does not terminate until an 
order absolute is made under section 89 and that a purchase made 
before tho passing of an order absolute is a purchase pendente lUe. 
The Bombay High Court held in Shivjimm Sahehram Marwadn 
V. Waman Karayan Joshi (2) that execution proceedings “give 
continuance to the lis pendens.’’ Upon those authorities it must 
be hold that tho purchase made hy tho plaintiff in this case was a 
purchase pendente lite and he is bound by tho order absolute for 
foreclosure made on Gth Soptombor 1902, It is urged on his 
behalf that as his purchase was made during the interval between 
(1) (1901) I. li. E., 23 AIL, 381. (2) (1897) I. L. E., 22 Bom., 989. 
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the date of the decree under section 86 and that of the presenta- 
tion of the application for an order absolute for foreclosiirej it 
was made when no proceedings were pending^ and therefore the 
rule of Us pendens does not apply to his case. The answer to 
this contention is that, although proceedings for an order absolute 
had not actually been instituted when the plaintiff made his 
purchase, yet as the suit did not terminate with the decree under 
section 86 but must be deemed to have continued till the making 
of the order absolute, the sale took place pendente lite. It is 
next argued that as the plaintiff by his purchase acquired the 
right of redemption and as he was not made a party to the 
proceedings relating to the order absolute, he was not foreclosed 
of his right of redemption, and it would be a great hardship to 
him were he to be deprived of his I'ight of redemption in 
consequence of an order made in proceedings to which he was not 
a party. There is no doubt much force in this contention, but the 
principle upon which the rule of lis pendens is founded as laid 
down in Bellamy v. Sabine (1) is that there would be no certainty 
as to the termination of litigation if alienations pending a suit 
were allowed to prevail. As for hardship, it was the plaintiff’s own 
fault that immediately after his purchase he did not pay off the 
amount of the mortgage, of which he undoubtedly had notice. In 
the present instance the six months allowed by the decree for pay- 
ment of the mortgage money had expired long before the purchase 
of the property by the plaintiff. So that there can be no question 
of hardship in the case of the plaintiff. In Qadir BaJehsh v. Jwala 
Prasad (2) to which the learned vakil for the respondent has 
referred, the question of Us pendens was not raised or considered. 

As for the above reasons the plaintiff must be held to have 
purchased the property in suit pendente lite, he is bound by the 
order absolute for foreclosure passed on the 6th of September 
1902, and as that order vested the property absolutely in the 
appellant, the# plaintiff has acquired no right to it and cannot 
maintain the suit. I accordingly allow the appeal, discharge the 
decrees of both the Courts below and dismiss the suit of the 
plaintiff respondent with costs in all Courts. 

Appeal decreed, 

(1) (1857) 1 l)e, a. and J., 556. (2) S A. No. 294 of 1902, decided oU th© 

• 20th April 1904. 
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before Mr, Justice Sir George Xnocs amd Mr, Justice Airman. 

SHIB SABITEI BBASAD and OTEma (Pdaintis«ps) «. THE COLLECTOR 
^ OE MEEUIJT (Eefundant).* 

Will — Separated Jltiidu donvhoiled %n the United Troisimes — Mewcation 
of will — JStndencc-^Jresum^tion, 

A separated Hiadu residing at Mocru t executed a will on tlio 20fcli of 
Jaauai'y 1885 and registered tlio same in tlio office of tlio District Registrar on 
the 22ad of January of tlie same year. The testator died on tlie 16tli of 
October 1809. On tko 8th of July 1902 a suit was instituted by certain persons, 
who claimed the property of the testator as his next of kin against the 
Collector of Moorut, who had taken possession of tho property as trustee under 
the terms of the will for purposes therein sot forth. The plaintiffs alleged 
that tho testator had revoked the will of tho 20th of January 1885, and 
tendered evidence to prove that on a certain occasion the testator had said that 
ho had revoked his will. On tho death of the testator the original will was not 
to bo found; but, on the other hand, it was shown that persons interested in 
tho disappearance of the will hud had access to the house of tho testator since 
his death# 

Meld that evidence that the testator had said that ho had torn up tho 
will was not admissible. Simms v. Stetourt and Jones (1), JOoe dem, ShaUcross 
V. JBalmer (2) and Mem v. Keen (3) referred to. 

Meld also that the presumption of Bnglish;iaw that;if a will is traced to 
tho testator*® possession and is not forthcoming at his death it has boon des- 
troyed by him, animo rewmndi, would, at loasi, not be so strong in India as in 
other coun trios where wills are taken greater care of, and under tho circum- 
stances disclosed by the evidence in tho present case did not arise at all* 
Kodmore v. What Ion (4), Much v. Finch (5) and JBrown v. Brown (6) referred 
to. 

The facts of tin's case* arc fully stated in 4ho judgment of 
the Court. 

i’andit Moti Lai Nehru, Babu Durga Chara'h Banerji 
and Mr. IShams-ud-din, for tho ai)pollanth. 

Mr. A. E. Myves, for tho respoudent. 

Khox and Aikman, JJ. — This appeal arises out of a suit 
brought by tho plaintiffs, who aro appellants hero, to recover 
iwssossion of property, movable and immovable, of tho value of 
upwards of Its, 6,00,000. Tho property belonged to one Nanak 
Chand, a Brahman residing in Meerut, who died on the 16th of 
October 1899. He left him surviving his widow named Musammat 
Champa, who died at Calcutta on tho 9fch of March 1900. He 

• Eirst Appeal No. 4 of 1904 from a docrco of Mr. H. JDafid. Subordinato 
Judge of Moorut, dated the 18tb of Soptombor 1903. 

(1) (ISGl) 2 Sw. and Tr , 320. (4) (1804) 3 Sw. and Tr„ 449. 

(2) (1861) L. 11., 16 Q H, 707. (6) (1867) 1. P. and H, 871. 

(3) (1878) 8 P. and !>., 105. (6) (1868) 8 E. and B.,'876, 
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left no issue. The plaintiffs are the grandsons and great-grandsons 
of one Kishan Sahai, the paternal uncle of Nanak Chand, and 
claim to be entitled to his estate as reversioners. On the 20ch 
of January 1886 Nanak Chand executed a will, which is printed 
at page 72 of the respondent’s book. He was then in the 23rd 
year of his age. By this will he left his property, subject to an 
allowance of Rs. 100 a month to any widow he should leave 
behind, in trust to the District Judge, and, if he should decline 
to act, to the Collector of the district. By paragraph 8 of the 
will he declared that J of the income of his estate should be spent 
in charity, namely, in the distribution of food among travellers, 
faqirs, and devotees, and in assisting the needy. Ho states that 
it is not his object that such persons as are healthy and habitually 
carry on begging as a profession and dislike to do work should 
be assisted. By paragraph 9 another J of the income of the 
property is devoted to the assistance of friendless people and 
widows of respectable families who would feel it a disgrace to 
ask openly for relief, and to other matters of public utility. By 
paragraph 10 of the will the remaining J of the income is 
directed to be applied to the construction of a school to be called 
“The Nanak Chand Anglo-Sanskrit School” for teaching 
English, Sanskrit, Nagri and Urdu to students of all ca.stes and 
creeds, preference being given to Hindu boys. The will provides 
t^iat if the testator should leave a son, the whole of his property 
should go to him and ho reserves to himself the right to adopt a 
son. The will provides that only in the event of the testator 
leaving neither a begotten nor an adopted son is the property 
to go to the District Judge. The will also makes provision for 
any daughters that he might leave. In paragraph 1 of the will 
the testator says that ho has long been living separate and has up 
to that moment been separate from the descendants of his uncle 
Lala Kishan, Sahai. This will was witnessed by no less than 
twenty-eight witnesses, and it was presented for registration, and 
duly registered by the District Registrar Mr. Harrison on the 
22nd January 1886. The original will is not forthcoming, but 
an authenticated copy of it, taken from tlie transcript made of it 
in the District Registrar’s book at the time of registration, is on 
the record. The District Judge having declined to administer, 
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the Colleistor of Meerut took possession of the estate a few clays 
after the death of Masaminat Chaiupa. The present suit was 
instituted against the Collector on the 8th of July 1902, and it 
was disinisBod by the learned Subordinate Judge on the 10th of 
November 1908. The case of the plaintiffs is that Nanak Chaud 
owing to his displeasure with the other members of his family 
executed the will, but that- before his death he became reconciled 
to them and increasingly fond of his wife Musammat Champa; 
that he accordingly changed his intentions about his property, 
and cancelled the will mentioned above in order that bis estate 
might devolve upon his heirs in the ordinary course of inherit- 
ance. How and when the will was cancelled the plaint does not 
state. In paragraph 1 1 of the plaint it is slated that the will 
“ was declared to bo invalid and ineffective by means of cancel- 
lation made in clear words.” Ft is alleged that Nanak Chand 
having oanoellod his will died intestate, and that his estate 
devolves on the plaintiffs as roversionera. Another plea put forward 
by the plaintiffs is that at the time when the will was executed 
Nanak was member of a joint Hindu family, to which they 
belonged, and that the will is conseq^uontly invalid. The defenne 
was that Nanak Cliand was separate from the members of his 
family for a cousiderablo time before the execution of the will, 
that he was the solo owner of the property bequeathed by him 
and that the will was never cancelled. 

The groat bulk of the voluminous evidence, both oral and 
documentary, which has been adduced in the case, was directed 
to the issue as to whether Nanak Chand was or was not separate 
from the rest of Ms family at the time ho made his will. The 
other main issue in the case was whether he had revoked the will. 
On both these issues the lower Court found in favour of the 
defendant. In the memorandum of appeal to this Court eight 
pleas are put forward. The last two were not pressed by the 
learned advocate for the appellants, the remaining six pleas relate 
to the two issues set forth above. The first, second and tMrd 
have reference to the issue as to whether Nanak Oiand was at 
the time he made the will a member of tho joint undivided 
Hindu family. If it were necessary to ^decide tins issue we 
should not have much difficulty in i^reeing with the'Oourt below 
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in its finding. Nanak himself distinctly says in Hs will that he 
was separate at the time he made his will, and ther^ is a mass of 
evidence in support of his assertion. But in our opinion this 
issue is not at all material to the case. It is admitted that 
Nanak did separate from the rest of his family in 1886 and that 
he was separate when he died. Having regard to this admitted 
fact the contention on behalf of the plaintiffs that, assuming that 
he was joint at the time of the will; the will is thereby invalid- 
ated, cannot in our judgment be sustained. The rule enacted in 1 
Viet.; Cap. XXVI, section 24, namely, that a will is to bo con- 
strued as speaking and taking effect as if it had been executed 
immediately before the death of the testator, unless a contrary 
intention shall appear by the will, has been embodied in the 
Indian Succession Act, 1866, section 77. That section has been 
incorporated in the Hindu Wills Act of 1870. It is true that 
this Act does not extend to these Provinces; but \ve see no reason 
whatever why the principle should not beheld applicable to the case 
before us. We hold therefore that, oven if it had been shown that 
Nanak Chand was joint at the time wlicii lie made the wull, tlicwill 
must be construed as speaking and taking effect with reference 
to the state of things in existence immediately before the testa- 
tor^s death, when admittedly he had separated from the members 
of his family. Tins disposes of the first three grounds of appeal. 

The 4th, 6th and Gth grounds refer to the issue as to whether 
the will had been revoked by Xanak before his death. It may 
be mentioned here that it appears from the ]doadings that on the 
9th of November 1899, a will purporting to have boon executed 
by Nanak on the 14th October 1899; that is, two days before his 
death, was presented for registration by one Earn Sarup on 
behalf of the widow Musammat Champa. Eogist ration of this 
was refused, and we are informed that it is common ground that 
the will propounded by Ram Sarup was a forgery. We have no 
information as^o what were the contents of this forged will, or as 
to the grounds on which it was refused registration, the docu- 
ments relating to it which wore filed with the plaint having been 
returned to the plaintiffs. 

The will of the 20th January 1886 is no longer forthcoming, 
^nd the case Jor the plaintiffs is that it w«is torn upbyXauak 
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Chand l^mself. The plaintiffs also rely upon the presnmptioii 
which is set forth in many English authorities, namely, that if a 
will is traced to the testator’s possession and is not forthcoming 
at his death, it has been destroyed by him animo revocandi. 

The evidence adduced by the parties, and particularly by the 
defendant, relating to this issue is singularly meagre when com- 
pared with the mass of evidence adduced in regard to the other 
question as to whether Nanak Chand was joint or separate when 
he made his will. 

For the plaintiffs eight witnesses were examined to prove that, 
on four diflferent occasion'^, Nanak said that he had torn up his 
will. In the case Staines v. Steioiirt and Jones (1) a witness 
was produced to prove that on a certain occasion the deceased said 
that he had made a will but he had destroyed it. It was objected 
that this evidence was inadmissible. Sir C. Cresswell, after 
referring to Lord Campbell’s observations in Doe dem. ShaUcross 
V. Palmer (2) said : — “ If the declaration of a testator that he 
had revoked a certain will by a subsequent will could not be 
received, on what ground could the declaration that he had 
revoked it in any other manner be received,” and he accordingly 
sustained the objection that the evidence referred to above was 
inadmissible. In a later case Keen v. Keen (8) it was, however, 
held by Sir J. Hannen that “a atatoment by u testator that he 
had altered bis mind as to the disposition of his property and that 
he had therefore destroyed his will, although it rnay not be 
evidence of the fact of the destruction of the will, is evidence of 
intention from which the fact of destruction may be inferred, 
there being other circumstances leading to the same conclusion.” 
In the present case wo have no evidence to prove the actual 
destruction of the will. The only evidence adduced is that the 
testator said that he had destroyed the will, and there is, we 
think, in this case an entire absence of evidence of other oiroum- 
Btances leading to the same conclusion. The evidence of the 
eight witnesses referred to above has not been believed by the 
learned Subordinate Judge, who had an opportunity of seeing the 
witnesses and noting their demeanour. We have carefully read 
that evidence, and we must say , that it carries no conviction to 

(1) (1891) ? Sw? and Tr., 320. (2) (1861) 16'Q. B., 767, 

' (8) (1878) 8 P. and P., 104 
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our minds. As found by the learned Subordinate Judge, it was 
in the highest degree unlikely that a wealthy man like Nanak 
Chand in the prime of life should have had such diificulty as is 
referred to by the witnesses in finding a wife. From the evidence 
of Prasadi Lai of Khurja, one of the witnesses called for the 
plaintiffs, it appears that the motive which Nanak had for 
tearing^ up his will was that it was an obstacle to his getting 
married. That is not the reason assigned in the plaint, which 
attributes the cancellation of the will to the reconciliation between 
Nanak and his relations. In our opinion there is no reliable 
evidence of any such reconciliation. Nanak Chand, a witness 
for the defendant, whose house is in the same mohalla as that of 
Nanak, deposes that he saw no renewal of friendly relatione 
between Nanak and the jilaintiffs up to the time of Nanak’s 
death. The evidence for the plaintiffs in our judgment entirely 
fails to prove that Nanak revoked his will. 

On behalf of the plaintiffs, houmver, wdianeo is placed on the 
presumption of English law referred to above. The learned 
Subordinate Judge doubts whether that pro, sumption would he 
applicable in this country. Wo arc disposed to think that in 
India the presumption from a will not being f()rth(!oming would, 
at least not be so^ strong as in other countries whore wills are 
taken greater care of. On the facts a])pcaring in the evidonco, 
however, wa doubt whether, if this were an English case, the 
presumption referred to would arise. Nanak, as wc have said 
above, died on the 16th of October 1899. His widow was at that 
time absent from home residing with a connection in the town of 
Anupshahr in a different district. It appears from the evidence 
of Sis Bam, a witness for the plaintiffs, that the plaintiff Sri 
Newas and others quarrelled about the property and put up locks 
on the house. Musammat Champa afterwards came and took 
possession. There is no evidence whatever to prove that a search 
for the will was. made by any responsible person when Nanak 
died, ^nd that it was not forthcoming at his death. This being 
80 , does the presumption as of the revocation to the will arise? 
We think that on the facts it does not. In the case Podniore v. 
Whatton (l),Sir J . P. Wilde says ; — “ The will having been thiw 

(1) a804)3 9w.»ndTr„449. 
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made^ the" next and. most important question is — wliat bocame of 
it ? On the part of the plaintiff it was urged that this was an 
enquiry upon whicli the Court was not bound to cuter; that the 
will thus made cmild only ho revoked by the specific methods 
indicated in the "Wills Act, and that unless the defendant estab- 
lished its rovccation th o Court was bound to pronounce it unrevoked 
and admit it to i)robato. On tlio part of the defendant it was 
argued that as the will itself was not forthcoming and bad been 
last seen in the custody of tho tosfcitiix, tlio law must presume 
that she had herself revoked it. Tb.c Coixrt cannot accede to 
cither of those views. A material question of fact has to be 
decided in this case before any prc.<umption arises on eitlior side, 
and it is this, was th.o will found at tho decease of the tastatrix 
or not? If it was found at her death and in an unmutilatod state, 
then she did not revoke it. If it was not so found then there is 
room and foundation for the revocation which tho law will pre- 
sume in tho absence of testimony to rebut it. In most cases tho 
solution of this question presents no difficulty, for tho dopo.“itories 
of tho deceased are duly searchod by tlio.'-o wIkwo good faith is 
Bot inquigned and who vouoli for tho fact ono way or another.” 
But in the i)rosont case it is far othorwi'^o. Tliero is not shown 
to have been any search by any n''!p.iii>il)1e person for tho will 
when Nanak died. Itis house was in the possession of those 
whoso interest it would be to got rid of tho xvill. It 'was not till 
nearly five mouths after tho death of Nanak that tho Collector 
took possession. 

In Finch v. Finch (1) Sir- J. P. "Wildo, after referring to 
the passage cited above from Podmore v. Wkatton, says : — “ But 
that difficulty doos present itself in tho present case, for the depo- 
sitories of the deceased before they could be searched by any in- 
•dependout person were clearly accossiblo to, and arc proved in 
evidence to have been investigated by tho only 'person who was 
interested in destroying the wiU if it existed,”- At page 374 
of the same judgment the learned Judge says:— It is enough 
that the Court is satisfied that there is no proof that this will was 
not found in tho depositories of tho testator. It is tho non-exist- 
ence of the paper at the time of death which leads to the legal 
( 1 ) ( 1807 ) I P. and 871 , 
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presumption of revocation/^ In tlie case JBrow'^ v* Bvow% (1) 
Lord Campbell^ C.J,; at page 884, says : — Certainly the fact 
of the will being last traced to the possession of the testator and 
not being found is not conclusive that he cancollod it* If^ for 
instance^ it could bo shown that the heir at law had access to the 
place where the testator had deposited the wdll, and grounds 
could bo shown for a suspicion tliat ho had de^troycd it, it would 
bo a case to consider/^ Having regard to what was said in the 
cases cited above, .wo arc of opinion that the facts established in 
this case are not such as to rahe a presuiiiption of revocation. 

For the defendant evidence was called to prove the existence 
of the will after the time when, according to the plaintiffs^ wit- 
nesses, Nanak said he had destroyed it, and one witness Murli 
Mahajan says that he saw the will in January or February 
following Nanak^s death. The learned Subordinate Judge 
distrusts this evidence for the defendant. lie may be right in 
bis view as to the ci edibility of this evidence for the defence. 
But even if it is not believed, we think that the plaintiffs’ case 
must fail. It is proved beyond any doubt that Nauak did 
execute the will under widch the lospondenthas taken posso.-sion. 
In our judgment it is not proved, and no piesumpfion arisos that 
it w^as ever revoked. We consider it unlikely tliat Nanak, his 
relations with the family being what they wore, should have 
destroyed the will and not executed another. If tlio case now 
set up for the plaintiffs is true, the destruction of the will must 
have been well knowm, not only to them, but also to Musammat 
Champa; and if they know that the will had been destroyed, it 
is difficult to understand why an application was not made for 
mutation of names in iho revenue records in favour either of 
Musammat Champa or of the plaintiffs. On a review of all the 
evidence and of the authorities we have no hesitation in coming 
to the conclusion that the appeal must fail. 

In our opinion the respondent has printed a considerable mass 
of documentary evidence which was unnecessary. We may refer 
to the long list of biddings at the sale of movable property. 
Having regard to this we only allow the respondent four-fifths of 
the costs inquired by him in printing and translf^tion in tifif 
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Court, as 'Vve do not tliink it right that the appellants should be 
saddled with the whole of these costs. We dismiss the appeal. 
The respoudcutj subject to the above exception, will have the 
costs of this appeal. 

Afpeal dismissed. 


Sir J^ohn Sianhy, Knight, Chuf Justice, and Mr. Justice Kustomjee, 
JUGAL KISUOUK (I^laiktixb) v. FAKI1IMJD-1)IN aot othees 
(1)EFE^'DAKT8) .• 

Act Ko. XrcflB77 (Indian Limit ation Act), section 19 — Limitation^ 
Ackmmledgfnent of Hile — Lg whom such acknowledgment mag he made. 
Section 19 of the IndibU Limitation Act, 1877, does not require that 
the person making an acknowledgment should have an interest in the pro- 
perty in respect* of which the acknowledgment was naado at the time when 
the acknowledgment was given : it prescribes that, if, before the period of 
limitation expires, an acknowledgment of liability or right hag been made in 
writing signed by the parties against whom the property or right is claimed, 
a new period of limitation will bo computed from the time of the acknow- 
ledgment. Jagabandhu Mhattacharjee v. Marimohan Jdog (1) referred to. 

This was a suit brought for partition of a hoa®e of which the 
plaiutili claimed to bo part owner. Th.e i)laiutiff’s title was by 
purchase at a sale in execution of a decree, on the 18th of August 
1890, of 14 sihiinis of the house in huil. On the 29th of March 
1898, the plaintifC obtained foinuil posi-ession of the share pur- 
chased, but actual possession was not delivered to him, and he 
had never been in actual poi-sossion of the house or any part of it. 
To save limitation the plaintiff relied upon an admi.ssion made by 
Alim-ud-din, one of the defendants, in a suit for pre-emption 
brought against Jugal Kishore in 1892. In the plaint in that 
suit Alim-ud-din stated that Eaghubar Dayal had bought 28 
sihams in o.xocution of the money decree obtained by Jugal 
Kishore and further that Jugal Kishore had purchased 14 sihams 
under tlie mortgage decree obtained by Jafar Khan. The Court of 
first instance (Subordinate Judge of Bareilly) gave the plaintiff 
a decree against A lim-ud-din only for 6 sihams. On appeal, 

^ 

• Second Appeal No. 391 of 1905, from a decree of E. 0, B. Lcggatt, 
Esq,, District Judge of Bareilly, dated the 18th of January 1905, reversing 
the decree of Babu Prag Das, Subordinate Judge of Bareilly, dated the 29t| 

^ of June 1904, ^ 


(1) (1895) 1 C.W,N., 509. 
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however, the Districb Judge, refu^ng to accept the admisolon 
made by Alim-ud-din as operative to save limitation, rcverped 
the Subordinate Judge’s decision and dismissed the suit in its 
entirety. The plaintiff thereupon appealed to the High Co irt. 

Mr. W. Wallach and Munshi Govind Prasad, iortho appellant. 

Mr. B. E. O’ Conor and Maulvi Qhulam Mnjtaba, for the 
respondents. 

Stanley, C.J., and Rttstomjbe, J. — This is an appeal 
against a decree of the Distiiot Judge of Bareilly dismissing the 
plaintiff’s claim on the ground that the same was barred by 
limitation. The suit was brought for partition of a house of 
which the plaintiff claimed to be part owner. The Court of first 
instance decreed the plaintiflf’s claim in part, holding that he was 
entitled to 6 out of 40 sihams of the property in question. On 
appeal this decision was reversed on the ground of limitation. It 
appears that the plaintiff has never been in actual possession of 
the property, but he relied upon an ackiiowlodgmcnt of hi.s right 
to a share in it made by the defendant respondent, Alim-ud-diu. 
On the 18th of August 1890, in execution of a do, 'roe 14 sihams 
of the house in question were sold to Jugal Kishore, and on the 
29th of March 1898, ho obtained formal posscsssion of the share, 
but actual possession was not delivered to him. His suit would 
apparently be bffrred by limitation were it not for the fact that 
an acknowledgment of his title was made by tlio defendant, 
Alim-ud-dih in a suit for pre-emption brought hy him against 
Jugal Kishore in the year 1892. In the plaint in that suit 
Alim-ud-din stated that Ragluibar Dayal had bought 28 sihams 
in execution of a money decree obtained by Jugal Kishoro and 
became owner of 28 sihams. The learned District Judge held 
that this statement was not an admission of liability within the 
meaning of section 19 of the Limitation Act; that in the fir&t 
place it was an admission only as to 14 sihams so far as Jugal 
Ki^hoi-e was concerned, hut in tho second place Alim-ud-din 
was not a person who could make an acknowlodgraont of liability, 
for he could Jiave no interest in the property in tho life time of 
his father, Ilahi Bakhsh, who did not die till the year 1896. We 
think the learned Judge was wrong as to this. Section 19 does 
pot re(juire tlfSat the person making an ftoknowlcdgment should 
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1906 have an . interest in the property, in respect of which the 

jtroAii acknowledgment was made at the time when the acknowledg- 

Kishokb inent was given ; it prescribes that if, before t'lc period of 

pjkKHR-vD- limitation expires, an acknowledgment of liability or right 

has been made in writing, signed by the parties against whom 
the i^roporty or right is claimed, a new period of limitation 
will be computed from tho time of the acknowledgment. The 
claim in this case is for partition, and Alim-ud-din, who made 
the acknowledgment, is part owner of tho property sought to be 
partitioned. It does not lio in his mouth, wo think, to sot up 
the bar of the Statute of Limitation. A question ansing under 
section 19, which has a close bearing upon the question before us, 
was dcobletl in tho case of Jafiahandkv, Bhaf/’O-charjee v. ITari 
Mohan Roy (!). Tn that ca-^e in a petition of compromise the 
])laintifl‘’B litle to certain lands was admittol by the defendants, 
and it wa.s licld that tho petition of coripr na e was substantially 
an admission by the defondantet that tho plaintiffs woro p.-nnriei ors 
of tho lands claimed by them. We think that tho appeal OTTght 
not to have been dismissed on tho ground that the suit was 
barred by limitation. Wo do net profess to doeido wlietber the 
plaintiff is entitled to any share in tho house in question or tho 
right of any of tho parties. It will bo for the plaintiff to 
establish his title if ho can do so. All tiiat wo bold is that in 
view of the ae.know lodgment given by Alim-nd din, it cannot bo 
said that tho plaintiff’s right to ha vo his case investigated and 
considered is barred. Wo thoroforo set aside tho decree of the 
lower appellate Court, and inasmncli as that decree was based 
upon a ruling on a preliminary point, a ruling with winch we 
do not agree, wo remand tho case to th.at Court with directions 
that it bo restored to tho file of pomlifig appeals in its proper 
number and bo disposed of on tho merits, Tho costs of this 
appeal as also the costs in tho Courts below will 6,bido the event. 

Appeal decreed and came remanded, 

(1) (1896) 1 C. W. N,. 669. 
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Before Sir John SianU^, Enighf, Chief Jmiiee, ami .Ifr Jmii-e K 

LUHGA DEI (Pmikti^f) t?. BALMAKUNl) A:fT> A^ormn t L # 

mndu Law-- Joint Sindu family --Far of /wr/i/i'^4 

property Uiween two Iramhee of the family itpr.'fr • m 

individual shares of ono hraneh. 

By an award tlio property of a* joiwfe fautlly conniiili^^of ntt niirl*** 

and two Be pliews was partitioned, ono share boinj^ allotted to tlie nnelo atiil 

one to the noplicwfl, but notbinp: was sud as to the nharai to ho taken %y lli^ 
nephews individunlly nor did they express any desire to separate. Meld tliAl* 
the presumption was that the share, of the nephews still eontmned to be 
property so far as they were ooixcerued. Balkishen v. Mam 
(1) distinsfuished, | 

The facts of this case sufficicBtly appear from iiie jutlniiieiif 
of the Court. 

Dr. Te.j Bahadur 8apm^ for the appellant 

Babu Beni Madhah Ohose and Babu IJaWaira 
Muherji, for the re^JpoTidontB. 

Stanley, O.J., and RusToidJEE, J.— TUi- appoul nrmm unripr 
the following circumstances: — Ono Kislmn PrU'^ail wiw at t!i«i 
time of his death possossod of c insithn’ablo niov.al)lo ami iiiimov** 
able property. ITo Itad two sons, muuoly, Ikuko Biluiri, who 
predeceased his fatluu', and Ram llatau. Bnuko llihari loft two 
sonsj namely, Lai Blhari and (Ihhail BUmri* The plaiiilifl, 
Musarnmat Durga Dei, in. the widow of Eihari, who dpatl. 

Lai Bihari had son named Kiahna Murari, wlm is dead. 

In the year 1896, the then surviving inoinbers of the 
namely, Ratan and his nephews Tad Bihari and Oiihail 

Bihaii, entered into an agreement whereby they Itdf it to arbitra- 
tors to divide the assets o£ Kislmu Prasad in any way they might 
think fit. It ■would a])pear that Rain Ratan wm desiremn of 
having a definite share allotted to him and of separating frenn 
his nephews. An arlntraiion aNvaril wuis drawn up wdH.^»‘<d*y 
the immovable property wais divided into two shares and orw 
share allotted to Ram Ratan and the other Hhare to the t 4 VO 
brothers, Lai Biiiari and Clihail Bihari. Neither in the agree- 
ment to refer the matter to arbitration nor in the aw'ard is tfiero 

* Second iifppcal No. 770 of 1000 from a (hereo of A W. Tretliewy. 
E«q., Listricfc ,Tu%e of Oawnporo, d?itod tho Obh of Jttly im$, oonarmlM 
i' 1 u Babu Bo pin Boliarl Mukorji, Bahordin lio Judgo of Oiwupoiv, 
dated tbe SObb of July 1004. ^ 

(I) (moa) L L. IL, so cMt%, tuh, 

18 
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any indication that Lai Bihari and Chhail Bihari ever desired or 
intended that shares in severalty should be allotted to them. In 
the award they arc treated as the members of one branch of the 
family and one share is allotted to them as such, the other share 
being allotted to their nncle, Ram Ratan^ who represented the 
other branch of the family. On the death of Lai Bihari, Chhail 
Bihari was recorded as tlio owner of the property allotted to the two 
brothers and he purported to deal with it as owner and executed a 
mortgage in favour of one Balmakund, Balmakund instituted a suit 
on foot of his morlgage and obtained a decree for sale. Thereupon 
the plaintiff, the widow of Lai Bihari, claimed Lai Bihari’s share 
of the property as heir of her deceased son and ohjeebed to the 
execution of the deoroe as against that share. Her objection was 
disallowed and thereupon the suit out of which this appeal has 
aiisen was brought by her for a declaration of her title to the 
share whicli, slie alleges, her husband possessed in the property. 
Both the lower Courts have dismissed the claim, holding that 
(dihail Bihari and Lai Bihaii were joint owners of the property 
allotted io them by the award and that upon the death of Lai 
Bihari, (%lmil Bihari became absolutely entitled to it by survi- 
vorship. It is contended before us, on the strength of recent 
rulings of the Privy Council, that there was a separation of the 
Joint family property on the occasion of the division of the pro- 
perty, and that Ram Ratan, the uncle, having become separate 
and having had a definite share of the Joint property* allotted to 
him, it must he presumod that Lai Bihari and Chhail Bihari 
boeam© tenants in common of the share which was allottc^d to 
them by the award, and wore not joint tenants, Tlieir Lordships 
of the Pi'tvy Council in the case of Balkwhen Das v. Ram Naraim 
{1), decided that where an iknt rnama executed by the 
members of a Joint family stated in unambiguous terms that 
defined sharcH in the whole of the joint property had l)e©n allotted 
to the several oo-parceners, notwithstanding that lilxTty wns 
given by it to any of the parties either to live together as mem^ 
bers of the Joint family as before or to separate his^own business, 
the effect of the deed w^as to cause a separation in estate and 
interest between all the co-par<.*eners. In that case, it uill bo 
(1) (looa) T, L K., so Les. 
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observed that the ikrarnama in unaml>iguon> terms stated that 
definite shares in the entire family profMrty had been allotted to 
the several co-parceners. This is unlike the award and agree- 
ment which is relied upon in the present case as e^^abI{.shing » 
separation in interest between the two brothers Lai Bihari and 
Chhail Bihari, Here tho agreement did not provide that defi- 
nite shares should be given to them. The arbitrators were to 
allot the property between them and their uncle as they might 
think fit. In the award definite shares were not given to them, 
but one share was given to both. In view of this and of the 
evidence which shows that Lai Bihari and Chhail Bihari con- 
tinued as joint tenants up to tho death of Lai Bihari, we are 
satisfied that there never was an agrooiuent between the two 
brothers to become separate. We think that the view taken by 
the Courts below was therefore correct. We accordingly dismiss 
the appeal. The appellant must pay tho costs of tho H>sp>iHh‘nt, 
Balmakund, the original defendant in the suit. Tho other res- 
pondent must abide his own cojts. 


Appeal di9mi$8ed. 


1900 


Dirao*, 

l)]tt 

*. 

BAuriKvao. 


PBIVY COUNCIIo. 


In thb of SASIH IUIUkSHAN^ $ARllAI>HiCAHV. 

[Oa appeal from tlio High Court of J udic^fcut©^ Knrth*Wo«ttrti ftmlmm* 
, Aliiihahici.] 

o/Migh Court to dmi mik who ii aho a 

the BnglM Mar-^^ConsUMion of of High Court mirr Bmlm §f 

Conri^Bntfts 2, 180, 181, ^^7-^Tjettern Paient^ oIoum 7 and 
caio charged with 7niminduei^LiMloits art trie i&rittm Ig admwair iu 
mw»jpag»r 0dtd(>d and puhltehed hg Mmerlf'^Contrmpt of Court-**** Momou* 
aMe octu$j 0 ** for susprfiswn. 

The High Court at AUahahad U not precluded from dealing under th# 
Letters Patent of the (^mrt with an advocate of tho Court for misoonduct fey 
reason of his feeing a memfecr of the Knglish Bar. 

By rule 2 of the High (Jourt rules a Bench of three «fudges of the Court fi 
a irifeim’il properly constituted to deal with a charge of miseonduefe 
against an adrocito of the Court. Rule 107 does not make a Bench of Ifd 
Judges uecossaiy in such a ease, hut only provides- for eaaes in* which the 
High Court may for good cause and without charge or trial sttepend or 
remove from tho roll any advoeato of the Court, ** ^ 

Present JGord Dayev, Lord ItonnitTSON, Btv Asfatmsiv Soan^ 

Sir Abteo* Wtmowrn 

H 
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After an altercatioxi during tlie bearing of a caee with one of the Judges 
of the Court, in the course of which he alleged that he had been told by 
the Judge to **hold his tongue *• and to **sit down/* an advoc 4 *te of the Court 
attempted to defend his conduct by publishing in a newspaper, of which he 
was the editor, an article which was a libel reflecting not only on the Judge 
before whom he had appeared but upon other Judges of the Court in their 
judicial capacity, and in reference to their conduct iu the discharge of their 
public duties, and which amounted to a contempt of Court which might hay© 
been dealt with as such by the High Conrt. Seld that such publication 
constituted under clause 8 of the Letters Patent of the Court reasonable 
cause** for an order suspending the advocate from practising. 

Such publication was not excusable on the ground that it was written in 
his capacity as editor of the newspaper and not in his capacity as an 
advocate. The controversy arose from the misbehaviour of the advocate 
conducting a case before the Court, and the contempt of which he was found 
guilty was committed in the attempt to vindicate his professional conduct 
in a publication for which he was solely responsible. In re Wallace (1) 
distinguished. 

Appeal from an order (July 6th, 1906) of the High Court at 
Allahabad whereby the appellant was suspended for four years 
from practice as an advocate. 

The order and the circumstances which led to its bdng made 
are .set out in the judgment of the High Court (Sik Geobge 
Knox, P. G. Raneeji, and B. S. Aikman, JJ.) giving their 
reasons for making the order, which was as follows : — 

“ Notice was served upon Mr. Sarbadhicary,^an Advocate of 
this Court, to show cause why his name should not be removed 
from the Roll of Advocates of this Court or such either order 
passed as to the Court shall seem meet. 

“The oatise which led to the issue of this rule was that, under 
date June the Ist, 1906, a publication appeared called The 
Cochrane. It contained an article entitled ‘Honourable High 
Court.’ To the publication is appended a footnote to the effect 
that it is ‘ printed by A. Gani and published by Mr. Sarbadhi- 
oary, Barrister-at-law.’ In the rule which issued it is set 
out that this publication contains scandalous and unbecoming 
remarks in reference to certain Judges of this Court before whom 
Mr. Sarbadhioary practises, and that in publishing the said 
p^kper Mr. Sarbadhioary has been guilty of conduct unworthjp’ of 
a barrister. 


(1) (1866) I,; B,, 1 P. 286. 
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showing cause the Advocate concerned began by taking 
exception to the jurisdiction of the Court. He contended that 
section 8 of the Letters Patent of the 17th of March^ 1866, gave 
the Court no power over barristers and that the advocates contem- 
plated by section 8 were only those advocates whom this Court 
might by rule 183 of the Eules of Court admit to the Boll of 
Advocates. But that the contention has been raised, it would 
seem hardly necessary to answer it. 

Section 7 of the Letters Patent in express words authorizes 
and empowers this Court to approve, admit and enroll such 
advocates as to them rnay seem meet. Section 8 gives the 
Court power to make rules for the qualification and admission 
of proper persons and empowers the Court to remove or suspend 
from practice on reasonable cause advocates so enrolled. Under 
the power so given the Court has made a rule, rule 180, 
permitting barristers of England or Ireland to present an 
^Ppli^^tion for admission to the Boll of Advocates. Even 
so, no barrister has, merely by reason that he has been called 
to be a barrister, the right to expect that his application will, 
as a matter of course, be granted. Buie 182 provides that 
the application be considered by the Chief Justice and 
Judges present for the time being in Allahabad and there- 
upon they may, j[f they think fit, order that the applicant be 
admitted to the Boll of Advocates of this Court. Moreover, the 
eonoluding words of section 8 effectually dispose of this objection. 
They are as follows : — 

^ No person whatsoever but such advocate^ {viz. an advocate 
admitted under Bale of this Court) ^ shall be allowed to act or 
plead for or on behalf of any suitor in the said High Coiirt.^ The 
right of any barrister appear ha this Court rests upon his 
being admitted to the Boll of Advocates of this Court and not' 
upon his being called to the Bar, 

We overruled this objection. 

"The Advocate concerned then argued that, under rule 197 of 
the Buies of the Court, his case must be tried by the Chief Justice 
and Judges present for the time being in Allahabad. We over- 
ruled this objection also. Buie 2 empowers a Bench of three* 
Judges to hear pnd decide all charges against advocates in respeefc 
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of professional or other roiscondiict for which an advocate may 
be removed or suspended from practice. Rule 197 provides for 
cases in which the Chief Justice and Judges may for good cause 
and without charge or trial suspend or remove from the roll 
of Court any advocates of the Court. The rule has no application 
to the case before us. 

*^The Advocate concerned next attempted to justify the matter 
which appeared in The Cochrane under date June the 1st, 1906. 
The line of argument which he adopted was that (1) what he had 
set out therein was set out by him in his capacity of editor and 
not in Ms capacity of advocate of this Court ; (2) that what was 
contained in the paper were mere opinions expressed in 
honesty by an editor without malice and with a view to correct 
errors j (3) that nothing had been said in a contemptuous way, 
and (4) that the only nuHoonduct of which this Court could 
take notice was misconduct on bis part with roferenoc to clients. 

We shall first deal with the last two of these contentions. 

A very similar contention was put forward in In re 'Weare 
(1) and brushed aside by Lord Esher with the following re- 
marks : — 

^It is argued that if an offence committed by a solicitor is 
not an offence in bis character as a solicitor, or having relation tq 
his character as a solicitor, then, however monstrous it may be, 
the Court has not authority to strike him off the i-ollsj because the 
act is nob done in his capacity as a solicitor. That__would seem, 
to me to be a very strange doctrine, if it were true, that a person 
convicted of a crime however horrible must, if it bo not connected 
with bis professional character, bo allowed by the Court still to 
be a member of a profession which ought to bo free from all 
suspicion.’ The offence in this case was a personally disgrace- 
ful offence. 

“We know of no authority, and the advocate concerned has 
referred us to none, to show that this misconduct ijutonded by rule 
2 bears the limited moaning which he seeks to put upon it. 
Section 8 of the jjetters Patent empowers the Court to remove 
and suspend upon ‘ reasonable cause/ words which have a much 
wider range than mere misconduct. It is wholly unnecessary for 
(1) (1898) 2 Q. B. D,, 489. 
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us to point out 'that the profes&ion of an advocate is an honourable 
profession, and that this Court is conoorned in seeing that those 
who are on the roll of advocates maintain by their acts and 
conduct not merely the honour of the body to which they more 
immediately belong, but also the honour of the Court of which 
by reason of their enrolment they form an integral part. Any act 
which tends to discredit or bring into contempt the order of 
advocates of the Court amounts to misconduct of which this Court 
can take notice. Acts which on the part of a private individ- 
ual oflend against the dignity or are calculated to prejudice 
the course of justice and are in his case contempts of Court, 
do not cease to be acts of misconduct because they ^are com- 
mitted by an advocate. Eather are they aggravated, inasmuch 
as the advocate is bound to uphold and maintain the dignity 
of the Court. Acts which scandalize the Court as libels on 
its integiity, or the integrity of its Judges, ofiScers and proceed- 
ings, are all instances of such misconduct. \^Ex parte Turner 
(1) ; Eeg. v. Castro (2)]. A case very much in point is the case of 
Lechmere Charlton (3). In that case Mr. Lechmere Charlton, 
a barrister, sought (as the attempt has been made in this case) to 
distinguish a letter, written after a case was concluded, reflecting 
upon the conduct of a Master in Chancery as being both unex- 
pected and ine3;pu able* and couched in threatening terms, as 
an act done by him not as a mere barrister, but as a gentleman.^ 
He maintained that he had a right to ask (or what would become, 
he said, of the boasted independence of the British Bar?) 4f a 
counsel thus insulted, tricked and defeated is not to be allow^ed to 
complain of the deception that has been practised upon him in the 
manner that one gentleman usually complains of the ill-treatment 
that he has received from another, without being hoisted up for 
the contempt of a superior Court, and an upright and enlightened 
Judge.^ He freely declared that he harboured no sort of ill-will 
towards Mastef Brougham, that it was of his judicial conduct alone 
that he complained and which he hoped would have been corrected. 
Lord Chancellor Cottenham in giving judgment held that ‘ eveiy 
writing, letter or publication, which has for its object to divert the' 

m (3844) 3 Mont., D. and D., 623. (2) (1873) L. B., 9 Q. B., 219. 

(3) (1836) 2 Mylae and Cr., 316, 
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counse of justice, is a contempt of tl> e Court. It is for that reason 
that publication of proceedings which have already taken place, 
when made with a view of influencing the ultimate result of the 
cause, have been deemed contempts. It would be strange, indeed, 
if the Judges of the Couit weie the only persons not protected 
from libels, writings and proceedings, the direct object of which 
is to pervert the course of justice. Every insult offered to a Judge, 
in the exercise of the duties of his office is a contempt j but when 
the writing or publication proceeds farther, and when, not by 
infcroinu', but by plain and direct language, a threat is used, 
the object of which is to induce a judicial officer to depart 
from the course of his judicial duty and to adopt a course he 
W'ould not otherwise pumie, is a contempt of the very highest 
order.’ 

“The advocate concerned not only admits, but attempts to 
justify, tho following pa-^sagea in The Cochrane of the 1st of 
June, 1906 

I. ‘ For the Chief Justice is in tho potestas of that gentleman 
who sits with him. The'non-Chief Justice propcses, and the Chief 
Justice dittoes. One day when ho had to act alone, knowing, we 
believe, his tjdeut was not adequate, he invited Mr. J ustice Burkitt 
and thus ho sat and Sir William Burkitt worked for him. This 
was objected by the Counsel. So our Honourable Chief Justice 
was angry. Had cur Honourable gentleman been as independent 
as his predecosfcors, respectively, Sir John Edge and. Sir Arthur 
Straohey, he would have never openly taken help. Another 
instance of his dopoiidence was that he is not confident of his 
ability. For when he writes a judgment he sends it to another 
Judge for correction who examines. We bad shown to our 
readers an instance in which the Chief wrote a letter to Mr. Blair, 
stating that he sent a judgment to him and requested him that he 
should correct the judgment, insert proper words, and then return 
it to him. Thus helped as he is, he must give help when it is 
necessary, so when Mr. Blair assailed the Counsel who was in his 
bad book, by saying hold your tongue and others, and when the 
remarks were dittoed, our Honburable Chief Justice shielded 
him, punishing the Counsel, although the quarrel was started 
by Mr. Blair and he was entirely to blame. So, we can say 
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without the fear of contradiction^ that our Honourable Chief 
Justice is not an independent man/ 

II. ^ There is another reason that induces us to think that 
he^ (alluding to Mr. Justice Eichards) ^has never studied our 
law properly for the reason that a lawyer does nothing that goes 
against him. Having asked a respectable Counsel to hold his 
tongue, which is a defamatory expression, one might be impressed 
with the idea that he has never received any legal education. 
By employing the expression he has shown that he is not at all a 
lawyer, and a Judge not qualified enough.^ 

III. ^We do not know whether the associates of our 
Honourable gentleman ^ (again alluding to Mr. Justice Eichards) 
^have made the London public houses their favourite resorts 
whence they have learned it, and our Honourable gentleman 
learned it from them to honour the High Court Counsel, and this 
is the only way in which he honours them.^ 

lY. ‘If he once says: — My Lord, you please do the same 
(hold your tongue), then our Honourable Chief Justice, who 
might not be qualified enough for the due discharge of the routine 
of work, but he is the most competent in hurling his unerring 
javelin at the Counsel, will too readily do so, inflicting a deep 
wound which will not cure in the process of time, which will 
fester and bleed afresh and the wound only heals up when the 
aggrieved party courts death. So our readers can easily see that 
we have a wftnderful Chief Justice who punishes an assailed and 
not an assailant with miraculous readiness and activity. He 
punishes not the wrong-doer, but the wronged, and thus he 
upholds justice. Can you furnish a parallel to this, our readers ? 
We can confidently say not at all.^ 

Up to the close of the case and even after the learned Govern- 
ment Advocate, whom we called upon on behalf of the Bar and 
as amicua mricBp had commented on the scandalous tone in which 
these publications were couched, the Advocate concerned expressed 
no regret of any kind, but strenuously maintained that he was 
‘fully prepared .to justify ^ and ‘did justify all he had written.’ 
After reading and weighing carefully each word contained in 
these passages we can only express our astonishment and regret 
jihat mj persomof light and learning can stiJl maintain, as did 
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tibte ^rotate concerned, tliat he had said nothing and written 
nothing in a contemptuous way. We are cot dealing with an 
ignorant person, but with an advocaro ■w ho, as ho himself tells us, 
hsw recoivcnl his education in the University of Edinl'urgh, was 
a Hludont of the Soeioly of Gray’s Inn, and was called to the Bar 
therefrom. 

We have no alternative but to caidemn every one of these 
pasaagof as Iteittg scandalous writing, nnd the ■writer, as having, in 
writing and {niblishing il i m, 1. on guilty of inis<»nduct unworthy 
of an advocate of this Court, 

*' Tho advoi'ate concerned songht to justify and defend what he 
had written by calling onr attention to other issues of The 
Cfii'hi'it II' .anUhy arguing that l)00aii'O there was not a single 
Judge of whom he had not said bad, and also something 

good, tho two mu.'t bo considorod in tho light of a sot-off one 
against tl.o other. Wo regret to have to say it, but we must say it, 
that il.i'i att<*mi'f at explanation niorcly aggravates tho misconduct. 
As the learned Gm'cminont Advocate pointed out to us at the 
hearing, and as we have afterwards boon at tho pains of verify- 
ing, these so-called expro'^sions of praise are in every instance 
almost used as a foil to set off in a more conspicuous and aggra- 
tated manner scandalous matter that tho advecato was bent on 
publisliing. The files aro on the record and" apeak for them- 
selves. 

“We need liardly add that we had much rather that our 
attention bad not been called to these passages. But it ■^vas the 
advocate concerned who compelh'd us to 1 jok at them and to con- 
fddor thorn. Our attentioni being called to them wo can only 
adox>t tho words of Mr. Justice Holroyd in Bex v. Davison, (1) 
that 'in tho case of an insult to himself io is not on his o-nm 
aoeount that tl o Judge commits, for that is a consideration which 
riiould never cuter his mind. But though^ ho may despise 
the insult, it is a duty which ho owes to tho station to which ho 
belongs, not to suffer those tilings to pas.s, which will make him 
despicable in the eyes of others. It is his duty to suppoit the 
dignity of his station, and uphold tho law, so that, in his presence, 
at least, it shall not b® infringed.’ 

(i) (1S31) 4 B and Aid., 3?9. 
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Hitherto we have not said anything ab mt the reckless want 
of truth that disfigures each one of the passages set out above from 
The Cochrane of the 1st of June^ 1906. 

^^The advocate concerned has made no attempt to support the 
statements contained in those passages by evidence of any kind. 
It is true that 1 e has filed an affidavit, but the only fact affirmed 
in that affidavit is that on the 19th April, 1906, the Hon^ble 
Mr. Justice Eieliards did use the expression ^ Hold your tongue^ 
when he (the advocate) was arguing a case before him. 

^^Eegarding the first part of the passage ISTo. L an attempt 
was made to justify it on the gr mnd that it was an opinion. As 
regards the second part we understand that the advocate found in 
a book, to which he obtained access by reason of its being in the 
library of the Court, a letter which was not addressed to him, but 
to another gentleman. That letter he admits having perused 
without authority from either the writer or the person addressed 
and, having perused it, he considers that he acted meritoriously 
in not forwarding it to the Secretary of State, but in returning it 
with a letter of his own to the Hon^ble the Chief J ustice who was 
the writer. We have always understood that in any civilized 
country it is considered a dishonourable act to peruse a private 
letter not intended for the reader^s perusal and addressed to 
another person. Such conduct is understood everywhere as con- 
duct unworthy of any person who claims the status of a gentleman. 
But for the admission made by the advocate concerned, we should 
have found it difficult to believe that any one admitted to the 
Honourable Society of the Inns of Court could have considered 
it proper to do such an act, and still less, having done it, to 
attempt to justify his conduct. Moreover, the incident here 
mentioned is a good instance of the way in which acts in them- 
selves proper have been distorted by the advocate concerned in 
, order to bring the Court into contempt with the outside public. It 
has long been the established practice of this Court that where two 
or more Judges have heard a case and are agreed as to the general 
tenor of a judgment one Judge should prepare the judgment 
and submit it for the opinion and criticism of his fellow Judge or 
Judges. These criticisms are duly considered and, if accepted, 
th^ judgment .issues as the judgment of the coi^bincd Court, It 
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is. an insjanro of t' is natU’-o t’lat t’lo a'i\''O'’a *^0 concerned has 
(lipcolet, jtn 1 mv fmr wo mu-t sav it., lias wilfully tlistortetl. 
Tie «*xtriK!t.s II, III mil IV. wliow they reflect ajion the 
lion*! le the Q itif .lustiue <>r the Jiulj^e referred to are, the 
advofiste cniei'nio i cm.sitleiKjSuIIkiontly explained by the remark 
that t’ ey are ojiinimis. 

“ Reyjudit.e: tlie first and Mcond contentions raised, it is hardly 
n’oeesgary for u« to follow the ndvooate into the flimsy duality of 
]>ersonfi which he atteinptK to act up. Wo are in this case eon- 
cernod with Mr. Sarbadhioary, barristor-at-law, who hi® sub- 
Bonhod the article. It is in our opinion an article intended to 
scandalize t! o Court in the oyo< of the public and the writer is 
rv'.'-j ('ll .il lo for it as an advocate of this Court. 

Two (lays after th.e c.i-o had been argued and judgment 
reserved, t' o a*Ivocato tendered to the learned Chief Justice, who 
was taking applicaii-ms, the following petition : — ■ 

‘ That in respect to the proceedings which have been taken by 
this Court against j'our jietitionor under section 8 of the Letters 
PaUmt your petitioner has since himself considered the whole 
matter and taken the advice of some friends, and ho begs now to 
express his nnfeigned and deep regret at the publication of matter 
considered to bo derogatory to the Hon’blo .Judges and calculated 
to bring the adiniuistratiou of justice into contenipt. 

. ‘ 2. That your jietitionor regrets that ho acted without deli- 
beration and upon .suddim impulse in writing the article which 
has given lise to proceedings again.st him. 

*8. That your petitioner was under the honest impression that 
in writing the article, which on maturer consideration he does not 
now' seek to justify, ho W'as not acting as an advocate, but, irres- 
jieotive of his belief or impression in the matter, ho now with- 
draw's all offonsivo and derogatory remarks about this Court and 
expresi-cs his unqualified regret in ,«o far as hjs c mduot has 
appeared to the Judges of this Honourable Court as unbecoming 
an advocate and as othoiwiso than duly rcsptotful to them, and 
trusts that t’ 0 Honourable Court may bo pleased to accept this 
apology.’ 

“Lctoking to tho lone of this belated apology we feel ourselves 
pnable to accept it. Moreover, wo cannot lose sight of the fact 
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that tins is not the first time this advocate has been found guilty 
of misconduct. He was ^u«pouded for three months for dinespect 
shown to a Judge in open Court and only readmitted to practice 
upon his tendering an apology to the Court. 

Notwithstanding this, he, in the article under consideration, 
refers to the incident in the following terms : — ‘ Tiie quarrel was 
started by Mr. Blair (the Judge to whom disrespect was shown) 
and he is entirely to blame.^ 

To accept the apology now tendered would be, to use the 
words of Mr. Justice Wills, ^ a stretch of charity which would 
degenerate into absurd and ridiculous weakness.^ 

We are unanimous in arriving at the conclusion that Mr. 8* 
B. Sarbadhicary has been guilty of gross misconduct in publish- 
ing an article containing the passages above set forth. 

^^The order of the Court is that Mr. S. Sarbadhicary be sus^ 
pended from practice for a period of four years with effect from 
this date.^^ 

On this appeal, which was heard ex parte, the appellant 
appeared in person and contended that the High Court had no 
jurisdiction over him in the matter of the alleged misconduct 
as he was a meimber of the English Bar; that the Bench of the 
High Court by which his case was heard was not properly con- 
stituted because pnder rule 197 of the High Court the Bench 
ought to have consisted of five Judges and not three only; that the 
offence with .which he was charged was committed by him not in 
his professional capacity, but in the capacity of editor of The 
Cochrane newspaper ; that if the remarks published by him in 
his newspaper were objectionable or untrue he could have been 
proceeded against under the ordinary law, namely, section 500 of 
the Penal Code, Act XLV of 1860; and that his apology should 
have been accepted, and regarded as ample expiation of the 
offence. Eeference w^as made to In the matter of Hajendro 
Lai Mukerji (1), In the matter of Parbati Charan Ohaiterji 
(2), Penal Code (Act XLV of 1860), sections 228, 500, In the 
matter of Wallace (3), In re Weare (4), The Queen v. Castro 
(6), Ex parte Turner (6) and Lechmere Charlton^ s case (7). 

(1) (l«9a) I. L. R., 22 All, 49. (4) (1893) L. R., 2 Q B B., 489. 

(2) (1895) I L. E., 17 All, 498. (6) (1873) L. R.. 9 Q B., 2l9. » 

(3) (1866) R.. 1 P. C , 28l ' (6) (1844) 3 Monb., D. and D., 633^ 

(7) (1836)2 Mylnea»(iCr„310. 
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He also that the sentence of four years’ suspension from 

practice was too severe. 

1906, December I4cth. — ^Tlio judgment of tlioir Lordships was 
delivered by Sir Anjdrkw Sc’Oblk; — 

The petitioner in t!is case, Mr. Saslii Bhushau Sarbadhioary, 
is a barrister of Giay’s Inu, and an advocate of the Higlr Court of 
Judicature at Allahabad; and he complains of an order of that 
Court whereby he was suspended from practice in tiiat Court for a 
period of four years, from the 5th July 1900, for “gross 
mieoonduot.” The grounds of his appeal are nine in number, 
and as two of them relate to the competency of the Court to 
make the order, it will be convenient to dispose of them in the 
first instance. 

The first objection is that the Court “had no jurisdiction 
to deal with the applicant for alleged misconduct, he being a 
member of the English Bar.” 

In the opinion of their Lordships this objection is untenable. 
By section 7 ef the Letters Patent by which it was establislicd, 
the High Court is authorized and empowered “ to a])prove, admit, 
and enroll such and so many advocates .... as to the said’ 
High Court shall seem moot and by section 8 the High Court 
is empowered “ to make rules for the qualilication and admission 
of proper persons to be advocates .... 'and to remove or 
to suspend from practice on reasonable cause the said advocates.” 
By rule 180 of the Court “ any banister of England or Ireland, 
and any member of the Faculty of Advocates in Scotland may 
present an application for his admission to the Boll of Advocates 
of the Court;” and on compliance with certain conditions specified 
in rule 181 may, under rule 182, if “ the Chief Justice and Judges 
then present in Allahabad think fit, be admitted as an advocate 
of the Court.” It is dear, therefore, that any barrister so admit- 
ted becomes thereupon subject to the (Ii>ciplinar-y jurisdiction of 
the Court. 

The second objection taken by Mr. Sarbadhioary is that the 
Court which dealt with the charge against him w'as not properly ' 
Constituted under the Buies of the Court. Buie 2 provides that— 
•‘A eh&rge against an advocate , , , . in respect of any misconduct 
fortrliioli such person may be suspended ox dismissed from practice , . , , 
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sliall be beard and decided by a Bench of three Judges. Such Bench may, 
St the hearing, refer the matter for disposil to a Bench consistMUg of fir© 
Judges.” 

If this rule applies, there is no doubt that the Court which 
heard and disposed of Mr. Sarbadhicary^s case was properly con- 
stituted, for it consi-ited of three Judges. But Mr. Sarbadhicary 
contends that, under Rule 197, which provides that tlie Chief 
Justice and Judges present for the time being in Allahabad may, 
for good cause appearing |j) them, by an order in writing under 
the seal of the Court, suspend or remove from the Rolls of the 
Court any advocate he was entitled to have his 

case heard by a Bench of five Judges, as that number were then 
present in Allahabad. The learned Judges who heard the case, 
and before whom this objection was raised, say that Rule 197 
provides for cases in which the Chief Justice and Ju^lges may for 
good cause, and without charge or trial, su-pend or remove from 
the Roll of the Court any advocate of the Court.^^ And their Lord- 
ships see no reason why they should reject this explanation^ 
An advocate convicted of a criminal offence might properly be 
suspended or removed from practice under this rule without 
further charge or trial. In their Lordships^ opinion, this objection 
also fails. 

The facts of the case lie within a very short compass. On 
the 19bh April* 1906, Mr. Sarbadhicary was conducting a 
criminal case before Mr. Justice Richards, when, to use the peti- 
tioner's language 

An altercation happened between bho honourable gentleman and tho 
Counsel about the administration of tho oath to fehe accused by the Hagti* 
trate who tried them. The Counsel was backed by two depositions of thO two 
accused .... They were showod to the Judge (who) wanted to assail tho 
Counsel, but the latter, relying on his own innocence, stated that, as he had the 
copies, he was not the least to blame. Tho Judge was angry, and said, ^ Why 
did the Counsel assail tho Court below f* The Counsel stated that, before the 
files reached, the copies were the only source ox his information ; and sat#. The 
Judge asked the Counsel to he polite, and the Counsel applied (to) the Judge 
for the same favour. The Judge remarked he should not be answered back* 

The Judge thereupon angrily said * Sit down * ” 

In an affidavit filed in tfds matter, Mr. Sarbadhicary says 
the words used were Hold your tongue.” But whatever the 
words used, Mr. Sarbadhicary says he was greatly affected ” by 
them^ and s&nt the Judge a notice that ^^he would be legalljf' 
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proceeded sgnin't, l>nth eivilly and crlminany, on the expiration 
of t\ro moit t! 8.” Befora tin's pmod exi>ir<d, on tlie 1st June 1906, 
Mr. Sarlmdhicary iniblislacl in a j'.criodical called The Cochrane, 
of which ho is bf>th tl c ediior and pul list or, an arliclc which has 
given rise to tl e order of susju nsion of whicli ho now complains. 

There is no doubt that the article in question was a libel, 
reflecting not only upon Mr. Justice Kiehards, but other Judges 
of the High Court in their judicial capacity and in reference to 
their conduct in the discharge of their public duties. There is 
also no dottbt that the publication of this libel constituted a con- 
tempt of Court which might have been dealt with by the High 
Court in a summary manner, by fine or imprisonment, or both. 
The only qutvtion which their Lordships have to consider is 
whether the publication of such a libel constitutes “reasonable 
oanso” for the su'-pensinn of an advocate fiom practice under 
the power conferred by the Letters Patent. 

Their Lordships will not attempt to give a definition of 
"reasonable cause,” or to lay down any rule for the interpretation 
of the Letters Patent in this .respect. Every case must depend 
on its own circumstances. It is obvious that the intention of 
the Crown was to give a wide discretion to the High Court in 
India in regard to the exercise of this <li.'fiplinary authority. The 
Kules cf the Court, to which refereuoo has been made, indicate 
the prccaulioiiH taken by the Court itself to secure that the powers 
shall not be used capriciously or oppressively, and there is no 
roa'on to appiohend that the just independence of the Bai- runs 
any risk of boiig impaired by its exercise. On the other 
hand, it is essential to the proper administration of justice that 
unwarrantable attacks should not be made with infpiinity upon 
Judges in their public capacity j and, having regard to the fact 
that in this case a contempt of Court was undoubtedly committed 
(and, as the evidence shows, not for the first time) by an advocate 
in a matter concerning himself per.'-onally in his professional 
character, their Lordships agree with the conclusion at which 
the Judg® of the High Court arrived, and that there was 
"reasonable cause” for the order which they made. 

Among other grounds of objection to the Order Mr. Sarbad* 
Jiioary endeavoured to draw a distinction between ‘‘-’his capacity 
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as an advocate and Ms capacity as an editor,’^ and cite4 the dase 
of In re Wallace (1) as an autiiority in support of his argument. 
But that was an entirely different ca'C from the present. In 
delivering jmigment, Lord Westbury (at p. 294) says: — 

“It was an offence . . , committed by an individual in lus capacity of 
a suitor in respect of bis supposed rights us a suitor, and of an imaginary 
injury done to him as a suitor ,* and it had no connection whatever with his 
professional character, or anything done by him professionally, either as an 
advocate or an attorney*’* 

Here the ’whole controversy arose from the misbehaviour of 
Mr. Sarbadhicary as an advocate conducting a case before the 
Court, and the contempt of which he was properly found guilty 
was committed in the attempt to \indicate his profcMonal con- 
duct in a publication for which ho was solely responsible. 

Their Lordships will say nothing as to the character of the 
libel, or as to the extent of the puni-^hment awarded. They will 
humbly advise His Majesty to dismiss the appeal. 

Appeal dismissed, 

APPELLATE CIVIL. 


Before Sir John Stanley ^ Knight^ Chief Jvetioe, and Mr, Justice Sir Cfeorge 

Knox, 

CHHAJJU QIR AND ANOTHBB (DEFENDANTS) 13 , DIW'AN (PxAINTIFF) .♦ 
Miftdu Zaw^^Qrihcmt Qoshains-^Succession— Custom— Adoption of Chela hy 
widow of deceased Goshain, 

The plaintiff set up a custom as prevalent amongst the grihast goshains 
of Hardwar and other places adjacent in the United Provinces whereby the 
widow of a deceased goshain was entitled with the concurrence of the elders 
of the sect to adopt a chela and successor to her deceased husband. Meld on 
the evidence that such custom was not established. Mamalakshmi Ammal v. 
Simnantha Merumal Sethurayar (2), Khug gender Mar ain Chowdhry v. Sharupgir 
Oghorenath (3), and Govind Doss v. Ramsahoy Jemadar (4) referred to, 

SerMe that the sect of grihast goshain s living mostly in these provinces 
at Hardwar, Dehra Dun and other aclj iccnt places, aro subject generally to the 
ordinary rules of Hindu law. Collector of Dacca v. JagatChunder Goewamv 
( 5 ) referred to. * 

The facts of this case are fully stated ia the judgment of fcl.e 
Court. ^ 

• First Appeal Ko. 6 of 1004 from a decree of Babu Madho Das, Subordi- 
nate Judge of Saharaupur, dated the 11th of December 1003. 

(1) (1866) L. B., 1. P. 0., 288. (3) (1878) 1. L. B., 4 Calc,, 643^ 

n872> 14 Moo., L A.', 570. (4) (1843) 1 Fulton. 217. 

(0 (1901) L L. E., 28 Calc., 60?. 
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Bmmi.ky, CIJ,, nfiil Kkox, litigation whiali has given 

ri*»o to tiii^ iipj^iil ronrorim ttio pi^’pt’H V trliieh holniigerl to three 
|i»r#tlinr*, nnriii*h% Piilpnt ftir. Ganimf. ftif ancl Dhanpat Gir, the 
nlii^ Rain ihr, Dhanpat {tir died ab-nit tite year 1896, 
Irn% iiig lii^ hrnfln^n^ *-iirviviiig hinn Pa'pat (nr died in the month 
ofdaftiiaiy leaving a %itdmv% Mu-a«imat Beklevi, On the 
2f^lli of Jtay 1902, (lanpnfc Oir dioil, leaving the defendant 
hliMinmlal Ham Hakkhi, trho is Kaid lo have been a mistress, 
and a ^on by her, nameh , Iho defendant, Ghliajjn Gir. The parties 
belong to thegt>«h 2 U» t^omnunuty, and the plaintifrs case is that 
the propel ty of a member of that coinnnmity devolves upon, his 
ebebi or (liMuple, and that uc*orcling to cU'^tom the wido'V of a 
deceased gt^bain, in ea^^e her Im-band has no di'-ciple at the time 
of his ileath, may nominate a disciple with the authority of the 
members of the community, and that the disciple so nominated 
saeceedH to the propiTty of h(‘r hu-band; that t!ic plaintiff was 
nominated by Musammut Befdwi it h the ouisont of the com- 
munity and so I ecamc wlai, we may term, n po-thumouH pupil 
of Dalpat Gir, and as such entitled lo his property. It is not 
stated in the plaint liow the dispiitcui itroperty wm acquired. It is 
merely alleged that it was first owned by Mahaot Ram Gir and 
on Ms death devolved upon Dalpat Gir, Ganpat Gir, and i)hanpat 
Gin It has been found by the Com t below that the property m not 
endowed propoity and that Dalpat Gi^ Ganpa‘. Gir and Dhanpat 
Gir held their shares of it separately. TIuhd fuuliugs are not 
challenged. The defendant appellant in lii^ grouiuls of appeal 
impeached the findings that the p »qH‘rty was n t endowed pro- 
perty. but this gfound was abamloned i efore us. 

The custom upon v^ldoh the pldotiff redte- is thus stated in 
the plaint. It first alleg<*<l that IXdput Gir at tiio time of bis 
death authoriy.id hi! widow t’‘ make a di ciple in his name, and 
then it is alkged that there has boon a prac ice and custom in 
the goshain community tliat on thii d{*ath of a peison the members 
of the community caufee a disciple to be made in th§ name of the 
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deceased and make liim occupy his place, Aceot’diri^Iy^ Musam- 
mat Beldevi, in accordance with the permiaaion of DalpatGir 
and also the practice in the Qoshain commutvity, a^somhlcii t'.c 
members of the community, made the plaintiff* a (liKuipIc in tSio 
name of Dalpat Gir, deceased, at her hous-e on the Otli of Jum> I UOlf, 
and performed all the necessary ritos,” It is further alioged iii 
the plaint that “it is also necessary for a newly made di- 
wishing to be the representative and successor of a doc*;ased 
person, that he should be duly declared u!i>i\"i‘n(uti\ e ami 
successor by the members of the comnuinity after a fuast has 
been given. Accordingly, after a feast had boon given on iho 
12t]i October 1802, the members of the community doelmed tho 
plaintiff a mahant to take the place and bo tho representative of 
Dalpat Gir, deceased, and therefore tho plaintiff is tho lav^ful 
owner of his (Dalpat Gir’s) estate.” We may hero state that 
Dalpat Gir and Ganpat Gir succeeded to the thare of tho estate 
of Dhanpat Gir upon his death. Thero is no disputo ns b) thw. 
The plaintiff claims to bo entitled not moroly to t? o Hl'iiro t^f 
Dalpat Gir hut also to the share of Ganpnt Gir, Init w<> .an* at 
a loss to understand how lie can establish any right to this share. 

The defendant Chhajju Gir and his mother tit iiiiKl the oxiat- 
ence of the custom. Chhajju Gir claims to be entitled to the 
property of Ganpat Gir as his disciple and ho also claims to bit 
entitled to it under the will of Ganpat Gir, dabsl the 20tb of 
February 1902. But before us ho did not so much rest his ease 
on the merits of his own title as on tho weuknpes of tho pliii.tiff 
respondent’s case. 

The parties belong to the order of Sannyasis known as Qirit* 
That order with others was, wo are told by Mr. Ghoso in his 
work on Hindu Law, founded by the groat Hindu Pbilofophar 
Sankara in the eighth century A.D. Originally tho meinbora of 
this order wer^ supposed to renounce tho world and were strictly 
ascetics. The wealth of the ascetic consisted of his stick, begging 
bowl and the like and was invaluable to his disciples. As Gautama 
ordained “ an ascetic shall have no hoard.” I n the course of time 
these bodies acquired wealth, and, so far from practising habits 
of stern austerity took to habits of luxury and worldlings. A 
section of tham married and become Grihast (houfe-holdors), wMle 
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lh«? rewayidtn' observed oelihaoy and are known as Nihangs, Bam 
Oir W8«* a (trihaiifc (or house-holder) and his sons likewise. They 
had nol therefoioah-ohstoly renounced the world and were not 
a«cot!04 in the striot souse ot the word. This must be borne in 
mind in dealing with tlie questions which we have to determine. 

The special rule to the devolntion of the property of an 
a^'cetic, laid dowtii in the Yajnavalkya (ii, 137), Mitakshara (ii, 
3), Daya Bhaga (si, 0, sections 35 and 36), namely, “the heirs 
of tt ho.mit, of an ascetic, and of a piofessed student, are in their 
ouler the preceptor, the %'irtuous pupil and spiritual brother and 
aesocialo in holiness,” cannot bo strictly applied in this case. Mr. 
Mayne says that a case coming under these special rules seldom 
occurs, that “when a h.eimit has any property which is not of 
secular origin, ho gcnorally h.olds it as the head of some math or 
religious endow nicnt, and succession to such property is regulated 
by tho special custom of the foundation.” He then observes : — 
“ No one can come under the above heads for the purpose of in- 
troduoing a now rule of inheritance, unless he has absolutely 
retired from all earthly interests, and in fact become dead to the 
world. In such a case all property then vested in him passes to 
his legal heirs, who succeed to it at once. If his retirement is of 
a less coinplotc character, the mere fact that he has assumed a religi- 
ous title, and has oven entered into a monastery, will not divest 
him of his property, or prevent his secular heirs from succeeding to 
any secular projjerty which may have remained in hiff possession.” 
(See 6th edition, p. 778.) Mr, Qhose in the second edition of 
his valuable work, at page 781, says as to this question : — “ The 
property mentioned in the Yajnavalkya, as the Mitakshara and 
tho Apararka say, is tho wealth of tho hermit, invaluable to his 
disciples, i«., his stick, his begging bowl, and the like. Lands 
and money the Sannyasi cannot hold in his own right. But by 
the law of tho land he is allowed to hold property in the same 
way as secular persons, and in such oases his secular heirs ought 
to take h is property. In his comment upon a decision of a Bench 
of the Calcutta High Court in the case of the Collector of Dacca 
V. Jagat Chunder Ooawami (1), holding that the preceptor of a 
deceased Bairagi was entitled to letters of administration of his 
(1) (1901) I. Ii. B.. 28 Oalo., 608. ' 
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estate, he observes, at page 788 : — With all respect to the 
learned Judges, it should be observed that according^to Hindu 
law the ordinary rule of succession should apply to the case of 
that strange individual, the married ascetic. Indeed according 
to ancient law ascetics who have resumed worldly ways aro slaves 
of the king and their property in strictness belongs to him. ” 

It was contended in this suit on behalf of the appellant that 
a chela or disciple does not inherit the personal propeity of a 
Grihast (or house-holder) .Goshain, and further, that the plaintifl 
respondent is not a disciple of Dalpat Gir. The learned Sub- 
ordinate Judge held that though Ganpat Gir, Dalpat Gir and 
Dhanpat Gir held their shares separately and there was nothing 
to show that the property was endowed property, yet the sect of 
the Goshains to which they belonged is a soun-rcligiou-. one and 
that “ the same is the nature of their properties”, that is, we take it, 
that the property in dispute though not endowed j)ropcrty is semi- 
religious property, whatever this means. He also held that the 
evidence adduced on behalf of the plaintiff established a custom 
among Goshains whereby a chela “is shaved in (ho name of a 
deceased mahant at the instance of his wife by the panchos (eldora), 
and if snob chela performs the ceremony of bhandara and is in- 
stalled on the gaddi of the deceased by the elders, ho becomes the 
representative of the deceased with respect to his property. ” He 
further found that the plaintiff respondent was duly installed on 
the gaddi qf Dalpat Gir by the elders of the sect in aooordanoe 
with custom and performed the ceremony of bhandara, and is 
therefore the legal representative of Dalpat Gir. Ho distinction, 
it will be noticed, is here drawn between a Goshain who is a 
Hi hang or who is possessed of a math, and a Goshain who is a 
householder and owns no endowed property. 

There are two questions then for onr determination. The 
first, whether or not the plaintiff respondent can bo regarded as 
in any sense 6 chela or disciple of Dalpat Gir, and the second, 
whether or not a binding custom has been established whereby 
the personal property of a deceased Grihast or (house-holder) 
Goshain passes to his chela and not to his secular heirs. 

First theu let us see what a obela or disciple according to 
Hinda]notions is. In the case of Gobvnd Do0a v, Bammkoy 


1905 


dm 

c. 

DiWAir. 





CSMkHV 

Sts 




Divas. 


IM TH» rnmiTi DAW REPORTS, [tOL. vyry, 

Jmrndar, to l» found reported in the Vyiua.-.Iha Darpanaby 
Bhaina Cltem Ssrkar, Vol. I, p. 299, and also in Fnlton's Eeports, 
Vol. 1, p. 217, the piaintifi’ alleged that he was the chela or 
ditoiplo and legal r pT-vimfiJuT in estate, according to the laws 
and nuagos of llintlus, of ono Makhan Das, deceased, a Hindu 
Bairagi (or religion.- devotee), and claimed to be entitled to sue 
R» Mieh Cor leo vey of the projKsrty of the deceased. A de- 
fence a'as lik’d to t!m effect that a chela of a Hindu Bairagi does not, 
ah such, succeed to the property of such a Bairagi in the event 
of intestacy. On behalf of the defendants it was oontended 
that the three religious orders into which the twice born classes 
may enter are thc«o of the Vanaprastha (hermit), the Sannyasi 
or Joti (the ascetic), and t!io Brahmachari (religious student), 
and mferonco was made to the passage of the Yajnavalkya 
wliioh lays down that the W'alth of a Vanaprastha is inherited 
by his Dharraa bhratroka tirthana, or holy brother of the same 
hermitago, that of a Joti by satshishya (virtuous approved 
pupil), and that of a Brahmaohari by his acharjya (spiritual 
guide). It was contended that, assumiDg the Bairagi to be a sufl5- 
oient description of tJae Joti of Yajnavalkya his goods are not 
inheritoti by his chela or pupil in that capacity, but by his sat- 
shishya (virtuoas upjirovt'd pupil). 'I'hen it was pointed out that 
a chela after he had served the Joti for a year may be made a sat- 
shishya if the Joti thinks him worthy of the honour; that them is 
a period of servitude for 12 months necessary before Jibe aspirant 
pupil can become a satshisbya or partake of its privileges, and 
that the pupil who has not become a satehishya can never inherit 
it. It was hold that the plaintiff failed to show his right to sue. 
An extract from a letter which the editor of the reports had 
received from Baboo Prussonno Oomar Tagore, stated to be a 
gentleman of well known learning and repute at the time, is ap- 
pended to the report, from which it appears that no chela of a 
deceased ascetic can inherit his property unless ho'oan prove him- 
self to be a siso (that is, we understand, a satahishya). The ex- 
tract is as follows : — “ My conclusion therefore is that a chela or 
servant may, if qualified, be admitted as siso, but the mere denom- 
ination of obela does not necessarily imply the meaning of siso. 
The Hindu law recognises the right of inheritance of the latter 
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and consequently no chela of a deceased ascetic can inherit his 
property unless the former can prove himself his siso too. This 
is a nice distinction which I am led to draw between tho two 
phrases and their respective applicability from the ooucurrent 
authority of the shasters and the usages and customs of tho coun- 
try. ” "We further find appended to the report an extract from 
the work called Tuntur Shar by Kishna Nanda, which describee 
the respective qualities which should form the character of a 
spiritual guide and his religious pupil, and later on the following 
passage appears: — “A year’s residence and association with each 
other is required to form the connection of tiio ajii ritual guide 
and the pupil. It is also enjoined in the Sar i^ungroho that a 
good spiritual guide should put his dopondont pupil to a year’s 
probation. A knowledge of tho m^^teiiou-. and oxcoliont Bhas- 
ters should not be imparted to every one without distinction, it 
should be imparted to a well-behaved pupil after a year’s resi- 
dence with him. ” We refer to this caso merely for tho purpose 
of showing what are the qualifioalion.s of a chela. In tho case of 
Khuggender Narain Ohowdhry v. ^larupgir Oghorenath (!) 
the principle of succession iqwn which one member of an order 
of ascetics succeeds to another was laid down as being based 
entirely upon fellowship and personal association with tho ascetic, 
and it was said that a stranger, though of tho same order of ascetics, 
is excluded. It thus appears that a person who has had no asso- 
ciation with .a spiritual guide cannot, except by a fiction, be bis 
chela. A posthumous ohela is a contradiction in terms. 

The authority upon which Mr. Ohaudhri on behalf of the res- 
pondent has strongly relied for the proposition that a posthumous 
disciple may be appointed to a deceased ascetic is to be found 
in West and Buliler’s Hindu law, Vol. I, p. 665. There in 
answer to the question whether a Goshain either of the sect Puri, 
Giri or Bharathi acquired a vatau like that of a Patil or Kulka- 
rani, can it descend to his or his wife’s disciple, the reply is 
‘'Among the Goshains of the abovementionod soots, a disciple 
is as good an heir as a son among other people. If a disciple was 
not nominated by the male Goshain, his wife may nominate one 
to succeed to her estate in the same manner as a widow among 
. (1) (1878) I. L. E., 4 C^o., 848. 
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ofclior ckisos is alIow«tl to iwJopt a son. No objection seems to 
exist to SHc'i a clui.r.” Tl.e learned Pandits give ss the 
authority for this answer tho VyaMi’ ara Sruyukha, para. 142, 
1—4. A refoi cnco to this work will show that it does not bear 
out the alleged prac'ti’ . T ho purag.a|>hrofciTod to contains the 
extract from Yajnavnikya already quoted, stating the rule pre- 
vailing as regards the estates of aHcotics, namely, " the heirs of a 
hermit, of an ascetic, and of a student, are in their order the 
preceptor, tho virtuous pupil and the spiritual brother and asso- 
eiaio in holiness.” Moreover, tho answer would seem to pre- 
suppose that tho deceased Gosbain for whom his wife may nomi- 
nate a chela to succeed him had disciples, and that it was one of 
these <li'-(:ipl(\s whom she might nominate as his successor. It 
does not, at least not clcarl}’, support the suggestion that if a 
Goshain had no disciple during his life-time his wife could elect 
one after his death. 

I.iet us seo now on what evidence the novel custom which has 
been set up in this case is sought to be supported, Maliant Jhan- 
du Natii, who is a Saunyasi, purported to give an account of the 
nomination and election of the plaintiff as a mahant after the 
death of Dalpat Gir, thotigh ho did not attend the meeting at 
which ho was elected. Ho was asked whether any woman had 
over made a disciple in tho way in which the plaintiff, Diwan Gir, 
was made a disciple of Dalpat Gir, and his answer was in the 
first instance in the negative, and then he stated thp.t Bam Saran 
Git’s wife made Bam Eatan Gir a disciple after the death of 
her hnsband, or that she caused tho mombors of her brotherhood 
to make him a disciple. In answer to the further question 
whether Bam Gir was tho holder of a math, his reply was that he 
could not be called the holder of a math, inasmuch as mahants 
who are grihasts arc not holders of a math. He also stated that 
at the time of his death Bam Gir was not a nihang mahant, and 
that when a mahant is not nihang his sonsbecomdhis heirs; and he 
followed this up by saying that when a mahant is not a nihang, 
that is, is a house-holder or grihast, his wife becomes his heir on 
bis death. The evidence of this witness does not to any appreci- 
able extent support the alleged custom. In answer to a question 
by the Court ho stated that “ if a grihast mahant yhould not give 
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permission to his wife as to the making of a disciple, his^ife oan 
on his death make a di-ciple in his name even without suolr per- 
mission. After the death of a house-holder mahant his widow has 
the same power with regard to the making of a disciple as he him- 
self. As regards the power of making a disciple, there is no 
difference between a mahant and his widow.'' What authoiity 
the witness had for this statement, we are not informed. IJq 
is a comparatively young man, being only 34 years of age, and 
is not shown to have any special knowledge cf the rules of the 
Goshain community. 

Another witness, Gajraj Bharti, also a Goshain, deposed that 
Biwan Gir was made a disciple of Dalpat Gir four or five 
months after the deatli of Dalpat Gir. The panch, he said, were 
called by Musammat Beldevi to her house, when she told them 
that she wished to have Diwan Gir made a disciple in the name 
of her husband and that the Panch agreed to carry out her wish, 
and thereupon the necessary ceremony of installation was per. 
formed. He mentioned four or five cases in which, in recent 
years disciples of deceased Goshains had been nominated by their 
wives. A panohayatnama was drawn up and signed by this and 
other witnesses testifying to the election and installation of 
Diwan Gir as the disciple of mahant Dalpat Gir. We shall 
refer to this document more particularly later on. It was 
produced by this witness. Cross-examined as to it the witness 
used these significant words : — “ People said females have caused 
disciples to be made, but it is invalid. They tried to find out 
a precedent. I also did the same,” It appears, therefore, 
that the partisans of the plaintiff found it necessary to search 
for a precedent for such an appointment as chela as that of 
the plaintiff. This witness is tho brother of Kashi Bharti 
whose wife and Musammat Beldevi are sisters. Of the in_ 
stances which he gave of the making of disciples by the 
widow of a decea.sed Goshain, two were disciples of Kashi Nath 
who were made disciples by his wife. We may point out that 
the election of the plaintiff Diwan as a disciple of Dalpat 
Gir led to disturbances which resulted in the bringing ©f 
criminal proceedings by Cbhajjn Gir against this witness and 
others, 
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The^BOxt witnoss to whoin wo would rofer is GhEHsMaDi 
Puri, also a Goshain^ resident at Hard war. In answer to tJti© 
question Should any one die leaving a widow among your 
community what will be her right as to the making of a disciple/^ 
(It will be noted that the question was not directed to the case 
of a grihast Goshain, but to the Goshain community generally); 
his reply was:— A disciple is made. He is made in this way. 
The members of the brotherhood are invited. When they come 
to the place they ask the woman : — ^ Why have you invited us?^ 
The woman says: — ^Make a disciple in the name of my husband. 
The members order a man, a mahant : — ^ You should make a 
disciple, cut the tuft of his hair.^ Disciples made in this way are 
to he found in my community. Then he mentioned the names of 
five persons who were made disciples in this way, and stated that 
they had got the properties of their spiritual guides. He further 
stated that the sons of a Goshain have no right to his property without 
their having been made disciples, and that if a Goshain left a wife 
and a son who had not been made a disciple, his property devolved 
upon the wife and not upon the son. He was asked his means 
of knowledge of this rule and stated that he heard it from his 
father and spiritual guide. It was further elicited from this 
witness that there are about 17 or 18 families of Goshains at 
Hardwar and that all of them are grihasts. He farther deposed 
that a wife can make a disciple without obtaining permission 
from her husband to do so, and that children of a "kept Woman 
have the same right as those of a wedded wife. 

Puran Gir and Sheoraj Gir gave evidence to the same efiecfe. 
Sheoraj Gir admitted that his knowledge on the subject was 
derived from his having seen the initiation as disciples of Batan 
Gir, Khushal Bharti and Bhajjan Gir, and also from hearing of it 
from the Goshains. He is a man of 34 years of age and is one of 
the parties against whom the complaint was lodg^ in the criminal 
Court by Chhajju Gir in connection with the initiation of the 
plaintiff Diwan Gir. 

Ganesh Gir, another witness, also testified to the allied 
custom and to the initiation of the plaintiff Diwan Gir. He 
stated that Bishnu of his village Bahmafcpur had two disciples 
initiated on the death of her husband. He deposed, how®T©r| that 
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these disciples had left the village and that the property whioh 
belonged to the deceased Goshaia ha 1 been sold by auction. 

Hoshiar Gir, a resident of Daulatj)ur and a Goshain^ deposed 
that he was initiated as a disciple of HarnandGir by Harnand 
Gir’s wife seven or eight years previously in the village of Daulat- 
pur. In cross-examination it was elicited that Harnand Gir had no 
son and that the witness and Ganpat Gir were his nephews and 
that both the witness and Ganpat Gir inherited the property of 
Harnand Gir. Further he deposed that there was a will in his 
favour. It was not therefore out of the usual course that he and" 
his brothers should inherit the property of Harnand Gir, 

Several other witnesses w^ere examined, but their evidence 
does not put the case further. It simply shows that there have 
been in the last 20 years several instances in which the widows 
of deceased Goshains nominated disciples, and that the disciples sO 
nominated were recognised as the disciples of their deceased hus- 
bands. What the property was which they inherited or how it 
was acquired, or whether it was endowed property or not the 
evidence does not show. 

It is a significant fact that on the initiation of the plaintiff, 
which, as we have said, was followed by disturbances leading to 
criminal proceedings, a panchayatnama was executed to testify to 
the election of the plaintiff as a disciple of Dalpat GHr, This 
document we find was signed by all the witnesses without excep- 
tion who have supported the plaintiff^s case as regards the alleged 
custom. It is dated the 12th of October 1902, and recites the 
death of Dalpat Gir on the 16th of January 1902, without 
leaving any disciple, and the alleged practice among theGpshain 
community of Hard war and the neighbourhood, that on the death 
of a mahant some person approved of by the community and the 
widow of the deceased should be nominated as a disciple. Then 
follows a declaration that on the 6th of June 1902, the members 
of the Goshain community a-sembled ^t the house of mahant 
Dalpat Gir with the consent of his widow Musammat Beldevi, 
made the plaintiff Diwan Gir, who is stated to be a relation of 
Dalpat Gir, and whom Dalpat Gir intended to make hia discipli 
in his life-time, a disciple in the name of mahant Dalpat Qli^ 
The document^oertifies that the real and mtml <&6iple of Dalpat 
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is IJiwan Gir^ nonunated and appointed lawfully "according 
to law and the custom of the Goshain community, all the cere^- 
n^onies essential and re< 3 [uisite for this appointment having been 
fully observed. 

Now if the alleged custom was a recognised custom, it is not 
apparent what the necessity was for the preparation and signing 
of this document. Indeed it rather suggests that the parties to it 
had misgivings as to the propriety of their action in interfering 
with the devolution of the property of Dalpat Gir. The search 
for precedents is also suggestive. The object of making the 
plaintiff a disciple of Dalpat Gir manifestly was for the purpose 
of securing for him the property of Dalpat Gir. 

Not a single document has been given in evidence in support 
of the alleged custom, and the cases in which chelas have been 
appointed by the widows of deceased house-holder Goshains are of 
recent date. It would seem that the small community of grihast 
Goshains at Hardwar are bent upon introducing a new usage as 
to the devolution of the property of the members of their com- 
munity. What the necessity is for a grihast Goshain to have a 
chela is not apparent. Such a Goshain has not cast off the world 
and become an ascetic. On the contrary he is immersed in 
worldly affairs and has his family to look after. His time is 
not occupied in the study of the shastras or in imparting a know- 
ledge of the shasters to pupils. It doe'^ not seem reasonable that 
the sons of such a Goshain under such circumstances should be 
excluded from inherit! ug his property by any chela who noiay be 
appointed by his widow. 

As we pointed out, the defendants appellants did not rest their 
case in the Court below or before us so much upon the strength of 
t^eir own title as upon the weakness of the plaintiff^s case. This 
they were entitled to do. They did, however, adduce some evi- 
dence to prove that amongst grihast Goshains jjo one is placed 
upon the gaddi, as in the case of nihangs. An important matter 
is that Bam Gir made a will (No. 2210 of the record), dated the 
29th of November 1879, which is witnessed by a number of mem- 
bers of his community, and it left his property to his three sons in 
equal shares and no question was raised as to his power to do so. 
Moreover we find that his three sons partitioned his property 
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between them. This partition was carried out by a de^d dated 
the 6th June 1892, and, as has alieady been pointed out, the 
three sons thereafter held their shares separately. In that deed 
it is recited that the property was owned and possessed by the 
executants as ancestral joint property, left by mahant Earn Gir, 
their deceased guru and father. A provision in that deed to’ 
the effect that the executants should not have power to transfer 
their shares to a stranger was relied on by the learned advocate 
for the plaintiff respondent, as showing that the property was not 
regarded as being subject to the ordinary rules governing secular 
property; but we do not see that this helps his case to any 
appreciable extent. Ganpat Gir disposed of his share by a will, 
dated the 20th of February 1902, in favour of a place of worship * 
inside his house called Mahadeo Jeo and also in favour of the 
defendants appellants, Chhajju Qirnnd Musammat Earn Eakki. 

Upon the whole we are unable to say that the custom set up 
by the plaintiff respondent was proved by such clear and unam- 
biguous evidence as is requisite for the establishment of a custom 
or usage modifying the ordinary law of succession. A custom 
whereby the sons of the owner of the property may be deprived 
of their right to that property by the appointment, after the 
death of their father, of a chela to him by hi6 widow or by the 
community to which they belong is a startling one. This is the 
custom which the plaintiff respondent sets up. We should require 
the clearest evidence of the antiquity of such a custom before we 
could give legal recognition to it. No evidence in proof of the 
antiquity of the custom has been given. We merely have a few’ 
instances of its adoption extending over a period of about 20 
years. We may quote with advantage the language of their 
Lordships of the Privy Council in the case of i2um Lahshmi 
AmTml V. Bivanantho, Ferumal Sethurayar (1) in regard to 
special usages. At page 585 they say : — “ Their Lordships are 
fully sensible of the importance and justice of giving effect to- 
long established usages existing in particular districts and fami- 
lies in India, but it is of the essence of special usages modifying, 
the ordinaiy law of succession that they should be ancient and 
inv^riable^ and it is farther essential that they should be 
(1) (1872) 14 M6o., I. A., 671. 



THE INDIAN LAW KEPOBTS; 


1906 

ChsajjU 

G^xb 

9 , 

DiwAsr. 


1906 

Augutt 8, 



[VOL. 2XIX, 


established to be so by clear and unambiguous evidence. It is 
only by means of such evidence that the Court can be assured of 
their existence and that they posse s the conditions of antiquity 
and certainty on which alone their legal title to recognition 
depends/^ The evidence before us in this case in proof of the 
alleged custom is neither clear or unambiguous, and it by no 
means satisfies us that the alleged custom possesses the conditions 
of antiquity or certainty entitling it to recognition. The plain- 
tiff respondent therefore has failed to establish the custom which 
he set up and bis suit must fail. 

We therefore allow the appeal, set aside the decree of the 
Court below and dismiss the plain tiff suit with costs in tins 
Court and in the lower Court. 

Appeal decreed. 


SefoYi Sir John Stanley^ Enighi, Chief Justice, and Mr, Justice Busiomjee, 
KHUDDO AKD OTHBBS (DiilirnAXTs) V. BITRGA PRASAD ahd akothbb 

(PliAlIITITBS). ♦ 

Act ETa, XV of 1666 (Mindu Widows^ Ue-marriage Act), section 2 — JEindu 
widow-^Be*marriage permitted hg rules of caste — Widow not deprived of 
property of her first husland. 

Where the rules of her caste recognize the right of a Hindu widow to re- 
marry^ a re-marriage has not the result of divesting her of the property of her 
first husband. 

Mar Saran Das v. Nandi (1), Dharam Das r. Nand Lai (2) and Ban jit 
T, Badha Bani (3) referred to. 

G died, leaving a widow 57 and a mother K, T, being permitted to do so by 
theeustom of the caste, mariried again. T transferred her interest in her first 
husband’s property to D and S, K purported to sell the same property to L, 
who mortgaged it to JT Pand N B, Meld, on suit by D and 8 for recovery of 
the property transferred, that the plaintiffs were not bound to reimburse the 
defendants (K, L and L’a morbgigees) in respect of any debts of G which 
they might have paid. 

The facts of this case are as follows : — 

Oae Ghuran Kasodban died possessed of certain immovable 
property leaving him surviviog his widow Musammat Thakur Dei 

* Second Appeal No. 907 of 1905, from a decree of W. Tudball, Esq., 
District Judge of Gorakhpur, dated the 24th of July 1905, modif'«^ing 
a decree of Munshl Achal Behari, Subordinate Judge of Gorakhpur. aated[ the 
drd of Hay 1905. ® ^ 

(A) (1889) I. L. 11 AIL, 330. (2) Weekly Notes, 1889t p. 78^ 

13> (1898) U lu 20 All., 476. 
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and his mother Musammat Khuddo. The caste beiD| one thei 
rules of which permitted widows to re-marry, Thaknr Dei married 
one Tika Kasodhan. After her re-marriage Thaknr Dei transferred 
her late husband^s property by gift to Durga Prasad, and 8ita. 
Earn on condition that they paid off Ghuran^s debts. On the- 
same day Khuddo, the mother of Ghurau, transferred the same 
property to Lachhman, the son of Durga Prasad, similarly stipulat- 
ing for the payment by the transferee of Ghurau^s debts. 

Lachhman, in order to pay off the said debts, mortgaged the 
property to Kishan Prasad and Nageshar. The transferees from 
Thaknr Dei, Durga Prasad and Sita Earn, then brought a suit to 
recover possession of the property of Ghurau. The Court of first 
instance (Subordinate Judge of Gorakhpur) decreed the plaintiffs^ 
claim and also directed that the plaintiffs should pay to the defen- 
dant Lachhman such amount as had been paid by the defendants 
on account of the ancestral debt. The defendants appealed and the 
plaintiffs filed objections under section 561 of the Code of Civil 
Procedure to such part of the decree as directed payment of the 
debts of Ghurau. The lower appellate Court (District Judge of 
Gorakhpur) dismissed the appeal and allowed the plaintiffs^ 
objections, making the decree a simple decree for possession. 

Babu Jogindro Nath Chaudhri^ Babu Durga Charan Ban^^ 
erji and Munshi Oulzari Lal^ for the appellants. 

The Hon^ble Pandit Su^ndar Lai and Munshi Gobind Prasadf 
for the respondents. 

StakIiEY, O.J., and Ettstomjee, J. — The facts of this case 
are as follows On the death of his father Gajadhar, his son, 
Ghurau, succeeded to the property which is the subject matter of 
this litigation. He died in the month of February 1904, leaving 
a widow, Musammat Thakur Dei, and a mother, Musammat 
Khuddo. The parties belong to the Kasodhan caste, and accord- 
ing to the custom of this caste a widow is entitled to re-marry. 
Musammat TliSkur Dei did re-many. She, on the 3rd of Sep- 
tember 1904, transferred the interest which she derived from her 
husband in the property by gift to the plaintiffs. ^ On the same 
day Musammat Khuddo sold the same property to Lachhman 
Prasad, defendant, second party, and he in his turn mortgaged 
the property ^in favour of the defendants 3 ajad 4. The muQ 
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contention in the Court below and before us was that Musammat 
Thakur I)ei, by reason of her re-marriage^ forfeited her interest 
in her husband’s property under the provisions of section 2 of Act 
XV of 1856. Another point has been raised before us in this 
appeal^ to which we shall presently refer. This question has come 
before this Court on several occasions. In the case of Sar Sarccn 
Das V. Nandi (1) it was decided by Straight and Brodhurst, 
JJ., that a widow belonging to the sweeper caste^ in which there 
is and in 1856 there was, no obstacle by law or custom against 
the re-marriage of widows, did not by marrying again forfeit her 
interest in the property left by her first husband. This decision 
was followed in the case of Dharam Das v. Nand Lai (2) and 
again in the case of Ranjit v. Madka Rani (3). In the last- 
mentioned case, Blair and Aikman, JJ., stated in their judg- 
ment that in addition to the cases to which we have referred there 
were several imreported cases in which the decisions followed the 
decision in Harsaran Das v. Nandi. The learned Judges say : — 

see no reason to doubt the soundness of those decisions, which 
form, as far as we know, a consistent cursus cwim in this 
Court.’’ It has been pointed out to us that the decisions of the 
Bombay and Calcutta High Courts conflict with the decisions of 
this Court, but in view of the fact that the question has been de- 
termined by at least four Judges of this Court, we do not think 
that we should express any doubt upon the correctness of those 
decisions by sending, as we are asked to do, this case for determi- 
nation to a larger Bench. The case is governed by those deci- 
sions and w^e must so hold. 

The remaining question arises upon the fourth ground of 
appeal. It is there alleged that the appellants admittedly paid 
mortgage debts due by Musammat Thakur Dei’s husband at a 
time when they were interested in their payment and which the 
respondents were bound to pay and that therefore the appellants 
were entitled to be reimbursed the amount so paid? 

- We think that the learned District Judge deals in a reason* 
able way with this question. He says : — Lachman did not act 
on behalf of the plaintiffs^ but as of his own right and denying 

<l) (1889) I. Ii. B., 11 All., 880. (2) Kotw, 1889, p, 78. 

» * (8) (1898) I. L.E., 20 All., 476. 
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tfHe ^laintiffa^ title. If he had paid any of the deceasad^s credi- 
tol*s, he must recover from them and refund to the morfcgageea 
what he borrowed from them. Neither he nor they (mortgagees) 
have any right to keep the plaintiffs out of possession or to 
burden the estate with a mortgage against the will of the latter. 
The plaintiffs, no doubt, will have to pay off the debt due from 
the decease'!, but they may prefer to do so by some other arrange - 
ment and I see no justice in forcing them to abide by the result 
of an arrangement made by an enemy.^^ 

We do not think that this is a case in which we ought to 
impose any conditions upon the plaintiffs. Their suit is a suit to 
recover possession of property to which they have established 
their title. If the defendants have any just claim as against 
them in respect of debts which have been paid off, which they 
can legally enforce, it is open to them to institute a suit for that 
purpose. We therefore dismiss the appeal with costs. 

Appeal dismissed. 

Before Sir John Stanley, Knight, QhiefJuttieo, and JUV*. Juttioe Bu stomjee, 
LIAKAT HUSAIN” (PiAnsTiirr) t?. BASHID-UB-BIN” A.ND othees 
(Dbpbndakts).* 

Pre^emption-^Sale ofjpro^erfy to a stranger^ Be-tale to a co^sharer before a 
' ’ ' suit for ^re^em^tion u brought. 

Where property in respect of wliich a right of pre-emption exists in 
favour of a co-sharer is sold to a stranger, but, before a suit for pre-emption 
is brought, passes back into the hands of a co-sharer, a suit for pre-emption 
cannot be maintained, and this rule is not affected by the fact that the co- 
sharer in whom the property sold to a stranger revests was a party to its 
sale to a stranger, Bhagwan Bas v. Mohan Zal (1) referred to. 

This was a suit for pre-emption arising out of the follow- 
ing circumstances. During the years 1903 and 1904 the mem- 
bers of the family of Shaikh Nasir-ud-din, who were owners of a 
6 pie share in patti Nanku Singh of mauza Gauhari, sdd their 
interest in the^said patti by seven separate sale-deeds to sue 
Abdul Hamid. Out of the vendors two persons, Rashid-ud-din 
and Mukhtar Ahmad, owned shares in the patti which were not 
conveyed to' Abdul Hamid, and they continued to hold these 

• Second Appeal No. 771 of 1905 from a decree of W, J- D. Burkitt, 
Esq., District Judge of Allahabad, dated' the 1st of August 1905, reversing 
a decree of Pandit Eaj Nath Sahib, Subordinate Judge of Allahabad, dated the 
;23rd of December 1904. 
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shares. They were parties to two only out of the seven sale-deeds 
referred to above. One Liakat Husain, who was a co-sharer in 
the village of Gauhari, the vendee Abdul Hamid being a 
stranger, claimed pre-emption of the 6 pie share in patti ISTanbu 
Singh; but apparently was long in coming to terms with the 
vendee, who cn the 16th of September 1904 resold the property 
to Eashid-ud-din and Mukhtar Ahmad. Liakat Husain then in- 
stituted a suit for pre-emption. The Court of first instance 
(Subordinate Judge of Allahabad) decreed the plaintiffs claim, 
holding that Eashid-ud-din and Mukhtar Ahmad were not 
entitled to set up their rights as co-sharers against the plaintiff 
because they had themselves been parties to two of the sales 
which gave rise to the suit for pre-emption. On appeal, how- 
ever, by Eashid-ud-din and Mukhtar Ahmad this decree was 
reversed by the District Judge, who dismissed the suit. The 
plaintiff thereupon appealed to the High Court. 

Mr. Karamat Husain and the Hoff ble Pandit Sundar Lai, 
for the appellant. 

Dr. Tej Bahadur Sapru and Pandit Mohan Lai Nehru, for 
the respondents. 

Stanley, C.J., and Etjstomjee, J. — The members of the 
family of Sheikh JSTazir-ud-din were the co-sharers in a six pie 
share in patti Nanku Singh, mauza Gauhari. In the years 1903 
and 1904 they sold their shares to the defendant, Abdul Hamid, 
in seven different sale transactions. These sales were carried 
out by seven sale-deed To two of these sale-deeds alone were 
the defendants respondents, Eashid-ud-din and Mukhtar Ahmad, 
parties. These co-plaintiffs owned shares in the patti which 
were not conveyed by them to Abdul Hamid, and they continued 
to hold these shares. The suit out of which this appeal has 
arisen was instituted on the 24th of September 1904, by the 
plaintiff appellant, Liakat Husain, who is also ano-sharer in the 
village, to pre-empt the sales so carried out in favour of Abdul 
Hamid who was a stranger to the coparcenary body. Before, 
however, the suit was instituted, namely, on the 16th of Septem- 
ber 1904, Abdul Hamid sold and conveyed all the property 
which he had so. purchased to 'the defendants respondents. The 
plaintiff alleged in his plaint that this sale to the defendant 
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respondents^ Eashid-nd-din and Mukhtar Ahmad, was fictitious, 
collusive and without consideration, and was made in order to 
defeat plaintiff^s right of pre-emption. 

, The Court of first instance decreed the plaintifiF's claim, but 
upon appeal the learned District Judge reversed the decision of 
the Court below and dismissed the plaintiffs suit The lower 
appellate Court agreeing with the Court below found that the 
evidence failed to show that the sale carried out in favour of the 
defendants respondents was not genuine. 

The only qtiestion for determination by us is whether the 
defendants respondents by joining in the sale of the shares com- 
prised in two of the sale deeds to which they were parties 
thereby precluded themselves from purchasing the property from 
Abdul Hamid. The argument advanced on behalf of the plaintiflp 
appellant is that Eashid-ud-din and Mukhtar Ahmadhaving con- 
curred in a sale in favour of Abdul Hamid, a stranger, forfeited 
their right to pre-empt that sale and in fact could not enter into 
competition with the plaintiif in the matter of pre-emption. As 
regards tiie shares comprised in the five sale-deeds to which 
Eashid-ud-din and Mukhtar Ahmad were no parties, it is clear 
that they did not forfeit their right of pre-emption : they stand 
on the same footing, as regards pre-emption, as the plaintiff 
This is admitted by the learned advocate for the plaintiff. 

As regards, however, the shares comprised in the sale-deeds to 
which they w^ere parties, Mr. S'^ndar Lai presses the argument 
that the defendants respondents having joined in the sale of these 
shares to a stranger must be treated themselves as strangers to 
the coparcenary body and cannot compete with the plaintiff in 
the matter of pre-emption. We think tf. at there is no force in 
this argument. Eashid-ud-din and Mukhtar Ahmad afe not 
claiming pre-emption. What happened was that before the 
institution of the plaintiff suit, they, being co-sharers in the 
village, purchased from Abdul Hamid all the property which had 
been conveyed to him. The property found its way back into 
the hands of co-sharers before the institution of pre-emption 
proceedings. The object of pre-emption is to keep strangers out 
of the coparcenary body of a village and so maintain the unity 
of the coparcenary body. If before pre-emption proceedings 
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are ipstitutccl, the propoity has found its way into the hands of 
C 3 “sharers, there is no icasoii for allowing pre-emption, which is 
by the way a very weak light. The pnnciplo govemiiig a case 
of the kind is thus stated in ihe jalginont in Bhigwan Das v. 
Mohan Lai (1) to which one of us was a party, namely; — 
“ Wheic a share has in violation of the piovisions of the waijib- 
ul-ari5 been sold to a stranger, if before the instimtion of a suit 
for pre-emption that sha e Las found its way into the hands of a 
co-shaior whose rights of pre-emption as such arc equal to those 
of the plaintiffs in a suit for pre-emption subsequently instituted 
then the pre-cmi^ tor’s suit wiH fail. The icason of the rule 
hcems to bo that as the objoet and cause of the institution of pre- 
emptive lights is the desire to keep strangers CKcliuled fiom the 
coparcenary body, the reason and object cannot justify a jire- 
emptive suit by one co sharer against another to compel the latter 
to sunender a sha’c over whiih hU pro-empu\c rights are on the 
same level as tho«c of f'o plaintiffs.^' We arc unable to bold 
tliat the fact that the defendants icspondents Rasldd-ud-dia and 
Mukbtar Ahmad could not have enforced a right of pre-emption 
as against Abdul Hamid so far as regards the shares com|>rised 
in the two sale-doods to w'hich they wc*o parties, precludes them 
from setting up the revesting of those shares in them-olvoi by^ a 
genuine ^alo before the date of the suit as a conqilote answer to 
the plaintiff’s cdaim. We think that the deci-iou at which the 
learned District Judge ariivecl is correct and we di. miss the 
appeal wTih costs. 

Ap2)3al dismissed. 

(J) (1D03) I. L. B., 25 All, 42L 
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Before Sir John Stanley ^ Knight, Chief Justicet and Mr, Justice 
Sir George Knox. 

BAXMALI PAXDB (PiAiyTtr^) BISHESHAR SIXGH AXB axotheb 
( Defend A yrs) * 

Act (Local) ATo. J/o/lOOl (Agja Tenancy Act), secHons 20,21 and 31— 

Occupancy holdtng^Btghts of alienation possessed by occupancy tenants^ 

Mortgage, 

Held tli it llio 1 uv enacted in sections 20 and 21 of Ihc Agra To^niicy Act, 
1901, t bliteratcs JUiy distiiiciion wind) might luvc existed or hire been 
supposed to cx*st howween the r.ght of occapiiiiy jiud llic r'ght to occupy 
wherever transfers w‘*rc mub or con tom plated hy ten nts, and that the ten- 
auis men lionfcil in those sections cm no longer trauafer eillier tho i^ght of 
occup ney or the right to occupy oJlierwise thin by a sub-l -ase. 

A suliscquonb mortgagee uf an occup ncy holding, who-'^e raortgigo was 
executed after the coining into force of the Agra Ten ncy Act, has, therefore 
no right to redeem a prior inortgigc over the same hold ug Khiali Uam v, 
Nalhu Lai (1) ami Brij Mohan Das v. Algu (2) distinguished. Madan Lai 
X Ali Nasir Khan (3) app'oved. 

The plaintiirin thi^ suif claimed subsequent} mortgage of a 
Cdllivatory holding of one Dip Singh a light t> lO.IcDm a prior 
nsnfiiictuary mortgage over the same liohling grantel by Dip 
Singh to J3.shes'\ar Sin^h an I Kaulcshai* Singh, who were in 
posses ion. The Court of fir-t in ^tanoe (Mnnoi f of Rasra) decreed 
the plain iff’s claim. The defen lants, fiist mo tgaocc^, appealed, 
and in appeal raised tlie plea that under the of the 

Agra Tenincy Aeu, 1901, the mortgage in favour of iho plaintiff 
was invalid and the plain'iff therefore had no right to sac for 
redemption of their mortgage. The lower appellate Court (Sub- 
ordinate Judge of Ghazipur) accepted this contention, and, revers- 
ing the dojision of the Munsif, dismissed the plaintiff^s suit. 
The plaintitf thereupon appealed to tho High Court. 

Maulvi Ahdnl Majid, for the appellant. 

Munshi Oohind Prasad, for the respondents. 

Stanley, C.J., and Knox, J. — The subject matter of the suit 
out of winch this second appeal arises is the interest of an occu- 
pancy tenant, and the que.-tioa which we have to decide is 


♦Second Appcil No 1238 of 1904, from a decree of Syed Mulnmniad 
Tajmnmil Husain, Sabordinite Judgj ot Ghtzipiir, dited tlic 15 Ji of S^-ptom- 
her 1904, reversing the decree of Babii Man Mohan Siuyil, Muusif of Rasra, 
dated the 12 h of Miy 1904. 

(1) (1803) I. L. R., I-'J All., 219. (2) (1003) I L. R., 26 All, 7, 

' (3) (1906) L L. 11 ., 28 All, 696, 
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whether "the holder of a subsequent usufruotiiaiy mortgage which 
purports to have been created over the interest of an occupancy 
tenant can sue for redemption of a prior usufructuary mort- 
gagee who claims to hold a similar mortgage over the same hold- 
ing. The Court of first instance decreed the claim in favour of 
thtf subsequent mortgage. The lower appellate Court held that 
the mortgage under which the plaintiff claimed was invalid and 
unlawful, that the plaintiff had acquired no rights in respect 
of the mortgage land sought to be redeemed^^ and was in no 
way entitled to claim redemption’’ under the Transfer of Pio- 
perty Act. It accordingly dismissed his suit. Three pleas are 
taken in appeal — the first is that the^‘ mortgage” is not absolute- 
ly void, but is voidable as against the landlord; the second is 
that as neither the landlord nor the tenant had questioned the 
validity of the ^‘mortgage” the defendants had no right in law 
to question the right of the plaintiff to maintain the suit, and the 
third was that the lower appellate Court had not taken into 
consideration the provisions of section 31 of the North-Western 
Provinces Tenancy Act, 1901. It will be seen that this third 
plea is virtually the first plea over again in different terms.’ 
The learned counsel for the appellant felt, as he proceeded in his 
argument, the difficulty of treating his client’s rights as the 
rights of a mortgagee, and he adopted the line of reasoning 
sanctioned in the Full Bench ruling of this Court, J^hiali Ram 
y. N'athu Lai (1). In that case it was held that ‘^although a 
tenant with a right of occupancy, other than a tenant at a fixed 
rate, cannot legally transfer his right of occupancy, he can sub- 
let the right to cultivate the land comprised in his occupancy 
holding, as such a sub-letting does not profess to be a transfer of 
the right of occupancy, and is not in contravention of section 9 
of Act No. XII of 1881.” Again in the same judgment it is 
laid down by the learned Judges, at page 230, tfeat the right of 
a zamindar under Act No. XII of 1881 to obtain an enhance- 
ment of the rent payable to him or to obtain an ejectment of his 
occupancy tenant and of those holding under him, cannot be 
interfered with or lessened by the fact that his occupancy 
tenant has by a lease, or other form of sub-letting, or by % 
( 1 ) 
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usufmcfciTary mortgage, to the granting of which the zaminclar was 
not an actively consenting party, sub-let or mortgaged the occu- 
pancy holding or any part of it/^ The learned counsel points out 
that this view was endorsed by the learned Judges of this Court 
who decided the oa&e of Brij Mohan Das v. Algu (1). In this 
case the objection taken to the decision of the Full Bench of this 
Court, namely, that the only question referred to the Full Bench 
was whether or not an expropiietary tenant could sub-let bis 
holding or a part of it, and so far as it applied to the interest of 
an occupancy tenant that judgment is an obiter dictum was fully 
considered. It was held after much con ideration that the second 
paragraph of section 9 of the North-Western Provinces Rent 
Act, 1881, w^as no bar to the creation of a usufructuary moitgage 
of an occupancy holding by a tenant having a right of occu- 
pancy. 

The learned counsel aho urged that the Tenancy Act was an 
Act intended only to regulate the relations subsisting between 
landlords and tenauTs. Tne provisions contained in section 20 
were provisions created and intended to protect and guard the 
interests of the landlord, and in construing them the Court 
should take into consideration the provisions of section 31 of the 
same Act. Section 81 enacts that every sub-lease or other trans- 
fer, etc., made by a tenant in contravention of the provisions of 
this Act shgill be voidable as hereinafter provided. Further that 
when a tenanu has made such a sub-lease or other transfer the land- 
holder may sue for the cancellation of the same or for ejectment 
of the tenant or other transferee or of both. If these two sections 
were read together, he contended that the provisions of the Ten- 
ancy Act, 1901, did not aSlct and were not intended to affect 
transfers between tenants and transferees from tenants, and that 
such transfers, even in the case where the landlord was con- 
cerned, being Toidable.and not void, such transactions admitted 
of being validated. 

We are ready to admit freely that we find very great 
difficulty in reconciling and in interpreting the language used in 
the Tenancy Act, 1901, as for instance in section 21, where it is 
laid down that where the interest of a tenant is not transferable, 
(X) (1903) I. L.E., 26 All., 78. 
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he shall not be competent to ttantfei* his holding ar any poition 
thereof otherwise than by lease as hereinafter provided. 

In considering, however, the argument addressed to ns by 
the learned counsel it is important to remember that the 
Tenancy Act of 1901 is not, as Act No. XII of 1881 wai, 
an Act to amend the law relating to the recovery of iMit, 
but an Act to consolidate and amend the law rtlatiiig to 
agricultural tenancies, and that the language lued in section 9 
of the Act of 1881 has Leon very much amplified in. sections 
20 and 21 of the Act of 1901. While section 9 of Act No. 
XII Of 1881 dealt with the rights of tenants at fixed rates and 
other riglits of ccciipancy, section 20 of the present Act deals 
with the interest of exproprictary tenants, occup.ancy tei)aat'=', 
etc. It declares that those interests arc not transferable in 
execution of a decree of a Civil or Kevenuo Court, and also that 
an exproprictary tenant and an occupancy tenant aie not com- 
petent to transfer their holdings or any portion thereof otherwise 
tt an by a sub-lease as provided in the Acl. Now the woid in- 
terest Avhich is used in the Act of 1901 is a word of a very largo 
and compi-ehonsive nature. Wtnle seolion 9 of Act No. X f I of 
1881 meicly enacted that ^^no other light of cccupancy shall be 
transferable in execution of a decree or otberwi-o,’^ tie Act of 
1901 uses the wider term interest and provides that the in- 
terest of an occupancy tenant is not transferable in execution 
of a decree or otherwise, etc. The right to cultivate the land is 
one interest, the right to pay rent for such holding at favour- 
able rates is another interest which an occupancy tenant has in 
the land he holds. Both interests are now declared not trans- 
ferable. It appears to us then that the law enacted in sections 
20 and 21 obhte.ates any distinction that might have existed or 
have' been supposed to exist bet vveen the right of occupancy and 
right to occupy Avherever transfers were made or^contemplatod by 
tenants, and that the tenants mentioned in these sections can no 
longer transfer either the right of occupancy or the light to occupy 
otherwise than by a sub-lease. 

The Transfer of Property Act has drawn a sharp line of dis- 
tinction between mortgages and leases, and from the leference 
made in that Act to leases for agricultural purp :03 contained in 
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soeiion 117 it may well be infe’Ted tbafc lea=es for agiicultural pur- 
pose; stand on a diffe.ent footing from mortgages. This is also 
appui ent from reading section 10, cl. 2, anl section 31 of Act No. 
II of 1901 toge sl:er. The case before as is of a mortgage such as 
is contemplated and understcol by mortgages’^ in Act Ko. IV of 
18S2. Were we to grant a decree in this ease, t':e dec’ee would 
be intended to operate in the direction of transfeiring the in- 
terest of the occupancy tenant mortgagor from the prior moitgagee 
and into the hauls of the plaintiff appellant, dhis would be in 
direct conflict with the provisions of section 20, which, as alieady 
pointed out, enacts that the interest of an occupancy tenant is 
not transferable in execution of a decree of a Civil or Revenue 
Court, and it is not for us lo grant a decree which could not 
afterwaids be executed, but would remain inftuctuous. Our 
attention has been drawn to the case of Madan Lnl v. Muham^ 
niad All Nasir Khan (1) in which the same view was held by 
our bi other Richards. For these rea-ons we hold that the view 
taken by the lower appellate Court was the right view, and ^^o 
di-miss this appeal with costs. 

Appeal d^smissed, 


Before Sir John Stanley, Knight^ Chief Justice^ and Mr. Justice jRustom jee. 

BUiDBAR (Defendaxt) KHAIE-UD-DIN HUSAIN (Plaixtief) akd 
BHOLA (Deeexdant).* 

JLand-holder and tenant — Site in ahadi occujpied hy non-agricultural tenant^ 
Adoerse possession — JLioense'^—Aot JSFo, V of 1882 (Indian Basements 
Act J, section 60, 

A person nho was neither an agricultural teuTnt nor a village handicrafts- 
man was found in possession of a house in the abadi which he and his predeces- 
sors in title had held fur a period of considerably more than twelve years, 
w’ithout paying rent or acknowledging m aoy way the title of the zamindar 
to the site upon which it was built. Meld that such person had acquiied the 
absolute ownership of the site. 

In execution of a decree against one Parai the decree-holder 
Bhaddar caused* to be attached and advertised for sale certain 
Louses, situated in Mustafabad, a hamlet of Daragan j, a suburb of 


• Second Appeal No. 910 of 1905, from a decree of W. J. D. Burkitt, Esq , 
offici iting District Judge of Allahabad, dated the 23rd of June 1905, modify- 
ing the decree of Pandit Eij^Nath, Subordinate Judge of Allahabad, dated 
the I6th of December 1904. 

(1) ^Weekly Notes, 1906, p. 182. 
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Allahabad^ together with the si tes of these houses* Thereupon 
the plaintiff Khair-ud-din Hus tin instituted the present suit as 
zamindar of the land upon which the houses stood asking for a 
declaratory decree that he was the ow^oer and possessor of the 
houses in question and that they w e.e not liable to be sold in exe- 
cution of Bhaddar^b deciee. lie further prayed that, in case of 
the sale of the materials of tlio houses being allow^ed, he should bo 
declared entitled to at the rate of Rs. 10 per cent, on the 

sale proceeds. He relied mainly on the folloAving condition 
entered in the wajib-ul-arz : — tenant can build a new house 
without the permission of the zaniindar, and after his abandoning 
the village, the zamindar is the owner of the mateiials of the house. 
In case of his presence (in the village) the tenant will be en- 
titled to sell the materials (of the house) provided the house has 
been built at his own expense, and at the time of sale of the house 
the tenant shall pay a royalty, called dkik^ to the zamindar at rho 
rate of Es. 10 per cent.^^ 

The Court of first instance ( Subordinate Judge of Allahabad) 
dismissed the plaintiff’s suit. On appeal by the plaintiff the 
District Judge set aside the decree of the first Court and decreed 
the claim of the zamindar so far as the sites of the houses were 
concerned. The defendant decree-holder appealed against this 
decree to the High Court. 

Dr. Tej Bahadur Bapru and the Hon’ble Pandit Madan 
Mohan Malaviya, for the appellant. 

Pandit Moti Lai Nehru (for whom Babu Jogmdro Nath 
Ohaudhri) for the respondent (zamindar). 

Rustomjee, J. — The facts in this case arose as follow^s. 
Defendant No. 1 had obtained a decree against the father of de- 
fendant No. 2, a minor. Under this decree certain houses, situat- 
ed in mohalla Daraganj of the city of Allahabad, were attached 
and advertised for sale, with their site, for the 17th September, 
1904* Upon this the plaintiff, who is entered in tTie Government 
papers as zamindar of the land on which the houses were built, 
brought a suit for a declaratory decree that he was the owner and 
possessor of the houses in question, and that they were not liable 
to be sold in execution of that decree. He further prayed that, 
in case of the sale of the materials of the house^ being aUowe4; 
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he should be declared entitled to dWc at the rate of Es* 10 per 
cent, on the sale proceeds. He relied mainly on a condition which 
was entered in his wajib-ul-arz (record of rights) ; this is set out 
in extenso in paragraph 6 of the plaint and runs as follows : — 
No tenant can build a new house without the permission of the 
zamindar, and after his abandoning the village^ the zamindar is 
the owner of the materials of the house. In case of his presence 
(in the village) the tenant will be entitled to sell the materials 
(of the house) provided the house has been built at his own ex- 
pense^ and at the time of sale of the house the tenant shall pay a 
royalty, called dhihj to the zamindar at the rate of Es. 10 per 
cent.^^ 

In the result the Court of first instance dismissed the plain- 
tifiPs suit on the ground that as the minor defendant and his pre* 
decessor in title did not come in the category of cnltivators, or 
riyaya, of the plaintiff, the terms of the wajib-ul-arz could not 
apply 'to them. It also held that the defendants had proved by 
very reasonable oral and documentary evidence that along with 
the site, the houses in Daraganj had been constantly sold within 
35 years before this day, and the zamindar never obtained any 
right in respect of the site of the old houses.^^ Upon this the 
plaintiff preferred an appeal to the Court of the District Judge. 
That ojBBcer agreed with the Court of first instance in holding 
that the custom entered in the wajib-ul-arz could not apply to 
the houses in question. He, however, came to the conclusion that 
the plaintiff was entitled to the declaration sought by him as 
regards the site of the houses, and hence he gave him a qualified 
decree declaring that the site was not saleable. This has led to 
the present second appeal of defendant No. 1, who was decree- 
holder in the original case. The portion of the District Judge^s 
judgment which deals with this question of the site runs as fol- 
lows : — With regard to the site other considerations come in. 
There is no proof how the houses came to be built. The site is 
admittedly in the zamindari of the plaintiff. In the absence of 
evidence I must assume that the houses were built with the ex- 
pressed, or implied, consent of the plaintiff or without his know- 
ledge. Had he objected, and the defendant's predecessors per- 
severed in spite pf his objection, a question of adverse possession 
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miglit arise. But the burden of the proof of sucli objections ^ 
would lie with the defendant. Proceeding under this assump-^ 
tion I cannot find how the plaintiff has lost or the defendant 
acquired proprietary rights in the site.^^ I am unable to agree 
with the proposition set down here. It seems to me that the 
question regarding the site of the houses stands on the same foot- 
ing as that of any other land, which has been continuously in 
the possession of a man for twelve years or more. If the proprie- 
tor of such land sleeps over his rights and allows a stranger to 
continue in undisturbed possession of it for twelve or more years 
without exercising any of his rights of a landlord, then that 
tban undoubtedly obtains an indefeasible title to the land. In 
the present case it is a(imitted before us that defendant No. 2 and 
his predecessors in title have been in continuous possession of the 
site of the houses for considerably over twelve years as owners. 
I am of opinion then^ that this possession must be looked upon as 
adverse and that it has given the defendant an absolute title to. 
the land. I consider, therefore, that the site of the houses is 
legally capable of sale under the decree obtained by defendant 
No. 1. This appeal might accordingly be allowed and the decree 
of the appellate Court might be set aside, that of the Court of 
first instance being restored, 

Stanley, C.J. — ^I agree in the conclusion at which my 
brother Eustomjee has arrived. The question before us, it 
appears to me, must be determined upon the proper inferences to 
be drawn from the facts, which are not in dispute. It is admitted, 
that the site of the house in dispute lies within the ambit of the 
plaintiflPs zamindari. It is also admitted that the house was built 
many years ago and that neither the owner of it nor any of his 
predecessors in title ever paid any rent for it, nor gave any 
acknowledgment of his title to the zamindar, nor carried on any 
trade, such as that of carpenter, blacksmith, etc., for the carrying 
oh of which sites in the ahadi of a village aro usually granted by 
the zaminclar free of rent. It is also admitted that the property 
lies within the Municipal limits of the city of Allahabad. It 
seems to me that the reasonable inference from the long unin- 
terrupted possession and enjoyment of the property by Bhola 
and his predecessors in title is that thejjr acquijc gd the absolute . 
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ownership of the site. If they did not acquire it by a grant from 
the zamindar^ they have acquired it by adverse possession. I would 
further point out that if we may presume that a license merely 
was granted by the zamindar to the predecessors in title of Bhola 
to build the house in question and they acting upon that license 
built the house, which is admittedly one of a permanent character, 
the zamindar, in view of section 60 of the Indian Easements Act 
could not revoke the license so granted. He could not revoke 
the license and require that the house be removed. I would, 
therefore, allow the appeal, set aside the decree of the District 
Judge and restore the decree of the Court of first instance. 

By the OotJET. — The order of the Court is that the decree of 
the lower appellate Court be reversed and the decree of the Court 
of first instance restored with cost in all Courts. 

Appeal decreed. 


KEVISIONAL CRIMINAL. 


Before Mr » Justice AiJcman, 

BHAGWAN SINGH u. HABMaKH and Anotheb.* 

Criminal Procedure Code^ section 2^0 --Frivolous complaint — Jurisdiction-^ 
Complaint dismissed wMout issue of ^process, 

Meld that section 250 of the Code of Criminal Procedure is not applicable 
to a case in which a complaint is dismissed without any process being issued 
for the attendance of the person against whom such complaint is made. 

In this case Bhagwan Singh laid a complaint against Harmukh 
and Baldeo in the Court of a Magistrate of the first class, charg- 
ing them with the commission of an ojffence under section 457 
of the Indian Penal Code. The Magistrate, after making an in- 
quiry under section 202 of the Code of -Criminal Procedure, but 
without issuing any process against Harmukh and Baldeo, dis- 
missed the complaint. At the same time he directed the applicant 
to pay to Bald e(T and Harmukh Es. 60 each to ^‘compensate them 
for their illegal arrest.^^ Bhagwan Singh applied in revision 
against this order to the Sessions Judge, who, being of opinion 
that an order under section *"250 of the Code could not legally 
]be passed under the circumstances of the case, made this reference 
to the .Higli Court. ; 

#..■■11 ?., ■ -n — — ■ — r 
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The following order was passed :~ 

Aikmax, J. — The applicant filed a complaint in Court charg- 
ing Harmukh and Baldeo with an offence under section 457 
of the Indian Penal Code. The Magistrate^ without issuing 
process for the attendance of the persons complained against, 
dismissed the complaint under section 203 of the Code of Criminal 
Procedure^ and under section 250 ordered the complainant to 
pay Es. 60 compensation to each of the persons complained 
against. In my opinion the order is not justified by the terms of 
section 260, inasmuch as there was neither an order discharging 
nor an order acquitting the accused. I may add that the reasons 
given by the Magistrate for holding the complaint to be false are 
not to my mind at all convincing. I set aside the order of the 
Magistrate directing Bhagwan Singh to pay compensation. Any 
amount paid under that order must be refunded to him. 


APPELLATE CRIMINAL. 


JBefore Sir John Stanley, Knight, Chief Justice, and Mr, Justice Sir William 

KurTcxtb, 

EMPEROR c. SUGHAR SINGH anu attotheb. • 

Act Ko, I 0/1872 ("Indian JSvidenoe Act), section 114 — Tresumj^tion^J^oises* 
sion of stolen projyerty. 

Meld that the finding in the possession of a person six months after the 
commission of a dacoity of articles stolen in that dacoity, such articles con- 
sisting of jewelry of a very ordinary type and by no means distinctive appear- 
ance, is not sufficient to form the basis of a conviction for participation in 
the dacoity, Queen-'Emjpress v. KurTce (1) and Ina She%hh v, (^ueen-Mm^ress 
(2), referred to. 

On the 10th of March 1905, a dacoity was committed in the 
house of one Latore in a village in the district of Jhansi. In 
September of the same year the houses of Sughar Singh and Nethi, 
two subjects of the Gwalior state, were searched'bn suspicion of 
their being concerned in another dacoity. In Sughar Singh^s 
house a pair of bangles and a frontlet were found, wHoh were 
subsequently identified as having belcfnged to Latore. ‘ In Nethi’s 


• Criminal Appeal No. 443 of 1906. 

(1) (1884) 1. 1,. E., 6 All., 224. (2) (1886) I. L. B., Calo., 160, 
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house nothing was foimcl, but in an empty house adjolnjngit were 
found a pair of earrings and a necklet which were identified as 
the property of Latore. On this evidence, which was the only 
evidence to connect the two men with the dacoity of the 10th 
March 1905, Sughar Singh and ISTethi were convicted by the 
Sessions Judge of Jhansi under section 395 of the Indian Penal 
Code. Against this conviction they appealed to the High Court. 

Mr. Q, W. Billon^ for the appellants. 

The Government Pleader (Maulvi QhvZam Mujtaha), for 
the Crown. 

Stai^leY; C.J., and BurEITT, J. — ^This is an appeal of two 
persons, namely, Sughar Singh and Nethi, who were convicted by 
the learned Sessions Judge of Jhansi of the offence of dacoity 
punishable under section 395 of the Indian Penal Code. The 
dacoify in respect of which these persons were convicted took place 
on the 10th of March 1905. The only evidence to connect the 
appellants with the crime lay in the fact that about six months 
after the date of the dacoity, namely, in September 1905, certain 
ornaments which were proved to have been carried away in the 
dacoity were found in the house of Sughar Singh, and other orna- 
ments were found in an empty house adjoining the house of Nethi. 
The Qrnaments found in the house of Sughar Singh consisted of a 
pair of bangles and a frontlet, and in the empty house adjoining 
the house of Nethi a pair of earrings and a necklet were also found,. 
The learned Sessions Judge convicted the appellants of dacoity 
holding that he was justified under the provisions of section 114 
of the Evidence Act in presuming that they took part in the 
dacoity from the fact that property proved to have been stolen in 
the dacoity was found in their possession and was not accounted 
for. The illustration allowing the presumption which the learned 
Sessions Judge deemed applicable to the case runs as follows: — 
^^That a rnan who is iu posse’=>sion of stolen goods soon after 
the theft is either the thief or has received the goods knowing 
them to be stolen, unless he can account for his possession.^^ 

An important word in the illustration is the word soon.’^ 
In the case of the appellants the goods which were found in their 
possession were not found until six months from the date of the 
dacoity had elapsed. It appears to us that it is impossible to say| 
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particularly having regard to the nature of the ornaments which 
were discovered^ which are of a very common description and 
would readily pass from hand to hand^ that the case is covered by 
the illustration in question. In view of the length of time which 
elapsed from the date of the dacoity^ we do not think that the 
appellants ought to have been called upon to explain their pos- 
session of the articles. We have not been referred to any case 
in which the presumption which may be raised under section 114 
was raised where goods were found after such a lapse of time. 
In the case of QmeTi-Empresa v. B'wrJce (1) it was held that the 
persumption did not arise in a case in which a stolen pocket 
handkerchief was found in the possession of the accused more than 
a month after the date of the theft. Again, in the case of Ina 
Sheikh v. Queen-Empress (2), in which a common brass drink- 
ing cup was stolen in October 1883 and was found in the pos- 
session of the accused in September 1884, it was held that the 
possession was not such recent possession as came within the pur- 
view of the illustration and that the presumption against the 
accused was so slight that taken by itself he ought not to have been 
called upon to explain how its possession was acquired. We 
consider it unnecessary to consider the question whether in view 
of the fact that Sughar Singh and Nethi are not British subjects, 
they could be convicted of an offence under section 412 in respect 
ef property found in their possession in Gwalior, but actually 
stolen in British India. We are of opinion that the evidence did 
not jtistify the conviction of these two appellants for the offence 
of dacoity, nor would it, if the charge had been altered into a 
charge under section 412, have justified a conviction under that 
section. We therefore allow the appeal, set aside the conviction 
of Sughar Singh and Nethi and, acquitting them, direct that they 
immediately be released. 

(1) (1884) 1. L. R., 6 All., 224. (2) (1885) 1. h. B., Calc., 160. 
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Before Mr* Justice Saner ji and Mr, Justice AiTcman* 

EMPEROE ij. KHUSHALI aot anotheb,* 

Act No. XLV of 1860 (Indian Fenal Code), sections 230 and 420— • 
Definition^ “Coin** — Uttering false coin-^Cheating, 

Where the offence charged consisted of selling or pawning as genuine 
gold mohars of the reign of Shahjahan silver rupees of that reign, which 
had been gilt or in some way covered over with gold, it was held that 
the offence would be that of cheating and not that of uttering false coin. A 
gold mohar of the reign of Shahjahan cannot be deemed to be “ coin** within 
the meaning of section 280 of the Indian Penal Code, as it is not used for 
the time being as money, "Regina v. Ra^u Yadan (1) followed, Q,ueen r, 
Kunj Beharee (2) distinguished. 

Two persons^ Khushali a chamar, and Jwala a sonar, were 
committed for trial upon a charge under section 239 of the Indian 
Penal Code. The circumstances upon which the charge was based 
were that they had gone round to various persons of the village 
where they lived selling or pawning to certain residents of the 
village sundry coins which they alleged to be gold mohars of the 
reign of the Emperor Shahjahan. These coins were in fact silver 
rupees of that reign which had been coated with gold. The fact 
that the two accused had sold or pawned, as the case may be, the 
coins in question, was indisputable, as was the fact that they were 
not gold mohars ; but the chamar pleaded that he hnew nothing, 
about the coins not being genuine — ^he had merely been employ-, 
ed by the sonar to help to sell them ; while the sonar also pleaded 
ignorance of the true nature of the coins, and said that they had 
been given.to him to sell by another sonar of a neighbouring town. 
The two accused were acquitted by the Sessions Judge of Main- 
puri, and against this order an appeal was preferred by the Local, 
Government. 

‘ The Assistant Government Advocate (Mr, TT, K* JPorterj, 
for the appellant. 

Baeteeji and Aik:ma:n’, JJ. — ^This is an appeal by the Local 
Government from an original order of acquittal passed by the 
Sessions Judge of Mainpuri. Khushali and Jwala were sent up 
by the Police upon a charge of cheating, in that they passed to 
certain persons as genuine gold mohars of the time of Shahjahan 
silver rupees of that reign which had been gilt or in some way 
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• Criminal Appeal No. 849 of 1906. 

(1) (1874) 11 Bom. H. 0. Rep., 172. (2) (1873) 5 N.-W. P., H. C, Bep., 187, 
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coverd ov§r with gold. The Magistrate, however, committed the 
accused to the Court of Session for trial for an offence punishable 
under section 239 of the Indian Penal Code, that is, for fraudulent- 
Ij delivering counterfeit coin with the knowledge that it was 
so. In our opinion, looking to the definition of the word 
« coin ” as given in section 230 of the Indian Penal Code, a gold 
mohar of the reign of Shahjahan cannot be deemed to be a coin, 
inasmuch as it is not used for the time being as money. The 
same view was taken by the Bombay High Court in the case of 
Jtegina v. Bapu Tadav and Rama Tulshiram (1). In that case 
the Court had to conuder whether a coin of the time of the 
Emperor Akbar came within the definition of “ coin^’ as given in 
section 230 of the Indian Penal Code. The learned Judges held 
that it did not, as it was not a current coin. With this view we 
agree. We were referred to the case of Queen v. Kunj Beharee 
(2). We think that ease is distinguishable, as the coins in ques- 
tion in that case, namely, Kaldar and Jeypore mohars were 
still in circulation as a medium of exchange.” That cannot be 
said of the mohars of the reign of the Emperor Shahjahan. If 
Idte accused committed any offence, it was the offence of cheating 
and not an offence under Chapter XII of the Indian Penal Code. 
Although we do not agree with the learned Sessions Judge that it 
was not proved that the accused had passed the coins, the evidence 
to- bring home guilty knowledge to them is so extremely meagre 
that we do not deem it right to order their retrial for the offence 
of cheating. We accordingly dismiss the appeal. The accused 
if in custody must be at once released. 

(1) (1874) 11 Bom. H. 0. Eep., 172. (2) (1873) 6 N.-W. P. H C., Eep., 187. 
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APPELLATE CIVIL. 


Before Mr. Justice Sir G-eorge Knox and Mr. Justice Bichards, 
SHIAM StJNDAR LAL (Opposite pabty) r . KAISAR ZAMANI BEGAM, 

(Appiioanx)*. 

Civil Frocedure Code^ section 5SZ-- Execution of decree — BestUution of 
fcrty sold in execution of a decree reversed in ajp^eal — Frocedure. 

In a suife for a declaration that certain property belonged to the defend* 
ant judgment-debtor the plaintiff decree-holder obtained a decree and pro- 
ceeded on the strength thereof to sell the property. In appeal, however, this 
decree was reversed. The i ightf ul owner of the property sold then applied to 
the Court for restitution of the property. Seld that whether the applica- 
tion could or could not bo considered as one falling strictly within the terms 
of section 588 of the Code of Civil Procedure, the applicant was entitled to 
restitution. Badhey Singh v. Mangni Bam (1) referred to. 

In execution of a decree for money the decree-holder attached 
certain property as belonging to his judgment-debtor. After the 
attachment the decree-holder assigned the decree to one Shiam 
Sundar Lai. The assignee attempted to biing the attached pro- 
perty to sale, but was resTsted by one Kai^ar Zamani Begam who 
claimed to be a transferee of the property. The result was that 
the objector^s plea was allowed and the property released from 
attachment. The decree-holder then brought a suit to have the 
property declared liable to sale in execution of his decree. In 
this he was successful and the property was brought to sale. 
Subsequently, however, the declaratory decree was set aside on 
appeal. The objector then applied for restoration of the property, 
which the decree-holder had purchased. The Court of first in- 
stance (Subordinate Judge of Bareilly) allowed this application. 
The decree-holder thereupon appealed to the High Court. 

Babu Jogindro Nath Chaudhri, for the appellant. 

Mr, JB. E. O^ConoVj for the respondents. 

Ekox and Eichards, JJ. — In thi§ case the appellant as 
representative of one Muhammad Husain had a decree originally 
obtained again^ one Lalji Mai. Certain property was attached 
and directed to be sold. The present respondent objected that 
the property bad become vested in her and was not liable to be 
sold in execution of the decree. The objection was allowed and 

•First Appeal No. 65 of 1906 from a decree of Pandit Fitambar 
Subordinate Judge of Bareilly, dated the 2nd of Bocember 1906. 

(1) (1902) 6 C. W. N., m. 

.20 


i9oe 

November 14 , 


1900 


Shiam 
StTSTDAB liAl 
V. 

Kaisab 

ZAMAm 

BEGtAM:. 


144 tHB INBIAH LAW REPOBTS> [VOL* XXIX. 

the decree-holder instituted a suit for a declaration that the 
property was liable to sale in execution of the decree. The 
Court of first instance decreed this suit and the decree-holder 
proceeded to sell and did sell the property. The defendant^ 
however^ appealed, and on appeal the decree of the Court of first 
instance was set aside, and the respondent in this suit established 
her right to the property. She now seeks to be restored to the 
property, which admittedly was sold in execution of the decree 
of the Court of first instance which has been set aside on app^L 
The learned Subordinate Judge has treated the application as 
one made strictly under the provisions of section 683 of the 
Code of Civil Procedure and has decided that the application was 
propeidy mad e under the provisions of that section. The appellant, 
however, contends that that section cannot apply to a decree which* 
was merely declaratory in its nature and not capable of execution. 
The respondent's counsel on the other side relies on the inherent 
jurisdiction of the Court to restore a paity to the position he occu- 
pied before that position was lost in execution of a decree of Court 
subsequently set aside. We consider that, whether the order 
appealed from could be made under the provisions of section 583 
or by virtue of the Court’s inherent jurisdiction, the order was a 
right and proper order and that the respondent is entitled to be 
restored to the property sold in execution of the decree. The 
principle involved was discussed in the case of Radhey Singh v. 
Mangni Ram (1). In the course of the judgment, after referring 
to the authorities, the following passage occurs : — 

The principle on which the Courts have proceeded is that 
when there has been a wrong done by an order of a Court passed, 
which has been set aside on appeal, the Court executing the final 
decree, without express authority of law, is competent to put the 
parties into the position that they occupied before that order.^’ 
We consider that this principle is applicable to the present case, 
and that it is absurd almost to contend that the re%)ondent ought 
now to bring a fresh suit for possession of the property which she 
seeks to be r^estored, which would be a suit completely parallel 
to that which has already been brought by the decree- holder. 
We dismiss the appeal with costs. 

Appeal dismissed, 
m ri902^ 6 C. W. N., 710. 
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Before Sir iTohn Stanley, Knight, Chief Justice, and Mr, Justice 
Sir William BurMtt, 

BHAGWAT KUEI and othbbs (Pdaintiits) v. BALDEO EAI and othbrs 

(Defend ants).* 

Regulation XVII of 1806, section 8 — Mortgage hy conditional sale^Boreclo’ 
sure’-^Barwamh — ** Official signature^* •^Brocedure, 

JBLeld tliat a ^a^wanah or notification to the mortgagor, issued in a suit 
for foreclosure of a mortgage by conditional sale under the provisions of sec- 
tion 8 of Eegulation XVII of 1806, which bore the seal of the Court and the 
initials of the Judge of the Court from which it issued, was a good and sufll- 
cient notification within the meaning of the Eegulation. Madhopersad v. 
Oajudhar (i) distinguished. Kuhra Bili v. Wajid Khan (2) quoad hoc over- 
ruled. 

In this case the plaintiffs sued for enforcement of lien by sale 
of hypothecated property or in the alternative for recovery of 
possession as mortgagees, on the strength of three documents 
executed in November 1878, December 1878 and May 1880. 
The contesting defendants resisted the suit as prior mortgagees 
by conditional sale. Their deeds were of the years 1869 and 1876. 
In 1877 they took foreclosure proceedings under section 8 of 
Regulation XVII of 1806, and in 1880, owing to certain disputes 
with the mortgagors, had to institute a regular suit and got a 
decree for foreclosure. The Court of first instance (Munsif of 
Ghazipur) held that all the three documents upon which the 
plaintiffs based their claim were executed pendente lite and^ 
were therefore incapable of enforcement against the property. 
That Court accordingly dismissed the plaintiffs^ suit. Ah appeal 
by the plaintiffs to the District Judge was dismissed. The 
plaintiffs thereupon appealed to the High Court. 

Maulvi Abdul Majid and Munshi Govindt Prasad, for 
the appellants. 

Mr. M. L. Agarxjoala and Babn Sital Prasad Ohosh, for 
the respondents, 

Stanley, G.J., and Buekitt, J. — In this appeal the sole 
question argued before us on behalf of the appellants touches the 
question of the validity of foreclosure proceedings taken under 


♦Second Appeal No. 298 of 1906 from a decree of L. Marshall, Esq., 
District Judge of Ghazipur, dated the 19th of January 1906, confirming the 
decree of Babn Earn Chandra Saksena, ofiSciating Munsif of Ghazipnr, dated 
the 21st of June 1904. 

1) (1884) L L. R., 11 Calc., 111. 
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(Z) (1893) I. L. E , 16 All., 69. 
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section 8^ of Regulation XYII of 1806. That section directs 
that the Judge on receiving a written petition from a mortgagee 
or holder of a deed of conditional salo for the foreclosure of a 
mortgage shall cause the mortgagor or his legal representative to 
be furnished with a copy of the petition and shall at the same 
time notify to him by a parwanah under his seal and official 
signature’^ that if he shall not redeem the property mortgaged in 
the manner provided by the preceding section within one year 
from the date of the notification, the mortgage will be finally 
foreclosed and the conditional sale will become conclusive. The 
appellants contend that the requirements of this section were not 
complied with, inasmuch as the parwanah which was issued by 
the Judge to the mortgagors, though it bore the seal of the Court 
and was in every other respect regular, did not bear on its face 
the full signature of the Judge but merely his initials. The 
parwanah bears the initials J. W, and it is admitted that 
these are the initials of Mr. Power, the then presiding Judge. It 
is said that^the initials of a Judge cannot be regarded as his offi- 
cial signature, and reliance has been placed by the appellants on 
the ruling of their Lordships of the Privy Council in the case of 
Madhoperaad v. Qajudhar (1). 

By the term official signature as used in the Regulation 
we understand the signature which a Judge usually adopts in 
pigning parwanahs and other similar orders. Speaking general- 
ly, a signature is the writing of a personas name, ormark to re- 
present his name, by himself or his authority, for the purpose 
and with the intention of authenticating a document as being 
that of the person whose name or mark is so written* Official 
documents are in these provinces very frequently signed merely 
by initials. In this Court judgments and orders are as a rule 
merely initialled by the Judges. No evidence has been laid 
before us to prove what was the usual official signature of the 
District Judges at the date when the parwanajCin question was 
issued. 

In the case of Madhopermd v. Qajudhar ^ the parwanah 
referred to therein did not bear the seal of the Court, hut merely 
the initials of the Ju^ge. In other respects also it did not 
(1) (1884) I. L B., 11 Cftlo., m. 
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comply with the provisions of the Regulation; for example, it did 
not notify from what date the period during which redemption 
should be made beg.in to run, and it neither was nor purported 
to be a copy of the petition for foreclosure, the furnishing of 
which to the mortgagor was essential. In fact there was no 
attempt made to comply with the requirements of the Regulation. 
In consequence of these defects the Privy Council held that the 
requirements of the Regulation had not been complied with. 
Their Lordships did not hold that if in all other respects the 
requirements of the Regulation had been complied with the fact; 
that his initials only were signed by the Judge would be a fatal 
defect. 

In the case of Kuhra Bibi v. Wajid Khan (1) our brother 
Aikman drew the conclusion from the decision of the Privy 
Council that their Lordships declined to accept initials as an oflS- 
cial signature within the meaning of section 8 of the Regulation. 
We do not think that this inference can be reasonably deduced 
from the language of their Lordships. Our view is that the 
requirement of the Regulation that the parwanah shall be under 
the seal and ofSoial signature of the Judge, in the absence of 
evidence to the contrary, ought, on the principle omnia preesvr- 
muntur rite esse acta, to be deemed to be satisfied by the affixing 
of the seal of the Court and the writing of the initials of the 
Judge, and that it would be unduly restricting the language of 
the Regulation if we were to hold otherwise. 

We think therefore that the view taken by the Court* below 
is correct and we dismiss the appeal with costs. 

Appeal dismissed. 

(1) (1893; I. L. R., 16 All., 59. 
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Sefor^ Mr, Justice Sir George Knoas, 

Dili KUlifWAB (Plaiktiot) «• DDAI BAM AKB othhes (Deeekdants).* 
Act (Local) No, II of 1^01 (Agra Tenancy Act), section 201-‘Act No, I of 
1872 (Indian Evidence Act), section 4>-^JE!mdence---’Mecord oj plaintiff* s 
nmme a» co-tharer — Presumption. 

The presumption enjoined by clause (3) of section 201 of the Agra Ten- 
ancy Act is not conclusive, even in a Bevenue Court, but may bo rebutted, as, 
for instance, by evidence showing that the plaintiff has not been in posses- 
sion of the property in respect of which profits are claimed for more than 
twelve years before suit, and the defendants have openly denied the plaintiff’s 
title for more than that period. N%a» Alt Khan v. &oU»i Kan (1) distin- 
guished. 

This was a suit for profits brought by one Musammab Dil 
Kunwar. The plaintiff alleged herself to be owner and sharer 
in the mahal. She did not specifically state in her plaint that 
she was a recorded co-sharer; but the defendants in their written 
statement admitted that the plaintiff’s name had been entered in 
respect of the land in question about 22 years previously, 
although at the same time stating that she had never been in pos- 
session. The Court of first instance (Assistant Collector, Meerut) 
decreed the plaintiff’s claim in part. On appeal the additional 
District Judge of Meerut found that the plaintiff’s suit was barred 
by limitation and dismissed it. The plaintiff appealed to the 
High Court. .There, on an issue remitted it was found that the 
plaintiff had not been in possession for more than 12 years and 
that the respondents had before that period denied openly her 
title. 

Dr. Satisk Chandra Banerji and Munshi Cokid Frasad, 
for the appellants. 

Pandit Mohan Lai Nehru, for the respondents. 

Khox, J. — ^This appeal arises out of a stdt brought by one 
Musammat Dil Kunwar in one of the Eevenue Courts of Meerut 
against Udai Bam and others, respondents to the present appeal. 
The plaintiff alleges herself to be owner and sharer in a mahal. 
She does not in her plaint specifically say that sheTis a recorded 
coHsharer, but in the written statement filed by the respondents 


• Second Appeal No. 171 of 1906 from a decree of E. A, Kendall, Bag., 
Additional District Judge of Meerut, dated the 24th of November 1904, modi- 
fying a decree of Munshi Asghar AU, Awistant Collector of the first clase of 
Meerut, dated the 6th of December 1902, 

(1) F. A. f. 0. No. 70 of 1904v decided May 22,^1906. 
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I find the following : — The plaintilF^s name was entered in res- 
pect of the land in question about twenty-two years ago, *but since 
then the plaintiff has not at all come in possession of any sort up 
to this moment This may fairly be interpreted as meaning that 
the plaintiff is recorded as having proprietary right in the mahaL 
The Court of first instance gave the appellant a decree for part 
only of the profits claimed. In appeal the Court below held that 
the plaintiff^s claim was barred by lapse of time. Exception was 
taken to this finding in the memorandum of appeal filed In this 
Court, vide plea No. 1, and when that plea came to be argued I 
returned the appeal for a precise finding upon the issue whether 
or not the plaintiff had been in possession at any time within 
the 12 years immediately preceding the institution of the suit. 
The return made by the Court below is to the effect that the 
plaintiff has not been in possession of her share for many more 
than 12 years and the respondents have openly denied her right 
for more than the statutory period. To this finding no objection 
has been taken. But my attention to-day was drawn to the 
second plea in the memorandum of appeal. This plea is to the 
effect that under section 201 of the North-Western Provinces 
Tenancy Act, the plaintiff name being recorded as a co-sharer, 
the Court was bound to presume that she was^ one, and the suit for 
profits should have been decreed, the defendant being left to his 
remedy by a Civil suit. In support of this plea the provisions of 
section 201 of the Tenancy Act, 1901, were put forward, as also 
an uoreported Judgment of this Court, Maz Mi Khan v. Oobind 
Iiam{l). On the strength of these two authorities it was conten- 
ded that this Court had no alternative but to find that the plaintiff 
being recorded as having a proprietary right had such right, and 
that the only opportunity of that right being contested was by a 
suit in the Civil Court. Section 201, sub-section (3), enacts as 
follows ; — If the plaintiff is recorded as having such proprietary 
right, the Court shaE presume that he has it, but nothing in this 
sub-section shall affect the right of any person to establish by suit 
in the Civil Court that the plaintiff has not such proprietary right.’^ 

I do not find any definition of the words ^ shall presume ^ in the 
Tenancy Act, but the words ^ shall presume ’ are defined in the 
(1) F. A. t Q, No. 70 of X905 decided on 22iid May 1005. 
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Indian Evidence Act, 1872. The legal meaning assigned to 
those words in the last named Act is that when it is directed that 
the Court shall presume a fact^ it shall regard such fact as proved, 
unless and until it is disproved. I cannot conceive that in the 
Tenancy Act these paiticular words have any higher force than 
the similar words contained in the Evidence Act. On the other 
hand, it is easy to conceive a case in which to hold that when the 
Court has a record before it, it is compelled to accept blindly a 
fact in the teeth of rebutting evidence, would lead to an unneces- 
sary multiplication of suits. For instance, a Court might have 
befoie it a village record in which it was recorded for one parti- 
cular year that the plaintiff had proprietary right, and for the year 
immediately preceding and immediately following he was not so 
recorded, and the patwari who had the record made might swear 
that the matter recorded was a clerical error, or some other over- 
whelming evidence might be put forward showing that it was 
a clerical error ; is the Court to go on to decree profits to -the re- 
corded proprietor and to refer the other side to a civil suit to 
establish that the recorded pioprietor had no proprietary right? 
In this case the fact that the plaintiff* has proprietary right has been 
disproved and the presumption falls to the ground. With regard 
to the case of JVk'a^t Ali Khun v. Oobind Mam) as I understand 
that case the plaint did not set out that the plaintiff was a record- 
ed co-sharer. The defence made no allusion to any record and no 
record was put before the Couit of first instance. In appeal the 
lower appellate Court permitted ^uch record to be put in evidence 
and upon that record found that the appellant wms entitled to 
receive profits on the share recorded in his name. In appeal in 
this Court the record was attacked as being not admissible in 
evidence and it was raled that ib was a record having force under 
sub-secrion (3) of section 201 of the Tenancy Act, and I take the 
decision of this Court to go no further than to say that the lower 
appellate Court was right in pi esuming upon th^ record that the 
plaintiff bad a proprietary right. In other words, the fact was 
recorded as proved became it had not been disproved. The appeal 
%ils ^ndis dismissed with costs. 


Appeal diami$8e4* 
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Before Sir John Stanley ^ Kniyht, Chief Justice, and Mr, Justice Sir William 

Burhitt, 

HUSAIN I BEUAM (PxAriTTiPF) «. KHWAJA MUHAMMAD KHAN Am> 
ANOTHEB (Defendants). 

Contract — Marriage settlement — Construction of document — Agreement to yay 

annuity to hride. 

On the occasion of the marriage of the plaintiff, then a minor, with the 
son of the defendant, the defendant agreed with the father of the plaintiff 
to pay to the plaintiff unconditionally the sum of Rs. 500 a month from the 
date of the marriage, and the payment of this allowance was made a charge 
upon certain immovable property specified in the agreement. The plaintiff 
after a time refused, for reasons stated by her in her plaint, to live with her 
husband. Subsequently to this, the stipulated allowance having been stopped, 
the plaintiff sued on the agreement above referred to to recover arrears 
amounting to Rs. 16,000. 

Meld that the plaintiff, though not a party to the agreement in question, 
was entitled to sue on it; also, on a construction of the agreement, that, no 
conditions as to the conduct of the plaintiff being laid down therein, the fact 
that the plaintiff refused to live with her husband was no bar to the suit. 

This was a suit to recover arrears of an annuity alleged to be 
payable under the following circumstances. On the occasion of 
the marriage of the plaintiff Husaini Begam with her husband, 
Eustam Ali Khan Nawab Khwaja Muhammad Khan, the father 
of Rustam Ali Khan, agreed with the plaintiffs father that m con- 
.sideration of the marriage he would pay to the plaintiff Es. 500 a 
month as pin money, described in the document which was sub- 
sequently drawn up as ^^pandan.^^ It appears that this annuity 
was paid for a considerable time, but, owing to the fact that the 
plaintiff refused to live with her husband, or ceased to live with 
him, her father-in-law thought it fit to stop the payment of the 
annuity. The plaintiff sued to recover from her father-in-law 
arrears of the allowance due up to the end of October 1903. 

A number of defences were set up in the Court below, the 
most imprtant being that the plaintiff' had ceased to live with her 
husband on account of quarrels and therefore was not entitled 
to the annuity, and that she had become unchaste and therefore 
had forfeitecf her rights in respect of it. It was also said that 
the agreement was illegal and opposed to public policy and was 
without consideration. Issues upon these defences were knit 
in the Court below, but all of them were determined In favour of 

* First Appeal No, 258 of 1904 from a decree of BnlmRaJnatb Prasad, 

' Pubordiaate Jiiid|fe of Agra, dated the 16tli of August 1904* 
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tl)o plaintiff, with the exception of the issue whether the plaintiff 
had ceased to live with her husband, and so forfeited the annuity* 
The Court of first instance (Subordinate Judge of Agra) found 
that she ) ad ceased to live with him, and on this groun i that she 
had forfeited her right to the annuity, Thr^t Court accord- 
ingly dibuns-od the plaintiffs suit. The plaintiff appealed to 
the High Court. 

The Hoffble Pandit Sundar Lai and I)r, Tej Bahadmr 
Sapru^ for the appellant. 

Mr. Kurmmt Husain and Maulvi Gkulam Mujlaba^ for 
the respondents. 

Stanley, C.J., and Bxxbkitt, J.—This is an appeal by the 
plaintiff Nawab Husaini Begam, wife of Nawab Rustam Ali 
Khan, against the decree of the Subordinate J udge of Agra, dated 
the 16th of August 1004, dismissing lier suit. On the occasion of 
the marriage of the plaintiff with her husband, Nawab Khwaja 
Muhammad Khan, the father of Rustam Ali Khan, agreed with 
the plaintiffs father that in consideration of the marriage he 
would pay to the plaintiff Rs. 500 a month as pin money, desciib- 
ed in the document which was subsequently drawn up as pan- 
dan.’^ It appears that this annuity was paid for a con.^iderabl 0 
time, but, owing to the fact that the plaintiff refused to live with 
her husband, or ceased to live with him, her father-in-law thought 
it fit to stop the payment of the annuity. The amount claimed is 
for arrears due up to the end of October 1903, 

A number of defences were set up in the Court below, the 
most important being that the plaintiff had ceased to live with 
her husband on account of quarrels and therefore was not entitled 
to 1‘ e annuity, and that she had become unchaste and therefore 
had forfeilod her rights in respect of it. It wa*^ also said that 
the agreement was illegal and opposed to public policy and was 
wit* out conuderation. Issuen upon these defence-s were knit in 
the Court below, but all of them were determined in favour of 
the plaint! iV, with the exception of the is^ue whetl er the x^aintiff 
had cea-cd to live with her husband and so forfeited the annuity. 
The learned Subordinate Judge found that she had ceased to live 
with him, and on this ground that she had forfeited her right to 
the annuity. His words are; — ^^I hold that if the plaintiff prove 
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unchaste or refuse to live with her husband^ there is no obligation 
on her father-in-law to pay her any allowance;’^ and furtler 
on: — this present case unehastity has not been legally pov- 
ed, but 1 er refu'-al to live with her husband i^* mo^t satisfactoi’ily 
proved, and I tl erefore hold that she is not entitled to her al- 
lowance.'*^ Now the agreement to pay the annuity was embodied 
in a document which has been adduced in evidence. It is dated 
the 26th of October 1877 and is very simple in its provisions. 
In it the defendant, Khwaja Muhammad Khan, after reciting 
that the marriage of his son Eustam Ali Khan, with the plaintiiff 
had been fixed to take place on the 2nd of November 1877; 
declares that he will continue to pay Es. 500 per month in 
perpetuity to the plaintiff for pin money (pandan) from the date of 
the marriage, that is, from the date of the plaintifi^s arrival at her 
husband’s house; out of the income of certain property in the Agra 
district and a jagir in the Dholpur State which is specified in the 
document. Then follows a provision that neither the executant 
nor his heirs or representatives shall have power to object to the 
monthly payment and that the whole property shall be liable for 
the amount of it ; and further that the plaintiff shall have power 
to recover the annuity from all the property in the Agra district 
and the property in Dholpur in whatever way she pleased. This 
is the substance of the document. Details of the property the 
subject of the charge are then given, and the signature of the 
executant is appended with that of several witnesses. The 
execution of the document is admitted and it is also admitted that 
arrears of the annuity are due in case there be any liability on 
foot of the agreement. It is to be observed that there is no 
condition whatever attached to the payment of the annuity. 
There is nothing said as to the chastity or unehastity of the 
plaintiff; nor is there any provision under which the executant 
can claim freedom from liability in case the plaintiff cease to live 
with her husUand or by reason of any other act done by the 
plaintiff. We therefore fail to understand how the learned Sub- 
ordinate Judge arrived at the conclusion" that the fact that the 
plaintiff vrm not living with her husband relieved the defendant, 
Nawab Khwaja Muhammad Khan, from his obligation to satisfy 
his undertakings. He is in our opinion clearly wrong as to this. 
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We may point out that the reason assigned by the plaintiff 
for her refusal to live with her husband is that he has been in 
the habit of entertaining a prostitute in his house and otherwise 
misconducting himself, and that it was owing to his misconduct 
that she left his house. Our attention was not called by either 
the learned Counsel or the Advocate for the respective parties to 
the evidence upon the record, nor was it indeed necessary to do so 
in view of the fact that the execution of the agreement for the 
payment of the annuity[is admitted and payment is not alleged. 

Mr. Karamat Susain on behalf of the respondent contended 
that the plaintiff was no party to the agreement of the 26th of 
October 1877, and that at the time when it was executed she 
was a minor, and that therefore she could not take advantage of 
its provisions and sue upon it. We do not think that there is 
any substance in this contention. The document was executed 
in pursuance of an agreement entered into between Khwaja 
Muhammad Khan, the father of the intended husband, and the 
father of the plaintiff, who M’as a child of tender years at the time. 
Ill consideration of the agreement the father and guardian of the 
plaintiff allowed the marriage to take place, and on the faith of 
it the marriage between the girl and Rustam Ali Khan was con- 
summated. The document provides that the plaintiff shall have 
power to recover the amount of the annuity, and she is expressly 
named in the document as the person for whose benefit the agree- 
ment was executed. Under circumstances such as thefse it is idle, 
we think, to put forward the plea that the plaintiff cannot take 
advantage of a document which was executed solely for hef 
benefit. 

We therefore allow the appeal, set aside the decree of the CJourt 
below, and give a decree to the plaintiff for the sum of Rs. 16,000, 
with interest at the rate of 6 per cent, per annum from the 10th of 
November 1903 up to the date of payment, wi^th costs. We 
also declare that the annuity is well charged upon the property 
mentioned in the plaint and specified in detail in the agreement 
so far as that property is situate in British India. If the amount 
of the decree with interest be not paid on or before the 1st of June 
1907, we direct that the said property or a sufficient part thereof 
be sold for the satisfaction of the plaintiff’s claim.. The decree 



AliLAHABAD SEftlES. 


166 


VOIi. XXIX.] 

will be drawn up in accordance with the provisions of section 88 
of the Transfer of Property Act. The plaintiff appellant will 
have the costs of this appeal and also the costs in the Court below 
against all the defendants. 

Affeal decreed. 


Sefore Sir John, Stanley, Snight, Chief Justice, and Mr Justice Sir William 

BurJcitf, 

HASHMAT-UN-NISSA BBGAM amb othebs (Dependants) v, MUHAMMAD 
' ABDUL KARIM (Peaintipp) .♦ 

Aoi No. VII of {Court Fees Act), sect%oti 17^ Court fee^Suit embracing 
two or more distinct subjects — Claim on\an agreement to sell uyith an alters 
natite claim for >pre’emjption. 

The plaintiff came into Court claiming in the first place specific perform- 
ance of an alleged agreement to sell to him certain immovable property, and 
secondly, in the alternative, the enforcement of a pre-emptive right in respect 
of a mortgage of the same property executed by one of the defendants in 
favour of the other, 

that the suit was within the meaning of section 17 of the Court 
Tees Act, 1870, a suit embracing two distinct subject matters and therefor# 
chargeable with the court feej assessable upon each alternative relief separ- 
ately# 

The suit out of which this appeal arose was one for specific 
performance of an agreement alleged to have been entered into 
between the defendant Musammat Hashmat-un-nissa Begam and 
Miisammat Zainab-un-nissa Begam and the plaintiff on tJie 27th 
of July 1902, In the alternative, the plaintiff prayed for a 
declaration that he was entitled to pre-empt a mortgage executed 
after the alleged agreement for purchase, on the I7th of Septem- 
ber 1902. The plaintiff alleged that on the 27th of July 1902 
Musammat Hashmat-un-nissa Begam along with Musammat 
Zainab-un-nissa Begam, her sister, entered into an agreement 
with him for the sale of 2 biswas of the village of Sheikhpur. 
The share which belonged to Hashmat-im-nissa was attached in 
execution of a decree, and in consequence of this,' as the plaintifif 
alleged, it was agreed that the sale of the share of Zainab-un- 
nissa should be carried out forthwith, and that the sale of the share 
of Hashmat-un-nissa should be completed when permission was 

® First Appeal No. 249 of 1904 from a decree of Maulvi Mubammad Sbafi, 
Additional Subordinate Judge of Moradabad, dated tbe BOtb of July 1904, 
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obtained ^rom the Court of the Subordinate Judge for the sale 
of that sha e under the provisions of sectton 305 of the Code 
of Civil Trocedure. In spito of this agrtement^ the plaintiff 
alleged, Hiishmat-uu-uissa entered int> an agroement vifcnthe 
defeadaiits Musammat E: <iiaj iMiisammat Eubra and AJim-ud- 
din fo 3 * a mortgage <>f her share in fche village to secure a sum of 
Es. 8^000, As a mutttr oi fact a mortgage was executt4 in favour 
of these parties on the 17th of September 1902, and the mortga- 
gees were i)at into possession, the mortgage being a usufructuary 
mortgage. 

The Court of first instance (Subordinate Judge of Moradabacl) 
held that the defendant Hashmat-im-nissa had entered into a 
binding agreement for the sale of her share, and gave the plain- 
tiff a decree for specific performance. In regard to the claim 
for pre-emption the learnel Judge came to no decision, holding 
that it was unnecessary to do so in view^ of his decision on the 
first question. 

The defendant Hashraat-un-nissa, as also her mortgagees, 
appealed against this decisi m to the High Court. 

Maulvi Abdul J/ayid for the appellants. 

Mr. WallacA and Maulvi Ghulam Mujtaba^ for the respond- 
ents. 

STAm-EY, 0 J., and Bukkitt, J.— This appeal has occupied 
a considerable time. The learned counsel for the respective parties 
have opened up before us and discussed carefully all the points 
which could be urged on behalf of their clients. The suit was 
one for specific performance of an agreement alleged to have been 
entered int) between the defendant Musammat Hashmat-un- 
nissa Begam and Musammat Zainab-un-nissa Begam and the 
plaintiff on the 27th of July 1902. In the alternative, the 
plaintiff prays for a declaration that he is entitled to pre-empt a 
mortgage executed after the alleged agreement for purcha e, on 
the 17th of September 1902. The plaintiff^s case is as follows : — 
He alleges that on the 27th of July 1902 Musammat Hashmat- 
un-nissa Begam along with Musammat Zainab-un-nissa Begam 
ter sister, entered into an agreement with him for the sale of 
2 biswas of the village of Sheikhpur, The share which belonged 
to Hashmat-un-nissa was attached in execution of a decree and 
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in consequence of this^ as the plaintiff alleges, it was agreed that 
the sale of the share of Zainab-un-nissa should be carried out 
forthwith, and that the sale of the share of Hashnmt-ua-nissa 
should be completed wdien permission was (obtained from the 
Couit of the Subordinute Judge for the sale of that share under 
the provisions of section 305 of the Code of Civil Piocedure. 
In spite of this agreement, the plaintiff says, Hashniat-un-nissa 
entered into an agreement with tire de endunt^ Musammat Euqia, 
Musammat Eubra and Alim-ud-din for a mortgage of her share 
in the village to secure a sum of Rs. 8,000, As a matter of fact 
a mortgage was executed in favour c£ these parties on the 17tfa 
of September 1902, and the mortgagees are in possession, the 
mortgage being a usufructuary mortgage. 

The learned Subordinate Judge held that the defendant Hash- 
mat-un-nissa had entered into a binding agreement for the sale of 
her share, and gave the plaintiff a deciee for specific performance. 
In regard to the claim for pre-emption the learned Judge came to 
no decision, holding that it was unnecessary to do so in view of 
his decision on the fi.rst question. 

The defendant Hashmat-un-nissa, as also her mortgagees, 
have preferred the present appeal against this decision. Throughout 
Hashmat-un-nissa denied that she had any knowledge of the 
agreement of sale, and indeed after careful consideration of the 
evidence it seemed to us impossible to hold that theie was any 
binding agreement for sale. The learned counsel for the respon- 
dent recognized the difficulties in his way in supporting the deci- 
sion of fche Couit below, and ultimately withdrew" his prayer for 
specific performance and consented to the suit being dismissed 
so far as regards tins relief. We think that no other course was 
open to him, the evidence failing to show t'lat there was any 
binding agreement for tie sale of the ]>roperty. In a idition to 
this there w'ere other defects in the way of respondent, the 
difficulty of surmounting which w"as apparent to Lis learned 
counsel. 

Having withdrawn his prayer for specific performance the 
respondent falls back upon the alternative claim and asks the 
Court to consider the case made by him upon this branch of the 
suit. He is I 4 et, however^ by the objection that the stamp paid 


3906 


Hashsiat- 

TTN-NISSA 

BeOA3I 

t?- 

Mtjhammab 

Abdtjl 

Kabim 



168 


THE INDIAN LAW BBPOBTS, 


[VOL. XXIX. 


1908 


Hashmat- 

ITK-KISSA 

Beg-am 

V, 

Mtthammad 

ABBTTIi 

Kabxm. 


OB the plaint was insufficient in view of the provisions of section 
17 of the Court Fees Act. That section provides that where 
a suit embraces two or more distinct subjects^ the plaint or memo- 
randum of appeal shall be chargeable with the aggregate amount 
of the fees to which the plaint or memorandum of appeal in suits 
embracing separately each of such subjects would be liable under 
this AcU^ A court fee was paid only in respect of the claim for 
specific performance. No fee was paid on the claim for pre-emp- 
tion. Mr. Wallach ingeniously argued that the suit did not em- 
brace two or more distinct subjects ; that the claim was in reality 
a claim to recover possession of property either on the ground that 
the plaintiff was entitled to possession by reason of the agreement 
for sale or by reason of his right of pre-emption. When we look 
into the position of matters we find that this is not so. The claim 
for specific performance is a claim in respect of the proprietary 
interest in the land. Whereas under the claim for pre-emption 
the plaintiff respondent could only obtain such interest as the 
mortgagees of the defendant Hashmat-un-nissa possessed. Their 
claim in fact is to stand in the shoes of the mortgagees, taking 
over their bond and obtaining possession as usufructuary mort- 
gagees. These two claims appear to us to be separate and distinct 
claims, and, as such, to fall within the purview of the section to 
which we have referred. This being so, the plaint haying been 
insufficiently stamped, there is no alternative for us but to 
allow the appeal. We allow the appeal, set aside the decree of the 
Court below, and dismiss the plaintiff^s suit with costs in all Courts. 

Appeal decreed. 


IQQQ Before Mr. Justice JBanerji and Mr, Justice Aikman. 

December 7. BANWARI LAL and anothee (Pxaintiees) t?. NIADAR (DwenDANU).* 
Act {Local) No- II o/1901 {Agra Tenancy Act), section 201,^Suii for profits 
---•Iteoeijpt of profits within 12 years of suit denied-^ JPimntiffs recorded 
CO' sharers ^Burden of^roof. 

Tlie plaintiffs —recorded co-sharers— sued another cc>sharer for profits. 
The defendant pleaded that the plaintiffs or their predecessors in title had 
not received profits within twelve years preceding the institution of the suit, 
and that the suit was time-barred. Seld that it was not for the plaintiffs to 

•Second Appeal No. 862 of 1906, from a decree of Mr, A. C. Chatterji, 
Additional District Judge of Saharanpur, dated 23rd of January 1906, revers- 
ing a decree of Munshi Maksud Ali Khan, Assistant Collector of th^ fir»t 
flats, dated the 6th June 1904* 
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prove by evidence of receipt of profits witbin twelve years that tbe right 
subsisted; and tliat section 201 of tbe Ag^a Tenancy Act, S901, raised 
a presumption in tbeir favour. M.%h%n Lai v. Badri Brasad (1) referred 
to. 

The plaintiffs in this case sued as recorded co-sharers to 
recover from the defendants who were other co-sharers in the 
village their share of profits. The defendants pleaded^ inter 
alia, that neither the plaintiffs nor their predecessors in title had 
received any profits for more than 12 years preceding the suit, 
and that the claim was time-barred. The Court of first ins- 
tance (Assistant Collector, Saharanpur) overruled this plea and 
decreed the claim in part against two of the defendants. One 
of these appealed. On this appeal the additional District Judge 
of Saharanpur set aside the decree of the Assistant Collector and 
dismissed the plaintilBPs^ suit. The plaintiffs thereupon appealed 
to the High Court. 

Dr. Tej Bahadur Sapru, for the appellants. 

The Hon’ble Pandit Madan Mohan Malaviya, for the 
respondent. 

BAifTERJi and Aikkah^, JJ. — This appeal arises out of a suit 
for profits brought by the plaintiffs, who are co-sharers in the 
village, against other co-sharers under chapter XI of the Tenancy 
Act, 1901. The first plea raised in answer to the claim was that 
the plaintiffs or their predecessors in title had not received 
profits within 12 years preceding the date of the suit, and that 
the claim was time barred. The Assistant Collector overruled 
this plea and decreed a part of the claim against two of the 
defendants. One of these appealed, and on his appeal the 
learned Additional Judge set aside the decree of the Court of 
first instance and dismissed the suit. The plaintiffs come here 
in second appeal. The learned Judge observes; — It was for 
the plaintiffs to show that they or their predecessors had within 
twelve years from the institution of the suit collected any profits,” 
and refers to^two rulings. Those rulings were anterior to the 
passing of the Tenancy Act, 1901. We may also invite his 
attention to the recent decision of this Court in Mihin Lai v. 
Bad/ri Prasad (1). The learned Judge has overlooked the pro- , 
visions of section 201, sub-section (3), of the Tenancy Act, which 
(1) (1906) I. L. R., 27 All., 436. 
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provides that if the plaintiff is recorded as having the proprietary 
right on tilling him to institute a suit under chapter XI, the 
Court shall presurao that he has that right. We gather from the 
record that the plaintifls are recorded eo-sharors. Consequently 
the presii nipt ini 1 referred to in the section arisos in their favour, 
and it was not for them to prove, by evidence of receipt of 
profits within twelve years, that the right subsisted. It was for 
the defendant to rebut the prc-mraiiiioii which the law raised in 
the plaintiffs’ favour. JFor the above reasons wo allow the 
appeal j sot aside the decree of the Court below, and remand the 
case to the Court under the provisions of section 662 of tho Code 
of Civil Procedure, with directions to readmit it to its original 
number in the register and dispose of it according to law. The 
appellants will have their costs of this appeal. Other costs will 
foUow the event. 

A^-peal decreed and cause remanded. 


Before Mr. JusUoe Banerji and Mr, fusUce AiTcmm* 

BWl PAi^DB ATSfB OTHERS (Piii^iNTiRRS) t>. IIAJA KAUSAI* KISHOKE 
PKASAD MAL BAHADUR (r Depend ant).* 

Act {Local) No, II of 1901 A^ra Tenancy (Act), seohon 190 -•^Lolenmnaiton 
"by Be'oenm Court of q^ue at ion of ^ro^Tiebary title — lies judicata. 

Where in a suit filed in a Revenue Court a question of jiropriotary title 
is raised and the Court, acting under section 199 of the Agra Tenancy Act, 
elects to determine such question itself, such decision of the Revenue Court 
will operate as res judicata in respect of a subsequent suit in a Civil Court 
for determination of the same question. Saliy Dude v. LcoJci Lube (1) fol- 
lowed. 

The defendant in this case in 1902 took proceedings in the 
Revenue Court to eject the plaintiffs on the ground that they 
were Hs tenants and that their lease had expired. He obtained 
an order for their ejectment, which the plaintiffs contested by 
appealing to the Commissioner and the Board of Revenue. 
The Board of Revenue confirmed the order for the plaintiffs’ eject- 
ment on the 2nd of October 1903. The plaintiffs then brought 
the present suit in the Com-t of the Subordinate Judge of Gorakh- 
pur asking for a declaration that the property in suit was their 


•First Appeal Ho. 272 of 1904. from a decree of Munsti Aohhal Biliari. 
6uDordini-te Judge of Gorakhpur, dated tho 17th of August 1904. 

(1) Weekly Kotos, 1907, p. 1, 
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abadJcari property; that it was heritable and transferable, and 
that they were not liable to ejectment as ordinary lessees for a 
fixed period. The Court of first instance held that the status of 
the plaintiffs having already been determined by the Eevenue 
Courts such determination precluded the plaintiff's from reagitating 
the same question in the Civil Court, and accordingly dismissed 
the suit. The plaintiffs thereupon appealed to the High Court. 

Sir Walter Colvin, Mr. If. L, Agarwala, Babu Farbati 
Oharan Chatter ji and Munshi Haribans Scthai^ for the appel- 
lants. 
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The Hon^ble Pandit Sundar Lai and Munshi Iswar Saran, 
for the respondent. 

Bai^terJI and Aikmak, JJ. — This appeal arises out of a suit 
brought by the appellants for a declaration that the property 
claimed was their abadJcari property and was heritable and trans- 
ferable, and that they were not liable to ejectment as ordinary 
lessees for a fixed period. Before the suit was brought the respon- 
dent sued the present plaintiffs in the Revenue Court for their 
ejectment from the land in question on the ground that they were 
his tenants holding under an expired lease. The present plaintiffs 
set up the defence that they were not the tenants of the respondent, 
but were subordinate proprietors. They thus raised a question 
of title. On this question being raised, it was open to the Eeve- 
nue Court under the provisions of section 199 of Act No. II of 
1901 to adopt one of the two courses mentioned in that section. 
It could either require the defendants to institute a suit in the 
Civil Court for the determination of the question of title, or de- 
termine such question itself. It chose to follow the latter coarse 
and tried and determined the question of title. It came to the 
conclusion that the present plaintiffs were the tenants of the res- 
pondent, and passed a decree for their ejectment. It was open 
to the present plaintiffs to appeal to the District Judge, and, if 
necessary, to the High Court, from the decision of the Eevenue 
Court. But instead of doing so, they appealed unsuccessfully to 
the Commissioner and to the Board of Eevenue and then brought 
the 'present suit in the Civil Court. The learned Subordinate 
Judge has held that such a suit is not maintainable and has dis- 
jpaissed it. The learned counsel for the appellants has addressed 
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to US an ^ able and ingenious argument in support of the oonten'- 
tion that the suit is maintainable. The question which we have 
to determine in this case has already been decided by a Bench of 
this Court in Salig D^ibe v. Deoki Dube (1). "We are bound by 
that decision, and we see no reason to dissent from the view 
there expressed. The provisions of the Tenancy Act, 1901, are 
in this respect different from those of the old Rent Act No. 
XII of 1881. As wo have already said, under the present Act 
the Court of Revenue is empowered itself to determine a question 
of title raised before it, and in determining such question the 
Revenue Court is required by sub-section (3) of section 199 to 
follow the whole of the procedure laid down in the Code of Civil 
Procedure fcr the trial of a civil suit. Reading that section with 
section 200, which empowers an appellate Court to refer issues, 
if necessary, to any subordinato Civil Couit of compeient juris- 
diction, it seems to us that the Legislature intended that the de- 
cision of a Revenue Court upon a question of title, where it 
chooses to determine that question, should have the same effect as 
the decision of a Civil Court. It is true that the language used 
in sectioa 199 of Act No. II of 1901 is not as explicit as that of 
section 112 of Act No. Ill of 1901. But we think that the in- 
tention of tbe Legislature was the same in both cases. Were we 
to accept the contention of the learned Counsel for the appellants, 
the result might be that a question of title determined by a 
Revenue Court with all the formalities of a civil suit and decided 
in appeal by the High Court after issues had been referred to a 
subordinate Civil Court might be reopened by a suit in a Mun- 
sifs Court. Such could never, we think, have been the intention 
of the Legislature. Following the decision referred to above, 
we hold that this suit was not maintainable and the Court below 
was right. We accordingly dismiss the appeal with costs. 

A'p'pea I dismissed. 

(1) Weekly Notes, 1907, p, 1, 
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Before Sir John Stanley , Knight, Chief Justice ^ and Mr. Justice Sir William 

BurTiitt. 

GAYA DIN AND OTHERS (Piaintiees) 1?. KASHI GIR (Deeendant).* 
Mortgage— Brojperty mortgaged not at date of execution belonging to the mort^ 
gagor —Bffect of subsequent acqmsition by the mortgagor of such ^royerty. 

The plaintiff in a pre-emption suit, in order to procure funds for the 
prosecution of his suit, executed a mortgage comprising certain prop^ty of 
which he was the owner and also the property the subject-matter of the suit 
for pre-emption. The suit for pre-emption was successful. BCeld that the 
mortgage took effect as regards the property the subject of the pre-emption 
suit from the time when the plaintiff mortgagoi^ obtained possession by 
virtue of his decree in the suit. Sotroyd v. Marshall (1), Colly er v. Isaacs 
(2) and Bansndhar v. Sant lal (3) referred to. 

This was a suit for sale on a ^mortgage executed under the 
following circumstances. The mortgagor, in order to pre-empt a 
share in a village in which he was himself a co-sharer, required 
an advance of money. He borrowed Es. 3,000 from the mortgagees, 
and to secure repayment mortgaged, as well as property of which 
he was already owner, the share which he was seeking to pre-empt. 
The mortgagor succeeded in his suit for pre-emption, and sub- 
sequently the mortgagees sued to recover their money seeking to 
bring to sale the pre-empted property. The Court of first 
instance (Subordinate Judge of Banda) gave the plaintiffs a decree 
for sale of the other property but excluded the pre-empted 
property upon the ground that the stipulation in the deed of 
mortgage that the pre-empted property should be considered as 
pledged and hypothecated as security for the mortgage debt could 
not amount to an actual mortgage nor could it create any charge 
upon the property in favour of the plaintiSs. The plaintifis 
appealed to the High Court. 

The Hon^ble Pandit Sundar Lai and Munshi OoJccd Prasad^ 
for the appellants. 

Munshi Oulzari Lalp for the respondent. 

Stanley, C. J., and Bhbkitt, J. — This appeal arises out of a 
suit for sale a mortgage. "The mortgagor, Kashi Gir was 
co-sharer in a village, and being desirous of pre-empting a sale of 
another share in the same village, requii-ed for that purpose an 


* First Appeal No. 308 of 1904, from a decree of Rai Cbandi Prasad, 
Subordinate Judge of Banda, dated tbe 22nd of September 1904. 

(1) (1861) 10 H. L*, at p. 210. (2) (1881) 19 Ch. D., 342, ^ 

(8) (1887) I. L. B., 10 All., X38. 
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advaii(?D of money. Ho applied to the plaintiffs appellants for a 
loan of Es. 3,000, and obtained tins loan on the security of a mort. 
gage on the 1st of March 1S05. In tins iii>'ir:gnge Kashi Gir hypo- 
thecalod shares in two villages of which ho was already owner 
and the doenment contained the following provision : — Bhonld I 
succeed in the pie-omption suit (that is, the suit which he had 
brought to pre-empt the share to which we have refeiTod) and 
get lioasossion of the 8 anna zamindari share sold, hearing a jama 
of Es. 145 and situate, etc., etc., it shall also be considered to be 
pledged and hypothecated as security for this debt.” Then follows 
an undertaking on the part of the mortgagor not to transfer or 
mortgage the share so sought to be pre-empted so long as the 
mortgage security subsisted. The mortgagor succeeded in his 
pre-emption suit. To raise the amount of the mortgage debt, the 
suit out of which tliis appeal has arisen was brought for sale of all 
the properties mentioned in the mortgage, including the share 
which was pre-empted. The learned Subordinate Judge gave a 
decree in re'^pect of the properties of which the mortgagor was 
owner at the date of the mortgage, but refused to include in the 
decree the pre-empted property. The grounds which he assigns 
for this decision are that the stipulation in the deed providing 
that the pre-empted property should be considered as pledged 
and hypothecated as security for the mortgage debt, cannot 
amount to an actual mortgage, nor can it create any charge in 
favour of the plaintiffs upon the share in question. 

We are unable to agree in the view which the learned subor- 
dinate Judge took upon this question. It appears to us that when 
the mortgagor acquired by pre-emption and got possession of the 
pre-empted property, equity treating that as done which ought to 
be done, gave the mortgagee a charge by way of mortgage upon 
the pre-empted share, and in fact, placed the plaintiOs as regards 
that property in the position of mortgagees. T^ie principle which 
is applicable to a case of this kind is to be found in the well 
known case of Solroyd v. Marshall (1). That was the case of 
a mortgage of personal chattels, but the principle which is enun- 
ciated by their Lordships is of general application. Lord West- 
hury, L. J observes (at pp. 210 and 211) : — It is quite true that 

(1) (1861)10 H.L,,atp SIO, 
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a deed which professes to convey property which is nob in e:^istenc6 
at the time is as a conveyance void at law simply because there is 
nothing to convey. So in equity ,a contract which engages to 
transfer property which is not in existence cannot operate as an 
immediate alienation because there is nothing to transfer. But if 
a vendor or mortgagor agrees to sell or mortgage property, real or 
personal, of which he is not possessed at the time and he receives the 
consideration for the contract and afterwards becomes possessed of 
property answering the description in the contract, there is no 
doubt that a court of equity would compel him to perform the 
contract and that the contract would in equity transfer the bene- 
fical interest to the mortgagee or purchaser immediately on the 
property being acquired. This of course assumes that the sup- 
posed contract is one of that class of which a court of equity 
would decree the specific performance. If it be so, then immedi- 
ately on the acquisition of the property described the vendor 
mortgagor would hold it in trust for the purchaser or mortgagee, 
according to the terms of the eontract.^^ In Gollyer v. Isaacs 
(1) Jessel, M. K., upon the same subject observes: — ^^The credi- 
tor had a mortgage security on existing chattels and also the 
benefit of what was in form an assignment of non-existing 
chattels which might be afterwards brought on to the premises. 
That assignment in fact constituted only a contract to give him 
the after acquired chattels. A man cannot in equity, any more 
than at law, assign what has no existence. A man can contract 
to assign property which is to come into existence in the future, 
and when it has come into existence equity treating as done 
that which ought to be done, fastens upon that property, and the 
contract to assign thus becomes a complete assignment. The 
principle enunciated in these cases was adopted by a Bench of this 
Court in the case of Bansidhar v. Sant Lai (2). In that ease 
there was an hypothecation of future indigo produce and it was 
held that the hy;^othecation of the indigo became complete when 
the crop was grown and the produce realized. The principle is, 
in our opinion, equally applicable to the case of immovable as of 
movable property. We, therefore, hold that so soon as the 
defendant Kashi Gir obtained possession, under his pre-emption 

. (1) (1881) 19 Ch. D., (2) (1887) I. L. B., 10 All., 133, 
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decree, the share of the property which he agreed to include 
in the mortgage, the mortgagees became entitled to the full 
benefit of the security of that share and to have an order for 
sale of it under the Transfer of Property Act in default of pay- 
ment of the mortgage debt. We, therefore, allow the appeal, 
modify the decree of the Court below by including therein 
the 8 anna share in Eampur Tarhnan, which has boon excluded 
by the Court below from the operation of the decree. The appel- 
lants will have their costs of the appeal from the defendant 
respondent. 

Decree modified. 


Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice Sir William 

Burkitt. 

BISHAMBHAB iJfATH (Bbyenbakt), t;. SHEO NABAIN • 

Windu Joint JJindu family ’^Ancestral family hmnees— Liability of 

member of the family after severance of his connection with the family 
lusimss, 

A member of a joint Hxnd'a family carrying on an ancestral family busi* 
ness upon attaining tlie age of majority completely severed bis connection 
witb tbe family business, nor was it shown that be ever ratified any of tbo 
transactions entered into by tbe family firm. Sold that sucb member could 
on tbe failure of tbe family business only be made liable for its debts to tbe 
extent of bis interest in tbe joint family property. He could not be bold 
personally liable. 

The facts of this case are fully stated in the judgment of 
the Court. 

The Hon’ble Pandit Sundar Lai, Pandit Moti Lai and 

the Hon’ble Pandit Madan Mohan Malaviya for the appellant* 
Dr. Tej Bahadur Sapru and Pandit Mohan Lai Nehru, 
for the respondent. 

StaklbY; C.J.; and Bukkitt, J. — This is an appeal against 
so much of a decree of the Subordinate Judge of Cawnpore, dated 
September 24th, 1903, as makes the appellant personally liable 
under a decree of that date passed against him and other defend- 
ants. 

The appellant and other members of his family constituted a 
joint undivided Hindu family, owners as such of trading and 


• First Appeal Ko. 314 of 1903 from a decree of Babu Bipin Bibari 
Subordinate Judge of Cawnpore, dated tbo 24tb of So|>tomber 1908, 
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banking firms at Cawnpore and Lucknow. The firm Cawn- 
pore was known by the style of Jagat Nath Thandi Mai; and 
at Lucknow by that of Sheo Prasad Khazanchi. The principal 
defendant Lala Sheo Prasad Eai Bahadur was treasurer of the 
branches of the Bank of Bengal at Cawnpore and Lucknow, and 
had occupied that position for many years. It was on his appoint- 
ment to be the treasurer at Lucknow that the firm of Sheo Pra- 
sad Khazanchi was established there. That firm failed and 
ceased to do any new business in the early part of 1902. The 
present suit was instituted by the plaintiff respondent to recover 
principal with interest due thereon, some Es. 6,000 or thereabouts, 
deposited by him from time to time in the Lucknow firm of Sheo 
Prasad Khazanchi. The interest on the deposit was payable 
monthly, and the last payment on account of interest was in June 
1902; the last deposit of principal was in October 1900. He has 
obtained a decree in full against all the defendants, and also a per- 
sonal decree against the defendants, except those who had not 
attained majority. It is against this latter portion of the decree 
that the appellant Bishambhar Nath has instituted this appeal. 
He is the eldest son of the defendant Sheo Prasad Eai Bahadur. 

In the early stages of this suit the date at which the appel- 
lant attained majority was hotly contested. It is now however 
admitted that he was born on November 9th, 1883, and so attained 
eighteen years of age on November 9th, 1901. It is contended 
on behalf of the defendant appellant that though his interest in 
the joint family property was liable to satisfy any lawful debts 
contracted by the firm during his nonage, he would not be person- 
ally liable for such debts unless it was shown that after attain- 
ing majority he had taken an active part in managing the business 
of the firm, and so might be considered to have ratified contracts 
entered into while he was still a minor. 

Now ordinarily a personal decree against a member of a 
bankrupt firm would not be of much pecuniary value. But the 
appellant from the 1st of January 1903 was appointed in succession 
to his father to be treasurer of the Bank of Bengal at Lucknow 
and subsequently at other places, and to, qualify himself for that 
position he had to deposit Es. 60,000 with the Bank as security 
for the due performance of his duties. He had no money of his 
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wealthy ref'ident of ISfuzaffarpur in Bengal, having, as one wit- 
Na*h ness tells us, an income of one anti three-quarter lakhs per 

Sato annum, afconlini' to the appellant, paid in the Es. 60,000 in his 

NiBArjy. name and so on aided him to secure the appoint men!. The res- 
joiidenlV object, as apptMliuil- alleges, is to put pressure on Ms 
mother-in-law by attuciiing this Rs. 60,000 in execution of their 
personal decree and so compel her to di«cluirge the debts of the 
batikrupt firm. We aro told that the amount which Musammat 
TuMw, and other friemk l avt* ailvaneed to tin; appellant to en- 
able him to secure the ajqjointment of treasarer at Lucknow and 
other ;^acos amounts to Rs. t.TtijOOO. The rwpondonts and 
other oroilitors of tho bankrupt firm want to lay hands on this 
money. 

Tho burden of proving that tho apjudlanL had ratified and 
taken on hinwolf the burden of personally discharging the liabil- 
ities contracted during his minority lay on the plaintill. Up to 
tho close uf his case in tho lower Court no evidence to that effect 
except that of Rudra Narain had been produced, when on July 
20th, 1902, tho plaintiff res|)ondont (Record No. 162) informed 
tho Court that a quarrel had arisen between the defendant 
Suraj Prasad and his uncle Sheo Prasad, Rai Bahadur, father 
of Bishambhar Nath, one of tho defendants to the suit, ‘'in 
of which Ijala Suraj Prasad has made over docu- 
mentary evidence to tho plaintiff's pleader which w'ould con- 
clusively establish tho fact that Lala Bishambhar Nath, defend- 
ant, continued to be a partner in tho firm and the business of 
Ibe firm stylo<l Shoo Prasad Khazanchi, situate in Lucknow, 
oven after attaining majority.” After some objection the learn- 
ed Sulwdinato Judge admitted those documents in evidence, and 
it is principal!}' on them that ho passed the personal decree against 
tho appolbant. 

Wo now ittoooed to discuss this documentary “ evidence” 
bearing in mind the sources whence it comes and the fact that 
tlio latest papor in it is dated in April 1902, within six months 
after appellaul/s attainment of majority, excepting one letter 
dated August 1902. The first of these papers to which we will 
allude is Record No. 171 bearing a Hindi date corresponding to 
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February 24th, 1902. It is headed Proceedings of a meeting 
held at Lnoknow.^^ It is said by Suraj Prasad to be in his hand- 
writing and in that of Sheo Prasad^s, and to have been signed by 
Mathnra Prasad. Suraj Prasad is the person who handed it over 
to the plaintiff’s pleader. As to this document the learned 
Subordinate Judge, describing it as a scheme for the management 
of the business at Lucknow,’’ remarks that in it it is stated 
that the duty of Bishambhar will be to attend the Bank.” Now 
as to this, premising that there is no evidence aliwade to show 
that Bishambhar Nath was present at the meeting, though very 
probably he was present, in our opinion the learned Subordinate 
Judge is wrong in the inference he draws from this document. 
The first portion of it is simply a list of the names of persons 
present, the first being Lala Sahib ^^Malik” (mistranslated in the 
paper book), referring either to Sheo Prasad or his brother 
Tulshi Ram, the second being Suraj Prasad, the third one Mathura 
Prasad Bakhshi, and the fourth Chiranji (may he live long) Bi- 
shambhar Banker ji. No duty whatever is prescribed for Bisham- 
bhar Nath. His name is recorded simply as one of the persons 
present at the meeting. The duties are prescribed subsequently 
after the last name of those present. If attendance at the Bank 
were prescribed as appellant’s duty, it would have been mention- 
ed among the duties assigned to the others. On the original paper 
is the following ; — A sitting took place. Resolution adopted 
as follows : — ^So many {itne) men were present in Lucknow at the 
sitting.” And then follows the list of names. This document in 
no way in our opinion strengthens the plaintiff’s case. It is ab- 
solutely colourless. We next come to Record No. 152, a letter 
from appellant to his father, dated August 7th, 1902, We have 
no information as to the means by which Suraj Prasad obtained 
possession of this, a private letter from a son to his father. The 
comments made by the learned Subordinate Judge on this letter 
strike us as being rather extraordinary. He says: — The letter 
shows how Bishambhar Nath at that early stage cherished the dis- 
honest idea of defrauding the creditors of the firm, and he, 
though young, points out the mistake committed by his father in 
coming to Lucknow and promising to pay debts to sev^al credi- 
tors thereby admitting the liability of his of the family 
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to pay iloliip.” Wo cannot t^onour with tho learned Snhor- 
dinutw in hi“ rcnsarltn. We '•on in tlio 1 * tifr no indication 

of any di~lioiu‘M d<“-ir<i on njipidlatif V part to dofiautl thooreditors 
of the firm, ily tho l iter ho aj>|-t*arf< to ns ti> do nonioro limn 
|ioinfe <niJ tit hin futliiT lio\v (• oli-ldy he was aotinij: in cniniug to 
Lucknow and there making pniini-fs which hi‘ knew he could 
not [f. "■in'. It if« ill fact a letter of n-eful advice 1 fti.duding 
ivith an offer of Ina i*ervieeH. It is a document uhieli should not 
have heen timdered in ovidenee. There iH alw a fmgnieni. of a 

lottisr (llecord No. 170 ) u' ’ 1 and undated, written by 

lliriuimhhar Natli to hi« father- how [■! '• n e ] hy HuraJ Pmsad we 
do not know — in which he traa-mits to hi- father eerlain enmmimi- 
cations which his father’s legal advise rdesired to have sent to hiiti. 
Neitlier of the e lefiers in our opinion helps ! > i i> h-;ir- case in 
the We t‘!in gather from thmn no indication that the 

appi-ll.U'' took any- and much le.-s an . ■ ,ivo' j'.'intheniim- 
.yeiii'-iit of t)ie firm after he attained i.'.ij rif_\. The Subordi- 
nate Judge also refem to a letter of July 2 f)lh, 1 *) 02 , hut as it 
has not been priuied, and we have not been shown either the ori- 
ginal or a copy, and on neither side were any roiiiarks addre.ssod 
to us on it attlio hearing of this appeal, we cannot say what wore 
ita contents. Ah to Janki Ihusad'H decree all we know is that it 
was jHiid oil. No.vt wo come to two promis-ory notes drawn in 
Kii'di'-h, dated re p.-cij\r!y November 8 th, 100 I> for Its. 1, 000 at 
ninety days, and March 10 th, 19 t) 2 , for Its. 1,000 at fifteen days' 
ilato imyahlo to tho Bank of Bengal. Both wore ilrawn by Slieo 
Prasad and one Ata Ali Khun. They were paid at mafurli.y. 
'.riu're is nothing to connect them with tho husinOi« of the firm of 
i 5 heo Prasad Khazanehi, They were probably only ‘'kites" 
flown hy tlio drawers. The first hoars date one day hoforo ajipel- 
lant attained his majority, and at tho data of the second tho firm 
of Bheo Prasad Khazanchi had coasod to issuo hundj^ ; neither of 
them is drawn in the name of that firm. They apistar to be purely 
private transactions between, tho drawers and the payees. The 
Bubordinato Judge meutioiuH a third similar note, dated April 2 nd, 
1902 , but as it has not boon translated or laid before us by counsel 
on either side wo know nothing about it. The only ono of the 
two promissory notes shown to us which (being drawn after he had 
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attained majority) could affect the appellant is that of March 15th, 
1902. This is not a hundi, it does not purport to be issued by 
the firm of Sheo Prasad Khazanchi, and is no more than a promis- 
sory note at fifteen days dra\vn by Sheo Prasad in his personal 
capacity and by Ata AH Khan. Bishambhar Nath’s signature is 
admittedly on this note. It is written on the left hand side 
margin of the note by appellant who was then working in the 
bank and is no more than an attestation of the signature of the 
drawers. The appellant swears that the words ^^'by the pen of 
Bishambhar Nath ” following the signature of Sheo Prasad were 
not written by him. He says they were noton the note when it 
was discounted and paid off, and that they were added by Suraj 
Prasad after the note had been returned by the Bank on pay- 
ment. Suraj Prasad denies this, but considering the part taken 
in this litigation by him against his cousin the appellant, and 
that his handwriting and that of the appellant are very much 
alike, we are not inclined to give much credit to him. Bisham- 
bhar Nath also says (and his assertion seems most probable) that 
the Bank would not discount a promissory note in which the sig- 
nature of one of the drawers purports to have been written by 
another person. The third promissory note .bearing date April 
2nd, 1902, has (as already mentioned) not been printed. But 
from the deposition of the witness Queiros and from the matters 
mentioned by the Subordinate Judge the drawers appear to have 
been Ata AH Khan and Sheo Prasad, the signature of the letter 
being in the handwriting of Suraj Prasad, We see no founda- 
tion whatever for the irresistible inference ” drawn by the low^er 
Court that the words by the pen of Bishambhar Nath ” followed 
Sheo Prasad’s name in this note and were there when the docu- 
ment was in the hands of the witness Queiros • we think it to be 
highly improbable. But even if the facts were as surmised (in 
our opinion ii^orrectly) by the learned Subordinate Judge it 
would make no difference. This promissory note, as far as we 
can judge without having seen it, is of exactly the same kind as 
that of March 15th, 1902, that is to say, a transaction between 
Sheo Prasad and Ata AH Khan with which the firm of Sheo Pra- 
sad Khazanchi had no concern. That firm also had for some 
months ceased doing any new business. We have no hesitation 
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in finding that these three promissory notes do not show that the 
appellant took any part in the management of the business of the 
firm of Shoo Prasad Khazanehi of Lucknow. 

We next turn to the evidence of one Eudra Narain, son of the 
plaintiff re.spondent. He used to go to the firm of 8heo Prasad 
Khazanehi in Lucknow monthly to draw the interest on his 
father’s dei> 08 it. His evidence is to the efieot that appellant lived 
in the kotbi of Sheo Prasad (this is not unnatural seeing that Sheo ; 
Prasad was his father), and that when he went to receive the in- 
terest he on every occasion found Bishambhar Nath, Sheo Prasad, ‘ 
Suraj Prasad and Chandu at the place where the money used to 
be paid. This is an absurd statement. The witness probably 
meant that ho found one or other of them. He “ mostly found 
Bishambhar Nath.” In September or October 1901 (before ap- 
pellant had attained his majority) he only found the munib, but 
appellant camej in and ordered him to be paid. He further states 
that in January, February, March, and probably in April, 1902, 
he met appellant, in the kothi and that the latter said; — “Panditji, 
is come, pay him the interest.” In cross-examination he stated' 
he oouhl not remember which proprietor was present at the kothi 
on every occasion when ho went to demand his interest. This is 
the only direct evidence of any interference on the part of appel- 
lant in the ufiairs of the firm of Sheo Prasad Khazanehi. If true 
it carries but little weight, being but a solitary instance, and it u 
flatly contradicto<l by the evidence of Chadammi, an employ^ o 
the firm, and of Bindraban, one of the gumashtas who was oallec 
by th«} plaintiff respondent. We attach no importance to the urn 
(iorroboratod evidence of Eudra Navain. The last piece of evi! 
donee for the re-'.^iondcnt by which he seeks to establish his oasf 
against ajipollani, is part of that generously supplied to his opp 
neats by Suraj Pra.'^ad at tho hearing on July 29th, 1903. I 
consists of no lo8.s 'than G2 pages of closely printed tabular matti , 
d6Scribo<l as the attendance register of servants and employes c' 
the kothi from Atrgust 1899 down to Juno 3.902. The fact thai 
appclhmt’s name is shown in this register is relied on as bein, 
conoiusive proof that he took an active share in the business o 
the kothi. The learned Subordinate Judge describes this registe 
wrongly as being one of the daily attendance of servants am 
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proprietors. The heading of the Eegister refers only tp servants 
and employes, gomashtas and the like, and nowhere mentions 
proprietors. He says it “ shows that Bishamhhar Nath attended 
to the family business like his cousin Suraj Prasad.” Appellant’s 
name appears fgr the first time in the register for the month of 
■May 1901, and appears to have been interpolated in that month 
along with that of one Ganesh Prasad, there being but one line 
for both names. The word " and ” in the translation does not 
exist in the original. The witness Chidammi swore that this 
page is in the handwriting of Suraj Prasad, and Chidammi also 
swears that it was Suraj who caused appellant’s name to be enter- 
ed. It is to be noticed, however, that the appellant’s name is en- 
tered in this and the following month among those who were em- 
ployed at the Bank of Bengal and not in the business of the firm 
of Sheo Prasad Khazanehi. For July 1901 the register abruptly 
ceases on the 15th, and then we have a new register for the whole 
of July. It is of course impossible that this register (taken 
in hand only from the 15th) should be a contemporaneous 
daily record of attendance and yet it contains many matters 
previous to the I5th not entered in the discontinued register. 
The witness Chidammi gives us the names of the persons 
who wrote many of the registers. Appellant swears that none 
of the registers are in his handwriting. In this he is corro- 
borated by Chidammi. In the attendance register for Novem- 
ber 1901 there is a note on the margin purporting to have been 
made by appellant on December 10th to the effect that no attend- 
ance had been taken after the 23rd of November. The register, 
however, is completely filled up to the 30bh. Appellant denies 
having written the note. Suraj Prasad swears that both the 
register for November 1901 and the note are in appellant’s hand- 
writing. Suraj Prasad also swears that the registers for several 
months, namely, November and December 1901 and January and 
February 1902 are in appellant’s handwriting. Appellant denies 
it, and as he is corroborated by Chidammi, we believe him rather 
than Suraj Prasad. The bitter quarrel between Suraj Prasad and 
the other branch of the family and the extraordinary position taken 
up by him in supplying the respondent -with evidence which he 
thought would damage ap;pellant’s case are in our opinion good 
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1906 reasons wfcy we should give more credit to the statements of the 
pT fiTriiiCTTtn appellant, especially where they are corroborated, than to the nn- 
Nath corroborated assertions of Suraj Prasad, On the whole wo arc of 

Sheo opinion that these registers in no way advance the respondent s 

case. We do not believe that the appeUant had anything to do 
with keeping them, and at the utmost they do no more (if correctly 
kept) than show that appellant was at his father’s house in Jjjicls-- 
now from May 1901. From other evidence wo know that appellant 
began to attend at the Bank of Bengal from early in 1902 as his 
father’s representative or deputy,— the Bank having refused to 
allow Suraj Prasad to continue to attend in that capacity and 
having refused him access to the Bank premises. 

This concludes the evidence adduced by the respondent to prove 
his allegation that after attaining majority the appellant by an 
active participation in the management of the business of Sheo 
Prasad KhazancH assumed responsibility for all existing contracis 
contracted during his minority, and held himself out to tho world 
as one responsible for the liabilities of the firm. In our opinion, 
for reasons given in detail in respect of each piece of evidonoe, 
the respondent has wholly failed to establish his case. In but 
one instance — that of this respondent’s debt, if wo believe tho 
evidence of Eudra Narain, plaintiff’s son, — and we do not boliovo 
it — ^is any act of active management alleged during tho brief 
period between November 9th, 1901, when appellant attained 
majority and the failure of the firm in May 1902. Wo think tho 
respondent has failed to support the personal decree against 
appellant and that as far as it declares appellant personaUp 
responsible for the debts of the firm tho decree must lie set aside. 
Appellant admits that Ms interest in the joint family pp.pi'ily 
is liable and can be taken in execution of that doeroo. He has no 
other property. But he objects to a personal decree which will 
put in the grasp of the creditors property wMch never belonged to 
the bankrupt firm and which has been provided lor him by Ids 
mother-in-law and other friends to give him a start in life. 

There are some other matters as to which wo are unaido to 
agree with the lower Court. We fuUy beliovo the appellant’s 
statements as to the pecuniary assistance ho from time to time 
received from his mother-in-law and as to her having advanced 
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Es. 60.000 for him. Wo so© bo reason to doubt the truthfulness of 
appellant's evidence as to his conversations with Mr. Loga% the 
then Agent of the Bank of Bengal at Lucknow, and Mr. Logan^s 
suggestion that he should attend at the Bank with bis father to learn 
the Bank work and a promise that if he showed himself competent 
he might be appointed to succeed his father. Mr. Logan was 
naturally anxious to know if Bishambhar Nath had any connection 
with the firm of Sheo Prasad Khazanchi, which was known to be 
shaky. The letter from the Secretary and Treasurer of the Bank 
of Bengal (Calcutta) of March 27th, 1901, corroborates and ren- 
ders most probable appellant's evidence as to his conversation 
with Mr. Logan. There is evidence that appellant went to 
Lucknow in the middle of the year ipOl, and did at once proceed 
to the Bank to learn his work there. And the letter also shows 
that the Bank insisted on Sheo Prasad putting in a new Deputy 
or Naib at the Bank. The then Deputy was Suraj Prasad, whose 
*-name appears so often in this case and to whose mismanagement it 
is said by some witnesses the failure of the firm of Sheo Prasad 
Khazanchi was due. The learned Subordinate Judge appears to 
entertain a not altogether correct idea of the position of the Trea- 
surer of the Bant of Bengal at Lucknow. Sheo Prasad was 
appointed treasurer, not because he was a member of the joint 
family which possesBed the banking firm of Sheo Prasad Khazan- 
chi — which did not then exist, — but becauFe he was a person in 
whose commercial integrity the Bank had confidence and who 
was able to give E.s. 50,000 as security. The appellant was 
appointed Treasurer from January 1st, 1903, on similar grounds. 
He had fully learned his work to the satisfaction of Mr. Logan 
(the Bankas Agent) and his mother-in-law supplied the Es. 50,000* 
In connection with this matter we notice the further observa- 
tion of the lower Court that as soon as the firm failed an 
attempt was made to make Suraj Prasad liable for all the debts 
and liabilities and get Bishambhar Nath exempted from liability 
so that he might continue the business in his own name as the new 
treasurer without being required to satisfy the debts of the defunct 
firm.” What the learned Subordinate Judge exactly means by 
these words it is not easy to comprehend. There was no business 
to continue, as the firm of Sheo Prasad Khazanchi was extinct, 
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and that business could not be « continued by the appointment 
of appellant as Treasurer of the Bank of Bengal. W e know of no 
attempt to make Suraj Prasad liable for the debts and to get 
Bishambhar Nath exempted. Both of them as members of a joint 
family were liable for all the debts, the only contention of appel- 
lant being that he is liable for those debts only to the extent of hia ' 
interest in the joint family property, and is not personally liable. 
As we find that respondent has failed to make out any case 
establishing the personal liability of the appellant, we consider it 
unnecessary to discuss the questions of law raised by the learned 
Subordinate Judge and which were argued before us at the hear- 
ing of this appeal. We, for the above reasons, allow the appeal 
and set aside so much of the decree under appeal as renders the 
appellant Bishambhar Nath personally liable under it. Appellant 
is entitled to his costs in this Court. 

AfpmX decreed. 


JBefore Sir John Stanley , Knight, Chief Justice^ and Mr, Jmtice Sir 
William JBurJcitt, 

BISHAMBHAR NATH (Bebenbant) FATEH LAL and othbbs 
(Pjqaintxbbs)* 

Mindu Law — Joint JSindu family ^Family husmess — Lialility of minor 
member of family for trade debts — Sej>arate property. 

Where a member of a joint Hindu family carrying on an ancosfcral 
family business upon attaining majority separates entirely from the family 
and the family business and thereaf ter acquires separate property such 
separate property cannot be made liable for the debts incurred by the family 
trading firm, but the interest of the separating member in the family pro^ 
perty will alone be liable. Chalamayya v, Varadayya (1) followed. Mam Lai 
Thahursidas v. LaTclmichand Mtimram (2), JohurraMihee v. Sreeyopal Misser 
(3), Bemola Losses v. Mohan Losses (4) and Lutchmamn Qhetty v. Siva 
MtoTcasa Modeliar (6) referred to. Samalhhai Wathubhm v. Someshvar (0) 
and In the matter of Maroon Mahomed (7) distinguished. 

The facts of this case are fully stated in the judgment in the 
preceding case, F. A. No. 314 of 1903; printed at p&go 166 
and in this judgment. 


•First Appeal No. 317 of 1903 from a decree of Babu Bipia Biharr Mukerji, 
Subordinate Judge of Cawnporo, dated the 24tli of September 1903. 

(1) (1898) I. L. B., 32 Mad., 167. (4) (1880) I. L. E., 6 Calc., 7!12. 

(2) (1861) I. Bom., H. C. Kop., App., li. (6) (1899) I. L. E., 26 Calc., 349. 

(3) (1876) I, L. E„1 Calc., 470. (6) (1880) 1. L. E., 5 Bom., 38. 

(7) (1890) I, L, n., 14 Bom., 189. 
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The Hon^ble Pandit Sundar Lal^ Pandit Moti Lai ]SfeTir% 190 ^ 
and the Hon’ble Pandit Madan Mohan Malaviya for the bTshambha" 
appellant, ' Nxtu 

Mr. A, E, Ryves and Munshi Gulzari Lai, for the respondents. Patbk Lab ; 

Stanley^ C. J.; and Bxjbkitt, J. — This appeal is connected 
with F. A. No. 314 of 1903 and several other appeals against 
decrees passed against the appellant and other defendants where- 
hy the appellant is made personally liable for the amount of the 
decrees. The appellant and other members of his family con- 
stituted a joint and undivided Hindu family, owning as such 
an ancestral trading and banking firm at Cawnpore and Luck- 
now, the firm at Cawnpore being known by the style of Jagat 
Nath Thanti Mai and that at Lucknow by the style of Sheo 
Prasad Khazanchi. In our judgment delivered on the 28th of 
March 1906 in First Appeal No. 314 the circumstances under 
,which the indebtedness arose are fully stated. The suit which 
has given rise to this appeal is one for recovery of a debt amount- 
ing to over Es. 11,000, representing the balance due in respect 
of a number of hundis which were drawn by the defendant's 
firm on the plaintiffs^ firm at Cawnpore styled Moti Lai, Fateh 
Lai. The defence of the defendant Bishambhar Nath to the suit 
was that he was never a partner in the firm of Jagat Nath 
Thanti Mai and had no concern with that firm. He also alleged 
that during his minority he severed connection with th§ ances- 
tral business and family property, and that if it were found that 
any debt was due to the plaintiffs^ firm he and his separate pro- 
perty could not be made liable therefor, inasmuch as the indeb- 
tedness was incurred at a time when he was a minor. 

The Court below decreed the plaintiffs^ claim, finding that 
Bishambhar Nath was a major at the time the debts sued for were 
incurred. It is now admitted that this was the case, Bishambhar 
Nath having apttained majority on the 9th of November 1901. 

It also found, and it is admitted here, that the business of the 
firm of Jagat Nath Thanti Mai was a joint ancestral family 
business. The learned Subordinate Judge held that Bishambhar 
Nath did not repudiate connection with the business when he 
attained age, but on the contrary ratified the partnership and 
retidered himself liable in respect of its transactions. 
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As W6 said in onr judgruent in If. A. No. 314 of 1903, a 
personal decree against a member of a bankrupt firm would 
ordinarily not be of much pecuniary value. In this ease, however, 
it would be otherwise. The appellant was on the Ist of January 
1903 appointed Treasurer of the Bank of Bengal at Lucknow and 
subsequently at other places, and to qualify himself for that 
position he was obliged to deposit with the Bank as security for 
the faithful discharge of his duties a sum of Es. 60,000. He had 
no money of his own ; but bis mother-in-law Musammat Tulsha 
Kunwar, who is a wealthy lady of Muzaffarpur, deposited in the 
Bank in his name the requisite amount and so enabled him to 
secure the appointment. The object of the respondents, as the 
appellant alleges, is to put pressure on the appellant’s mother-in- 
law by attaching this Es. 60,000 in execution of a personal 
decree and so compel her to discharge their debt. We are told 
that sums amounting to no less than Es. 1,70,000 have been 
placed to the credit of the appellant to enable him to secure the 
appointment of Treasurer at various places. 

The Court below found that the appellant not only assisted 
his father in the work of the Bank but also managed the affairs 
of the ancestral business jointly with his uncle Suraj Prasad, 
both before and after he had attained majority, and that, so far 
from repudiating his connection with the family business, he by 
his acts adopted and ratified its transactions. In our judgment 
in F. A. No. 314 of 1903 we reviewed at considerable length 
the evidence upon which this decision was arrived at and it is 
unnecessary here to repeat it. We shall treat our remarks in 
that judgment as embodied in this judgment. The same evi- 
dence applies to both cases. The conclusion at which we arrived 
was that the plaintiff in that case had wholly failed to establish 
his case. We held that the defendant appellant took no active 
part in the business of the firm of Jagat Nath Thanti Mai after 
he attained majority; and that, so far from doing so, he kept 
himself aloof from all connection with it. He says in his evi- 
dence that he went to Lucknow in April 1901, that is, before 
he attained full age, and there met Mr. Logan, the Agent of the 
Bank of Bengal, who promised that if he learnt the treasury 
work in the Bank and qualified himself to look after it^ he 



AtiiAHABAD SEElBS. 


voL xxik.J 


its 


would appoint him Treasurer. Mr, Logan, he says, asked him if 
he had any concern with his father^s firm at Lucknow and 
Cawnpore and he replied in the negative. In a further deposi- 
tion made on the 7th of May 1903 he stated that Mr. Logan at 
this interview told him that the post of Treasurer could not he 
given to any person having connection with his family business, 
and that he told Mr. Logan that he had severed his connection 
with the members of his family. The family business was, we 
may mention at this time, in a tottering condition. Chidammi 
Lai, who was in the employment of the firm of Lachmi Narain 
Suraj Prasad, deposed that when Khannu Lai died, Suraj Prasad, 
the uncle of the defendant appellant, took him (the witness) to 
Lucknow in April 1901 and there he remained for a year. He 
stated that the business was carried on under the orders of Suraj 
Prasad ; that Bishambhar Nath did not interfere with the busi- 
ness of the firm, nor had he any concern with it. We are quite 
satisfied that the defendant appellant never took any active part 
in or had any concern with ils management directly or indirect- 
ly after he attained majority. 

Under these circumstances the question for determination is 
whether the defendant appellant can be held personally liable for 
debts incurred by the managing members of the ancestral family 
business after he attained majority. 

To the extent of his share in the joint family property he does 
not dispute his liability, but he claims exemption from payment 
of those debts out of separate property which came to him from 
his mother-in-law and other friends after the ancestral firm had 
ceased to do business. The transactions in respect of which the 
defendant is sued were entered into between the plaintiffs and 
the manager of the ancestral business, and there is nothing to 
show that the appellant was aware of, much less that he ratified 
or adopted thpse transactions. On the contrary, the evidence 
shows that he designedly abstained from taking any part in the 
business and kept aloof from it. There is no conduct on his part 
which could have led the plaintiffs to believe that in their dealings 
with the manager the appellant was a contracting party. They 
dealt with the manager as they had been previously dealing with 
him as a person carrying on an ancestral family business on th^ 
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credit of the joint family property. They could not have dealt 
•with the firm on the credit of appellant’s private separate estate, 
for it was after the date of the hundis sued on that appellant’s 
mother-in-law put him in funds to take up the ofSce he now holds 
in the Bank of Bengal in Lucknow. Before that time he posses- 
sed nothing but his interest in the family joint estate, the liability 
cf which be does not dispute. The question then is, can a mana- 
ger who carries on a family business pledge, not merely the 
family joint credit but also the separate estate which an individ- 
ual member of the family may subsequently acquire? We are 
not aware of any authority for an affirmative answer to this 
question. In the two eases upon which reliance was placed by 
Mr. Ryves on behalf of the plaintiffs respondents, the persons 
who were held liable were considered to have by their conduct 
constituted themselves partners. In the ease of Sa'malbhai 
Nathvibhai v. Sameshvar (1) Melvill, J., in delivering the 
judgment expressly guarded himself in regard to this question. 

Whether, ” he observed, “ a Hindu who becomes entitled by in- 
heritance to a share in a trading busine® is ipso facto and 
without his own consent involved in all the liabilities of a 
partner it is unnecessary for us to determine.” In the other 
case, entitled In the matter of Haroon Mahomed (2) it was 
held that the insolvent Haroon Mahomed had taken an active part 
after he attained age in the management of the business of the 
partnership. In the course of his judgment Sarjent, O.J., ob- 
serves: — “ The petitioning creditors alleged that his (i.e., Haroon’a) 
father took a principal part in managing the firm up to the time 
of his death and since that time Haroon has taken his place. It 
appears that since then, at all events, Haroon has kept up an 
intimate connection with the firm. He has raised money for 
it^ He has paid money into the Bank for it and drawn 
money out for it. He has lived with the other ,jnembers of 
his family, who are admittedly members of the firm. He 
does not disclose how he is supported if he draws no profits 
out of the firm, as a partner, for his maintenance.” In that 
case a very different state of facts from those in the present 
case is disclosed. 

(1) (1880) L L. B., 6 Bom., 88. (2) (1890) L L. R., U Bom,, 189. 
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We are not aware of any case, and none has been eited to us, 1906 
in which it was held that persons carrying on a joint family busi- * ijigHAMBHiii 
ness have authority to pledge the credit of each member of the Nath 
family in his individual and separate capacity. Authority to Eatbh Eaji. 
pledge the joint family property and property acquired with 
funds derived from the joint business undoubtedly exists. In 
Ram Lai Thakursidas v. Lakkmichand Muni/ram (1) it was 
held that a minor member of a family, interested in an ancestral 
trade carried on on behalf of the family, is bound by the acts of 
the manager necessary with reference to the carrying on of the 
trade, but Sausse, C. J., in delivering judgment treated the rule 
as exceptional and not to be pushed beyond its strict limits. He 
observe®, at p. LSXII : — The general benefit of the undivided 
family is considered by Hindu law to be paramount to any in- 
dividual interest, and the recognition of a trade as inheritable 
property renders it necessary for the general benefit of the family 
that the protection which the Hindu law generally extends to the 
interests of a minor should be so far trenched upon as to bind him 
by acts of the family manager necessary for the carrying on and 
consequent preservation of that family property ; but that infringe- 
ment is not to be carried beyond the actual necessity of the ease.^^ 

See also Jokurra Bibee v. Sreegopal Misser (2) and Bemola 
Dossee v. Mohun Bossee (3). Further than this the authorities do 
not go. 

In the case of LutcJimanen Ghetty v. Sim ProJcasa Moddiar 
(4) Sale, J., in the course of his judgment repudiated the notion 
that a Hindu minor who by birth or inheritance becomes entitled 
to an interest in a joint family business becomes at the same time 
a member of the trading partnership which carries on the business. 

He says, at p. 354 : — A trade like other personal property is 
descendible amongst Hindus, but it does not follow that a Hindu 
infant, who by birth or inheritance becomes entitled to an interest 
in a joint family business becomes at the same time a member of 
the trading partnership which carries on the business. He can 
'Only become a member of the partnership by a consentient act on 
the part of himself and his partners, and it was on this ground 
held by the late Supreme Court that an infant of tender years, 

(1) (1861) 1 Bom,, H. C. Rep , App. li. (3) (1880) I. L. R., 5 Calc., 792. 

(2) (1876) I. L. E., 1 Calc., 470, (4) (1899) I. L. E., 26 Calc,, W, 
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1908 'whose n&me ■was used ia a partaersLip business, need nob be 
joined as a co-plaintiif in a suit by the father to recover a trade 
Nath debt — Petum Doss V. Barndhom Doss, (1).” 

Patbh Lab. In the case to which Mr. J ustice Sale referred it was held 
that a child of tender years cannot be constituted nor can he hold 
himself out as a partner in a trading firm. Sir L. Peel, C. J., in 
his judgment in that case remarked that “ a trading partnership 
is a consentient contract;” and later on: — “A trade may be 
directed to he carried on for ti e benefit of infants, but without 
their consent they cannot be made partners. It seems to follow 
from this that if infants are not partners, if they are to become 
partners on attaining age they must take some active step in that 
behalf. Persons having dealings with and giving credit to a 
joint family trading firm where there are minor members of the 
joint family presumably roly on the credit of the joint family 
property. It is that property alone, so far as minors are con- 
cerned, which the acting partners can pledge and to which the 
creditor can have recourse. "When a minor attains full age, 
there is no good reason why the security of a party having deal- 
ings with the firm should be enhanced by giving him in addition 
to the security of the joint family property the security of any 
separate property to which a minor member may on attaining 
majority become entitled, unless it be that by some consentient 
act on the part of the latter he has accepted the position of a 
partner and ratified the transactions out of which the obligation 
to the creditor arose. Subramania Ayyar, J., aptly puts the 
matter thus in refusing to give a personal decree against certain 
members of a joint family to the creditors of a family partnership 
for a debt incurred by the managing members of the joint family, 
that is, a decree which should bind not merely the family estate 
but he enforceable also against the self-acquired or separate pro- 
party of a son and nephews of one of the eoi\jiracting parties. 

“ No doubt,” he observes, “ where it is shown that the contract 
relied on, though purporting to have been entered into by the 
manager only, is in reality one to which the other co-par- 
ceners are actual contracting parties, either because they had 
agreed before the contract was entered into to be personally 
(J) (1848) Taylor, 979. 
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bound thereby or because they, being in existence aj the date 
of the contract and competent to enter into it, have subsequently 
duly ratijSed and adopted it, in that ease unquestionably every 
such co-pareener is absolutely responsible. Equally he would 
be responsible, though he did not assent to the particular contract, 
if there had been such aequie=;cenee on his part in the course of 
dealings, in w^hich the particular contract was entered, as to war- 
rant his being treated in the matter as a contracting party. When, 
however, such is not the ease, but the contract is of a character 
such as under the law to entitle the manager to enter into inde- 
pendently of the consent of the other members of the family, so as 
to bind them thereby, then it is clear that the scope of the mana- 
ger's power is restricted to and does not extend beyond the fami- 
ly property. As regards the other property in the hands of a co- 
parcener no other co-parcener, whether he be the manager or not, 
has any title whatsoever. The legal individuality of a co-par- 
cener is not merged in the manager so far as the co-pareener^s 
self-acquired or other separate property is concerned/^ — Ghala^ 
mayya v. Varadayya (1). 

This view commends itself to us. A joint ancestral family 
business under the Hindu law managed by the adult members of 
the family differs from an ordinary contractual partnership. In 
the case of the latter, each partner is a contracting party, all the 
partners holding themselves out as trading on the credit of their 
combined and separate funds. Whereas in the case of a joint 
family ancestral business there is no contract of partnership what- 
ever between the members of the joint family. The family fre- 
quently contains amongst its members minors who acquired their 
interest in the business by birth. Indeed it may be safely 
ssumed that in most of the existing Hindu joint family trading 
firms the parties now interested in them acquired their interest by 
birth and not by contract. Admittedly minor members are liable 
to the extent of their respective interests in the joint family pro- 
perty for the acts of the managers of the joint family busi- 
ness. But we do not think that their liability extends further. 
If any of the members of a joint family happen to have separate 
estates w© know of no good reason why such separate estate 
(1) (1858) I. L. R., m Mad., 167, 
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should be held so liable. "We do not tlduk that the rule laid 
down in the ca^e of Ooode v. Harrison (1) that a minor on at- 
taining majoritj miifct promptly nolily his disaffirmance of a part- 
nership if he is to avoid future liabilities can^ bearing in mind 
the dissimilarity in the ways in vbicha contractual partnership 
and a Hindu joint ancestral family trading business originate^ be 
applicable. 

In conclusion^ then our view is that the defendant appellant, 
never having hold himself out as a partner and never having 
taken any part whatever in the transactions out of which the 
plaintiffs claim has arisen^ even though he had attained majority 
at the time; is not liable to satisfy that claim out of his separate 
property, in other words, that he did not after he had attained 
full age by any consentient act become a partner in the joint 
ancestral family business and thcieby render his separate estate 
liable to satisfy the obligations of the firm, ’Wo therefore allow 
the. appeal, and sot aside so much of the decree under appeal as 
renders the appellant Bishambhar Nath personally liable under it. 
In other respects the decree will stand. We give the appellant, 
his costs of this appeal. 

Appeal decreed. 
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CHANDBA KUNWAB (Detendant) tj. CnAUDIIRI NARPAT SINGH 
AND OTHBBS (PlAIKTIBrs) AND CHAN DBA KUN WAR (toBNUAlfT) 
V. MAKUND SINGU (pBAiHTirr). 

Two appeals consoUdaU'd. 

[On appeal from the Higli Court, Norili -Wes torn ProvmcoH, at Allaliabad.] 
Durden of xrroof^AdmUswn by party to mUj effect of as sh if liny burden of 
proofs Admission not oausiny estoppel— -lycsumpdou as to admission by 
party — IdigM to rebut presumption — Question tried without specijlo issue 
—Bemand— Civil Procedure Code (Act XI V of 1882), sections 65, 562, 500. 
In a suit for property to wluch the plaintiff alleged li© was entitled 
by inheritance from his natmnil father the defence was that* he had been 
adopted into another family and therefore was no lunger his natural father's 
heir, and this contention was supported mainly by the plaintiffs admissions 
made in doede and other documents signed by him, to none of which, however, 
the defendant was a party. 


Pmeyn^i—Lord MA0NA011TE5, Lord Atkiksok, Su Akhkew Scobhk, 
and Sir Abthtjb Wilson, 


(1) (1821) 24 E. E,, 307. 
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Seld by tlie Judicial Committee that altliougli the onus was*oii theclcfen* 
dantto prove the adoption the proof of the admissions shifted the onus on to 
the plaintiff on the principle stated in Slaiterie v. JPooley (1) that what a 
party himself admits to he true may reasonably be presumed to be so/^ and 
until the presumption was rebutted the fact admitted must be taken to be 
established, 

Seld also that where, as in the present case, there was no estoppel, the 
defendant being no party to the deeds, the plaintiff could give evidence to 
rebut such presumption. 

SeaneY. ’Rogers (2); Netoion r. Liddiard (3); In re Simgson (4) and 
Trinidad Asjphalte Compang v, Corgaf (6) followed. 

In this case their Lordships held that the plaintiff, so far from rebutting 
the presumption, had, in order to account for the admission made in the docu- 
mentary evidence, put forward two different and inconsistent explanations, 
one of which wis absurd and the other in its most important parts unproven, 
and had failed to prove his title. 

Where no specific issue had been framed on the question of adoption, but 
the matter had been tried and determined without any objection on the part 
of the plaintiff, who had not been taken by surprise, but was fully informed by 
the defendant’s lists of documents and from the cross-examination of his 
witnesses that the dcfonco would he taken. 

SeUl that under the circumstances it was undesirable that the case 
shouldbe sent back to be re-tried on a special issue framed as to the adoption. 

Two consolidated appeals from two decrees (March 17th 
1903) of the High Court at Allahabad; which reversed two 
decrees (December 12th; 1900) of the Court of the Subordinate 
Judge of SLahjahanpur. 

The main question for decision on these appeals was whether 
Raja Makund Singh, one of the respondents, was next heir to the 
estate of one Raja Sher Singh, who was the original owner of all 
the property in dispute in the suits out of which the appeals arose, 
the parties being related to him as in the following pedigree: — 
Raja Sher Singh =Rani Chauhan Kunwar 


Pran Kunwar Jiwan Kunwar 

I L_: 

I : i I 1 

Kishan Singh. Lodli Singh. Pratah Singh. Raja Himanchal Umrao Kunwar 

Sah= Rani Chan- 
dra Kunwar, 
appellant. 

Raja Makund Singh, Xarpat Singh, 

respondent. 

(1) (1840) 6 M. & W., 664, at p 669. (3) (1848) 12 Q. B , 926. 

(%) (1829) 9 B. & C„ 577, at p 586. (4) (1876) L. R.,2 Ch. 1).,72, at p.89. 

(5) (1896) L.R., A. C.,587. 
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The respondent alleged that on Slier Singh’s death his widow 
• Rani Chanhan Kunwar succeeded to a Hindu widow’s estate of 
inheritance. The ajipelknt asserted that Raja Shot Singh made 
a gift of the property daring his lifetime to his wife; that in 
1854 and 1860 Rani Chauhan Kunwar made a gift of the pro- 
perty to her daughter Jiwan Kunwar who in 1863 transferred it 
to her son Raja Himanchal Sah, on whose death intestate he was 
succeeded by his widow Raiii Chandra Kunwar the appellant. 
Jiwan Kunwar died on 25th September 1887 her son having 
predeceased her. 

Raja Makund Singh on 16th September 1899 sold part of the 
property to the respondents Narpat Singh, Jamna Prasad, 
Gulzari Lai, and Asa Ram, and on 23rd September 1899 those 
respondents and Raja Makimd Singh in.stitutod these suits to eject 
the appellant from the whole of iho property. 

The plaints alleged that Rani Chauhan Kunwar succeeded to 
an estate for life in the property on the death of Raja Shcr Singh; 
that on her death Jiwan Kunwar suecooded, as Pran Kunwar 
had died before Rani Chauhan Kunwar, and that the succession 
opened on the death of Jiwan Kunwar on 25th September 1887 
to the next heir of Raja Sher Singh, who on that date was 
Partab Singh, who was the son of Pran Kunwar, and that on the 
death of Partab Singh, Raja Makund Singh succeeded as his 
son. 

The defence in both suits was tho same. The facts staled 
above as asserted by the appellant wore set out ; and it was denied 
that Partab Singh was the son of Pran Kunwar, and that Raja 
Makund Singh was the son of Partab Singh. It was also stated 
that Partab Singh’s widow was alive, and this was admitted by 
the plaintiffs. 

The only issue raised on the pleadings which is now material 
was the first. “ Is Raja Partab Singh a son of Pran Kunwar; 
and is Raja Makund Singh a son of Raja Partab Singh ? ” 

The two suits were heard together. The Subordinate Judge 
held that Raja Partab Singh was the son of Pran Kunwar (and 
that is now not in dispute), but that Raja Makund Singh was not 
the son of Raja Partab Singh because the evidence in the cases 
showed that he was the adopted son of Raja Kishan Singh. On 
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this finding tlie next heir of Raja Partab Singh woiild he Ins 
widow, and the suits were consequently dismissed. 

The respondents appealed to the High Court, and a Bench of 
that Court (Sir John Stakley, C.J. and Bijrkitt, J.) held 
that the question of adoption was not pioperly in issue, and 
upon the evidence that the adoption w’as not proved. They 
said ; — 

case was set up at tlie Iiearing of tlie arguments, that Raja Mahund 
Singh had been adopted by his uncle Raja Kishan Singh. There was no alle- 
gation or suggestion of any such adoption in the written statement of the 
defendant, and no issue as to any such alleged adoption was framed; it was only 
after the evidence on both sides had closed that the question of adoption was 
mooted and discussed in the arguments of the pleaders for the parties. It is 
stated that the practice of closing the evidence on both sides, before any 
address or arguments of counsel or pleaders are heard, largely pievails in these 
Provinces, and that in this case this practice was observed. Three documents 
were adduced in evidence in which Raja Mahund Singh was described as the 
adopted son of Raja Kishan Singh, and npon the evidence afforded by these 
documents, the main contention on the part of the defendant was based. It 
appears to us that it* the defendant had had any intention of setting up this 
case of adoption it should have been directly raised in her written statement, 
and an issue knit upon it, and that in any case if the question was enter- 
tained by the Court an opportunity should have been afforded to the plaintiffs 
of meeting it. It cannot be said that the plea of the defendant that on the 
death of Raja Partab Singh his property devolved upon his widow accoiding to 
Hindu Law suggested that he had had a son and that the latter had been 
adopted by his brother. This idea seems to have been suggested and deve- 
loped by the defendant's vakil during the argument after the evidence had 
closed. This plea, if it was intended by it to raise the question of adoption, 
was most insidiously framed." 

And, after considering th e evidence on the other part of the 
issue they concluded ; 

This evidence satisfies us beyond any reasonable doubt, and we find, that 
Raja Makund Singh was the natural son of Raja Partab Singh, and that he 
was never in the legal sense of the term adopted by his uncle Raja Kishan 
Singh. We also find that Raja Partab Singh was the son of Rani Pran 
Kunwar. We m^y add that the reflections cast by the learned Subordinate 
Judge upon the character of the plaintiffs' witnesses were in our opinion 
wholly undeserved. As we have pointed out, the evidence of a number of these 
witnesses was obtained by commission, and therefore we have had as good 
opportunity as had the learned Subordinate Judge of forming an estimate of 
its value and probative effect-^ As we have pointed out, there was no evidence 
worthy of the name to controvert it. We unhesitatingly therefore find that 
Baja Makund Singh is the son and heir of Raja Partab Singh. The question 
qf adoption was never properly in issue between the parties, but, assuming 
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that it’^was, we hold that the defendant has wholly failed to satisfy the oniig 
which lay upon her of proving the adoption/' 

The High Court therefore xeyerml the decree of the Subor-. 
dinate Judge^ and remanded the case to him under section 562 
of the Civil Procedure Code for trial of the other issues. 

On this appeal^ 

DeGruyther for the appellant contended that there was 
sufficient evidence to prove tliat Eaja Makund Singh was not the 
son of Raja Partab Singh so as to exclude i»he widow of Raja 
Partab Singli from succeeding. Though he was the natural son of 
Eaja Partab Singh, yet the admissions in the documentary evi- 
dence proved that he had been taken in adoption by Raja Kishan 
Singh, which prevented his siiceeBsion as an heir to Raja Partab 
Singh. Tlic question as to tlie adoption was properly before the 
Court, although no sp'oeial issue had been settled as to it : there 
was no surprise, and no objection had been taken by the respond- 
ents to tlm question being rais(*d and determined. Und er such cir- 
eumstances the mere omission to settle an issue by the first Court 
did not necessitate the case being sent back for trial on an issue 
to be specially settled on the question of adoption. Reference 
was ina<le to Katclielcaleyana Rwigayya Kalakka Tola Oodiar 
V. Kachivijaya JRicngappa Kalakka Tola Oodiar (Ij and 
Mussumat MUna v. Syud Fud liab (2). TIjc respondents were 
fully informed that the question of adoi)tion was in issue from the 
documentary evidence produced by the appellant in the course of 
the hearing befoi'e the Subordinate Judge, and from the questions 
put by the appellant’s pleader to the respondents^ witnesses. 
Civil Procedure Code (Act XIV of 1882), sections 138 and 147 
were referred to. The suit should have been dismissed by the 
High Court and the decree of the Subordinate Judge should 
not have been reversed, as Raja Makund Singh was not in law 
heir to the property in suit. 

0, E. A. Boss for the respondents contended that the High 
Court had rightly held that Raja Makund Singh was the son of 
Raja Partab Singh. The question of the adoption bad not been 
properly tried. As stated in the judgment of the High Court, if 
it was intended to make the question of the adoption an issue in 

(1) (1869) 12 Moore’s I. A , 495; (2) (1870) 13 Moore’s I. A„ 673: 

2 B. L. Br., P, C., 72. 6 B. L. H., 148. 
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the suitS; it should have been raised in the aijpellant’sn^uitien 
statements. The question was not properly raised by the plea 
that on the death of Eaja Partab Singh his property devolved 
upon his widow according to Hindu law; for there was no sug- 
gestion in that plea that he had had a son who had been adopted 
by his brother Eaja Kishan Singh : Civil Procedure Code; sec- 
tion 117 was referred to. The suits should be remanded for 
the determination of the question of adoption on an issue specially 
framed for that purpose. Eeference was made to sections 562 
and 566 of the Civil Procedure Code. 

DeGruyther was called on to reply only on the question 
whether there should be a remand. 

1906; December 14±h, The judgment of their Lordships was 
delivered by Loed ATKiNS02<r : — 

The two suits out of which these consolidated appeals arise 
were brought to recover from the appellant possesftion of ceitain 
zamindari property; consisting of villages and gardens situate in 
the district of Budaun. 

In one of these suits (N“o. 129 of 1899) Raja Makund Singh 
was the sole plaintifi; while in the second (No. 128 of 1899); 
certain persons to whom it was alleged he had purported to sell 
and convey the property sought to be recovered in that sui t were 
the plaintiffs; and Makund Singh was joined as a pro formd 
defendant. The evidence was taken in the second of these suits, 
but as the questions arising in both suits were practically identical, 
they were tried together and the evidence taken in one was, by 
arrangement between the parties, treated as having been taken 
in both and used for the purposes of both. 

The property in dispute formerly belonged to Eaja Sher Singh, 
a Eaja of the State of J aipur, who died many years ago, and in 
the events which have happened came by descent to Eaja Partab 
Singh, his grand^n, who died on the 26th of July 1898, leaving 
his widow him surviving. She is still alive. Eaja Partab 
Singh was the youngest of three brothers. Both his elder brothers 
predeceased him. The eldest, Kishan Singh, the survivor of the 
two, died in 1873. At that date Partab Singh was 48 years old. 
The plaintiff Makund Singh claimed to be the lawfully begotten 
son of Partab Singh, and to have inherited &om his father the 
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property iSoiiglit to be recovered in tlie two actions. This was the ^ 
sole title on which ho relied. His age was disputed^ the defend- 
ants asserting that he was 10 years old in 1873^ and the plaintiffs 
that he was thou 13 years of age. Several defences w’^ere filed in 
both suits^ in which it W’-as alleged (amongst other things) that 
Partab Singh w^as not the father of Makund Singh. Upon these 
pleadings certain issues 'were framed^ wdth the first of which their 
Lordships have alone to deal^ since it is that on which the deci- 
sions appealed from w^ere alone rested. This first issue ran as 
follows : — 

Uaja Partab Singb a son ol Tran Kiinwarj and is Ilaja Matnnd Singb 
a son of Baja Partab Singb 

It was found; and is not now disputed; that Partab Singh was 
the son of Pran Kunwar; the eldest daughter of Paja Slier Singh. 
It is upon the second branch of the issue that the controversy in 
the case arises. The Judges of the Higli Court have found that 
Partab Singh w^as natural father of Makund Singh; and their 
Lordships see no reason to disturb their finding on that point. 
Under the Hindu laW; however; a man who has been adopted 
ceases by virtue of that adoption to be regarded as the son of his 
natural father; and becomes for the purpose of inheritance or 
succession the son of his adoptive father. And accordingly in the 
course of the litigation in the Court of the Subordinate Judge the 
defendant at an early stage; without protest or objection on the 
part of the plaintiffs; made the case that Makund Singh had 
been adopted by Kishan Singh. Deeds under the hands of 
Makund Singh and his father Partab Singh eonkiiuing express 
statements to that effect were given in evidence by the defeu- 
dant. Questions directed more or less pointedly to the matter 
were addressed to the plaintiffs^ witnesses. Evidence was 
given by and on behalf of Makund Singh to explain away 
the admissions contained in those instruments and to account; if 
possible, for the fact that on the death of Ki-han-Singh Makund 
Singh had been put forward as his successor. No suggestion 
was made on behalf of the plaintiffs that they were taken by sur- 
prise. No application w^as made that the pleadings should be 
amended, a new issue framed, or the hearing adjourned. In 
order that the plaintiffs should succeed in these cases it was 
essential that it shoukl be found in their favour (1) rhat Makund 
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Singh was the natural son of Partab Singh^ and (2) that ]ie had not 
been adopted by Kiahan Singh, From the passage in the judg- 
ment of the Subordinate JiHge (at the foot of page 98 in the 
sec5ond Reeord of Proceedings) it is quite clear that he considered 
that both these questions were before him for decision. His 
words were — 

The plaintiffs must then produce unimpeachable evidence to prove their 
allegation that Baja Makund Singh is a son of Baja Partab Singh, and, if bo, 
he had not ceased to he so by having been adopted by Baja Kishan Singh." 

He does not appear, however, to have come to a definite deci- 
sion on either of these points, but merely to have arrived at the 
conclusion that the evidence before him did not amount to satis- 
factory proof that Makund Singh was the natural son of Partab 
Singh. The Judges of the High Court, on the other hand, found, 
as has been already stated, that Makund Singh was the natural 
son of Partab Singh, and although they considered that the 
question of adoption was never properly in issue between the 
parties/^ yet, on the assumption that it was, held— 

** That the defendant had wholly failed to satisfy the onus which lay upon 
her of proving the adoption." 

It is to be regretted that a definite issue was not framed 
upon this point, and the matter thus put beyond all controversy. 
But that course never seems to have been suggested at any stage 
of the proceedings by any of the persons concerned. 

The suits were commenced on 23rd September 1899, On the 
30th November 1899 and 1st December 1899 respectively the 
issues were framed. The eases came on for hearing on the 
30th November 1900. The arguments were concluded on the 
1st December 1900, and judgment was delivered and decrees 
pronounced by the Subordinate Judge on the 12th December. 
Evidence was taken by commission and the witnesses examined 
by interrogatories at Alwar on the 29th January 1900, at Agra 
on the 6tb. November 1900, and the plaintiff Makund Singh at 
Delhi on the 16th October 1900. Other witnesses were ex- 
amined in the Court of the Subordinate Judge at the hearing. 

On the 30Dh November 1899 there was filed in Court on 
behalf of the defendant a list of documents, one of which is 
described as a copy of a deed of gift dated the 25th of June 
}892, duly executed by Partab Singh and Makund Singh, in 
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which th|B latter is stated to be the adopted son of Eaja Kishan 
Singh, rais of Patan, in the Sewai Jaipur State.” And on the 
14th of May 1900 a second list of documents was in like manner 
filed on behalf of the defendant. One of the documents in this 
second list is described as a copy cf a power of attorney, dated 
the lObh of June 1891, duly executed by Partab Singh and 
Makund Singh, in which the latter is similarly described, and 
in the body of the deed specifically stated to be the Euler of 
Patan. The object for which the first document was to bo 
given in evidence was stated to be — 

“ To prove that Makund Singh is not the son of Partab Singh, and that 
he did not mention himself in this document to be the son of Partah Singh." 

And the object for v'hich the second deed was proposed to be 
given in evidence was in like manner stated to be— 

“To show tliaOlaja Makund Bingh is the adopted son of Baja Kishan 
Singh, and that in this mukhtarnama (power of attorney) Raja Makund 
Singh has described himself as the adopted son of Kisliun Singh." 

There can be no ground therefore for the suggestion that the 
plaintiffs were not fully informed that this question of adoption 
would be raised, and that one, if not both, of these documents, 
would be relied upon to prove the admissions of Makund Singh 
upon this question of adoption contained in them. This indeed 
was the only purpose for wbicli they could have been given in 
evidence in these suits. One witness examined on behalf of the 
plaintiff's, Gur Dhan Singhji, was, on tlie 29th of January 1900, 
pointedly cross-examined as to this deed of gift. 

On the 16th of October 1900, many months afterwards, 
Makund Singh was himself examined by interrogatories. In 
the seventh interrogatory he is asked 

"Wbat relation do you bear to Kaja Kigban Singb, and bow did you 
receive bis property ? " 

Answer : — 

“Baja Kislian Siugli was my taya (fatber^s elder brotbor). On bis death 
he left no descendant, and bis property devolved on my fat^.er. As my father 
was an old man, be of bis own accord installed mo on tbe gaddi of the rigaiat!* 

And on cross-examination he deposed i — 

“liaja Kishan Singh died in ’30 Sambat Tbe title of Baja held by him 
was received by me. This title has not been given by any one. It is an here- 
ditary one. After (the death of) Baja Kishan Singb, I was installed on tbe 
gaddi with tbe consent of my father. Before this Janina Lai, pleader, ex- 
.atoined me bjy means of commission . I stated in that Ji.epositioi^ that af tff 
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the death of Kishan Singh I received his estate by right of inheritance, i e., it 
came to my family. By this statement I meant that my father received it, 
and that I received it with his consent. I do not remember now whether 
I stated in that deposition that Baja Partab Singh installed me.” 

To the f leader for the plaintiff was not asked plainly whether that 
property was received by Par tab Singh or by me.” 

On the 6tli December 1900, after the arguments in the case 
had concluded and before judgment was delivered, the pleaders 
of the plaintiffs made an application to the Court of the Subor- 
dinate Judge that the reason given in the argument why Makund 
Singh described himself in the deed of gift and power of attorney 
as the adopted son of Kishan Singh should be reduced into 
writing and recorded, that reason being that — 

** The Patan Raj was in the name of Raja Kishan Singh, that Raja Makund 
Singh was mentioned as his] adopted son^ so that he might be installed on 
the raj gaddi, and that at the time of installation, a nazrana (present) is 
paid to the Jaipur Raj as a token of mourning. After the death of Kishan 
Singh, Makund Singh was installed on the gaddi to make a saving in the pay- 
ment of the nazrana ; for once it would have to he paid at the time of install- 
ation of Raja Partab Singh after the death of Baja Kishan Singh, and again 
at the time of installation of Makund Singh after the death of Baja Partab 
Singh, As Makund |Singh was proclaimed an adopted son at the time of 
installation, he was written'as such in the documents.” 

This was accordingly done, but no proof whatever was given 
that the custom of giving nazrana on the occasion of installations 
to a raj gaddi prevailed in the State of Jaipur, or that a naz^ 
rana had, in fact, been paid on the occasion of Makund Singh^s 
installation. Moreover, this explanation put forward at the last 
moment was not alluded to, directly or indirectly, by any of the 
witnesses examioed in the case, and is quite inconsistent with 
the evidence of Makuud Singh himself above set forth. It is, 
in addition, the second explanation, not the first, and is in direct 
conflict with that which preceded it. The first explanation is 
deposed to by more than one of the witnesses examined on 
behalf of the ;^aintiffs, but is set forth more fully in the evidence 
of Pandit Earn Kunwar, who was examined at Agra on the 5th 
November 1900, than in that of any others. In answer to the 
seventh interrogatory addressed to him, be deposed--’ 

Maharaja Partab Singh had r ighs of inheriunce after me Jtath of 
Raja Kishan Singh. But he subsequently thought that as he was ..dvanced 
in years he m'ght perhaps also die. This led him to give the whole ot the 
property to Makund Singh. Makund Singh was the managing member of 
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tlie families of Raja Kislian Singh and Partah Singh. There was no other 
managing member. It was for this reason that the property was given 
to him.” 

As at the date of Kislian Singh’s death Partab Singh was 
only 48 years of age and Makuncl Singh at most 13 and possibly 
only 10 years of age, this explanation was not only incredible 
but absurd. It was therefore not unnaturally deemed advisable 
to suggest another. And accordingly tl e economical reason— the 
desire to escape a d ouble tax, the giving of nazrana twice over 
— was at the last moment put forward in argument and subse- 
quently solemnly r ecorded. 

On the materials before their Lorships the broad and undis- 
puted facts of these cases appear to be — 

(1.) That the plaintiff Makund Singh more than once under 
his hand and seal stated that he was the adopted sonof Kishan 
Singh, which statement was in effect an admission that he had no 
title to the lands he sought to recover in those actions, 

(2,) That at the death of Kisl an Singh Makund Singh was 
treated as the former’s adopted son, and in that character, and by 
that right, installed in the raj gaddi. 

(3,) That according to the evidence of three at least of the 
plaintiffs’ witne=ses, on the death of Kishan Singh, Makund 
Singh entered into the possession and enjoyment of the former’s 
property. 

(4.) That two diffeicntand inconsistent explanations have been 
put forward by the plaintiffs to accountfor the admission contained 
iu the deeds, as well as for the action taken by the parties con- 
cerned after the death of Kishan Singh, one of which explana- 
tions is absurd and the other, in its most imp)ortant parts, unproven. 

The learned Chief Justice in hia judgment points out that the 
burden of proving that the adoption relied npon took place, rests 
on the defendant. That is undoubtedly so, but it is difficult to 
conceive how she could,, as against Makund Singh — primd facie 
at all events — discharge that burden more effectually than by 
proving his solemn statement under band and seal that it did 
take place. The proof of this admission shifts the burden, 
because, as against the party making it, as Baron Parke says in 
Slatterie v. Pooley (1) ; — “ What a party himself admits to be 
(1) (1840) C M. & W., 664, at p. 66£>. 
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true may reasonably be presumed to be so.^^ No doubt/in a case 
such as this^ where the defendant is not a party to* the deeds and 
there is therefore no estoppel^ the party making the admission 
may give evidence to rebut this presumption^ but unless and 
until that is satisfactorily done^ the fact admitted must be taken 
to be established. The law upon the point is clear. In Eeane 
v. Rogers (1), Bayley, J., in delivering the judgment of the Court 
lays it down that — 

There is no doubt but that the express admissions of a paity to the 
suit, or admissions implied from his conduct, are evidence, and strong- 
evidence against him ; but we think he is at liberty to prove that such admis- 
sions were mistaken or were untrue, and is not estopped or concluded by 
them unless another person has been induced by them to alter his condition. 
In such a case the party is estopped from disputing their truth as against 
that person (and those claiming under him) and that transaction, but as to 
third parties he is not bound. 

» In Newton v. Liddiard (2), Lord Denman approved and 
adopted this statement of the law, eindJSm pgbrte Morgan^ In re 
Simpson and Trinidad Asphalte Company v. Goryat (4), 
in effect illustrate the same principle. There is here no sug- 
gestion of mistake. And the question for the decision of their 
Lordships in effect resolves itself into this : — ^HasMakund Singh 
proved satisfactorily tfat the admissions contained in the deeds 
to which he was a party are untrue in fact ? In the opinion of 
their Lordships that question must be answered in the negative. 

Their Lordships must therefore hold that on the mateiials 
before them the title of the plaintiffs to recover has been disproved. 

Mr. RosSy on behalf of the plaintiffs^ earnestly pressed that a 
specific issue on this question of adoption might now be framed, 
and submitted for trial to the Subordinate Judge. Their Lord- 
ships consider that, as matters now stand, this would be a most 
undesirable course, and they are unable to adopt it. 

Their Lordships will therefore humbly advise His Majesty 
that the appeals should be allowed, the deciees of the High 
Court set aside witli costs, and the decrees of the Subordinate 
Judge dismissing the actions restored. 

The respondents must pay the costs of the appeals. 

Appeals allowedi 

(1) (1829) 9 B & C , 677, at p. 586. (3) (1876) L. U., 2 Ch. B., 72, at p. 89. 

(2) (1848) 12 Q. B., 926. (4) L. B., (1896) A. C„ 587. 
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Solieifoi’E for the appellant in both appeals : — Itanken, Ford, 
Ford & Chester. 

Solicitors for the respondents in Loth appeals : — Barrow, 
Rogers & Nevill. 

J. V. W. 


GAJEAJMATl TEOEAIN mr> othbks (PiAiNTirrs) e.AKBAE HTTSAIN 

ANB OTHEES (DEPEKBAKOIS). 

[On appeal from tlic High Court of Judicatmo at Allahabad.] 

Sale in execution of decree'^ Material irregularity in conduct of 

^roof of suletantial injury^ Tosi^onement of sale-^-Order etaying sale 
withdrawn and sale held without issue of fresh proclamation-^ Civil Pro- 
cedure Code (Act XIV of 1882 ), sections 290, 291, 24^1 and 311, 312. 

A proclamation of sale in execution of a decree fixed the sale for 20th 
Pobrnary 1897. By an order of the Subordinate Judge of Gorakhpur, made 
ex parte on 11th February, the sale was stayed, and on I6th the Collector 
acting on that order, struck the proceedings of£ the pending file. On 22nd 
February, in consequence of notice received from the Subordinate Judge that 
the order staying the salo had been set aside, the sale was brought on in con- 
tinuation of the sales listed for the 20th, which had not been finished, and on 
the 23rd the propei*ty of the judgment-debtors was sold to the docroo-holdor 
who had obtained leave to bid. On application for confirmation of the sale 
the judgment-debtors applied under section 311 of the Civil Procedure Code 
to have the sale set aside; but the Subordinate judge confirmed the sale, 
finding that, although there were irregukrities in the conduct of the salo, the 
judgment-debtors had not sustained any damage, and that decision was uphold 
by the High Court, In a suit to have the salo annulled on the grounds 
stated in the application under section 311, one of which was that the sale 
was illegal without the issue of a fresh proclamation of sale: Meld by the 
Judicial Committee that the suit was not maintainable. Assuming that a 
fresh proclamation should have been issued, the omission was an irregularity 
which had involved no loss to the judgment-debtors, whoso only course was 
to object, as they did, to tho confirmation of the sale, which they could not 
afterwards impeach by regular suit. 

Appeal from a decree (January Gist, 1902) of the High 
Court at Allahabad, which reversed a decree (January 12th, 
1899) of the Subordinate Judge of Gorakhpur and"^ dismissed the 
appellants’ suit with costs. 

The main questions for determination on this appeal related 
to the validity of a sale in execution bf decree held on 23rd 
February 1897, and to the right to maintain a suit to sot aside 


Lord H AONAGi bit K jsr, Lord Ate iNSOJS', Sir Anbeew Scobbe and 
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the sale after pi*oeeedings by application under section Sll of the 
Code of Civil Procedure (Act XIV of 1882) had been unsuccess- 
fully taken. 

The deci’ee in execution of which tl e sale in execution of 23rd 
February 1897 w^as held was made by the High Court at Allah- 
abad on 13th May 1885 and modified on appeal a decree made 
on 7th July 1884 by the Subordinate Judge of Gorakhpur. The 
decree-holder was one Muhammad Kazim for himself and as heir 
of one Muhammad Hadb deceased^ and at the time ^Yhen the suit 
out of which the present appeal arose, ^vas brought, the interest 
of the decree-holder had become vested in the respondents Akbar 
Husain, Imtiaz Husain and Inayat Husain and also in Miiitazai 
Bibi the widow of Muhammad Kazim, Sakina Bibi his sister, 
Jamna Bibi the widow of Muhammad Hadi, and Akbari Bibi his 
daughter. 

The judgment-debtors were Qajrajmati Teorain and Achraj 
Nath Tewari, as heir of Anarkali and Dilbasi. Achraj Nath 
Tewari is now’ represented by the appellants other than Gajraj- 
mati Teorain. 

The decree w^as a mortgage decree and directed the sale of the 
immovable property hypothecated. 

For some years the appellants suco^sfully resisted execution 
of the decree by sale of the property. On the 18th September 
1896, certain objections made by them were dismissed, amongst 
them being one that execution could not proceed until a certificate 
of succession to the estate of Muhammad Kazim had been obtained. 
Eventually an order was made for the sale of the property and a 
sale proclamation was issued on 21st December 1896 directing a 
sale by the Collector of Basti on 20th February 1897. 

On 17th February 1897 the respondents Inayat Husain and 
Imdad Husain obtained permission to bid at the sale. Pre- 
viously, how^e'^er, an application had been made on 10th February 
1897 on behalf of one Tripati Bishambhar Nath who w’as no party 
to the decree or execution proceedings for the postponement of the 
sale on the ground that he had instituted a suit to establish his 
right to the property proclaimed for sale, and on 11th Febiuary 
1897 the Subordinate Judge oidered the sale to be stayed; but 
Inayat Husain on 19th February 1897^ on hearing of that order^ 
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appKed to the Subordinate Judge to sot it aside, and an order was 
made to that effect, but directing that the sale “ will be only of 
the interest of the judgment-debtor in the property to be sold.” 
The sale was therefore proceeded with, but there being other 
sales to be got through, the property was actually sold on 23rd 
Tebruary to Tmdad Husain and Inayat Husain for Es. 22,000. 

The judgment-debtors then made an application to the Court 
of the Subordinate Judge of Gorakhpur, under section 311 of the 
Code of Civil Procedure to set aside the sale. 

The main objections then made by the decree-holders were that 
the application was not governed by section 311 ; that the circum- 
stances under which the order postponing the sale was given and 
withdrawn con,4itiited an irregularity; that the postponement of 
the sale prevented intending purchasers from appearing; that the 
notification of sale contained no s])Ccifioatiou of the particulars 
required by section 287 of the Civil Procedure Code; that a 
fresh notification ought to have boon issued for the sale of 23id 
February 1897, and that the judgment-debtors had sustained 
substantial injury by the irregularities in the sale proceedings. 

On 22nd May 1897 the fiubordinato Judge dismissed the 
application, holding that it properly foil under section 311 of the 
Code; that the proceedings taken wojo regular; and that the sale 
could not be set aside, as the property had been sold f >r full value 
and no substantial injury had resulted to the judgment-debtors. 
And ho made an order confirming the sale. 

Against the order dismissing the application the judgment- 
debtors appealed to tho High Court, and that Court in February 
1898 dismissed tho appeal, on the ground tliat, although some of 
the proceedings wore irregular, yet as no injury had been sustained 
by the judgment-debtors tho sale could not ho set aside. 

The judgment-debtors on 6th May 1898 brought the present 
suit to set aside the sale, asserting that it was incapable jof 
enforcement.” The defence was that tl;o suit was not maintain- 
able. 

Of the ten issues settled, only two wore now material — (4) 
whether the application for ezecution, and the sale held in per- 
Buanoe of it were according to law ? and (6) whetlier tho order for 
pale was made according to law ? 
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The Subordioate Judge held that the irregularities (^pmplained 
of were not irregularities in publishing or conducting the sale, 
and therefore the proper remedy was by suit and not by applica- 
tion under section 311 of the Code; and that the sale was bad 
in law because no fresh proclamation of sale was issued after the 
order of postponement of 11th February 1897 ; and he mad© a 
decree in favour of the plaintiff that the decree should be set 
aside. 

On appeal the High Court (Sib John Stanley, CJ., and 
Btjkkitt, J.) held that the questions raised in the suit were qu^- 
tions which had been properly raised under section 811 of the 
Code on the application made under that section ; and the dismis- 
sal of that application was, under section 312 a bar to the present 
suit. The material part of their judgment was as follows : — 

** The reply to the suit made by the defendants is that the snit as framed 
is not maintainable. It appears that when the sale took place in February 
1897, an application was made to the court executing the decree under section 
311 of the Code complaining of various matters, and amongst other matters 
alleging first of all that the sale proclamation had not been properly made and 
also that the sale took place on the 23rd February 1897 without the issue of a 
new proclamation. The reason for the sale taking place in the way mentioned 
is that the judgment-debtor by an ea? parte application made in another suit 
obtained from the Court hearing that suit an injunction restraining this sale. 

** That order was passed on the 11th February 1897. On the 19th of the 
same month the decree-holder applied to the Court* alleging that the judg- 
ment-debtor had obtained that order by fraudulent misrepresentations and the 
order was thereupon discharged. 

There was nothing then to prevent the sale taking place as already 
ordered, but from press of work in the Collector's office the sale did not take 
place till the 23rd of February. On the application mentioned above under 
section 311, the Subordinate Judge overruled all the objections made to the 
sale and confirmed it. On appeal to this Court it was held that the decision of 
the Subordinate Judge was right. This Court held that though there may have 
been some irregularities, yet as it clearly appeared that the judgment-debtor 
had at the auction- sale obtained a higher price than the property probably was 
worth he had suffered no substantial loss and that the application was there- 
fore properly rejected. The judgment-debtor having thus failed by applica- 
tions has now instituted this suit in which he reiterates one or two of the 
objections taken in his application under section 311 and adds to them some 
further grounds for having th^ale set aside. He sets forth six grounds for 
this suit. The first of the^ was that the sale had been postponed on the 11th 
February and that afterwards it took place without issue of a fresh procla- 
mation. That question was fully disposed of in the appellate order of this 
Court in the appeal, mentioned above and is a matter concerning the publishliif 
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or conducfcj^g tli6 sale within the meaning of section 311. 

^ . The Court executing a decree has uo right or authority 
to inq^uire whether that decree w^as pxoiierly parsed or not. All that it has 
got to do is to execute it, and moreover wo may add that this question was 
disposed of on another occasion by a predecessor of this learned Subordinate 
Judge. For the above reasons we are of opinion that every one of the grounds 
raised to substantiate the suit arc questions wliicii hliouldliave been raised on 
an application under section 311, and under the proviso to section 312 
no regular suit will lie under such circumstances. The proper procedure is by 
application— a remedy which the judgment-debtors had already exhausted.” 

The High Court therefore allowed the appeal^ reversing the 
decree of the SubordiDato Judge, and dismissed the suit. 

On this appeal, 

S. Oowell for the appellants contended that the sale was 
void on the ground that a fresh proclamation should have been 
published before the sale could legally take place on 23rd Feb- 
ruary 1897. Tlie sale was fixed for 20fch February, but w'as stayed 
by the order of 11th February and that order operated as an 
adjournment sine die of the .sale as fixed by tlie original procla- 
mation. When the order staying the sale, therefore, was with- 
drawn, there was no day fixed for the sale to take place, and a 
fresh proclamation wm necessary under section 291 of the Code 
of Civil Procedure before any sale could bo legally held ; and 
it could not under section 290 be held bifore 30 days after the 
proclamation. The omission to issue a fresh proclamation, and 
holding the sale without one, were not merely irregularities but 
illegalities which entitled the judgment-debtor to have the sale 
set aside without showing that substantial injury had resulted. 
Reference was made to Bakhahi Nand Kiahore v. Malak Ohavtd 
(1) j Qanga Pvaaad v. Jag Lai Bai (2) and Civil l-*roc6dure 
Code (Act XIV of 1882), sections 286, 287, 290, 291. 

DeGruyther for the respondent Inayat Husain contended 
that the suit was barred by sections 244 and 312 of the Civil Pro- 
cedure Code. The matter of the suit was one whi«h should have 
been decided in execution of decree j and a suit could not by the 
express terms of section 312 be brought after an application under 
section 311 had been refused on the same grounds. Although 
non-compliance with the provisions of section 290 is a material 
irregularity within section 311, its effect is not to nullify the 
(1) (1886) 1. 1. E., 7 All., 880. (2) (1889) I. L. E., 11 All., 888, 
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sale unless substantial injury is proved j Tasadduk Rm%l Khan 
V. Ahmad JECmain (1). Here no substantial injury bas resulted. 

Cowell replied. The case was not within section 244 of t-he 
Code, 

1006, Decemler 14tA.-— The judgment of their Lordships was 
delivered by Lobd Mackaghtbn : — 

This is an appeal from a decree of the High Couii at Allah» 
abad; reversing the decree uf the Subordinate Judge^ and dismiss- 
ing, with costs, a regular suit brought for the purpose of annull- 
ing a sale in execution proceedings. 

The sale was held under a decree of the Subordinate Judge of 
Gorakhpur by the Collector of Basti, The sale proclamation was 
duly issued. The sale was fixed for the 20th of February 1897. 
It was held on the 23rd, but before the Collector had finished 
the sales listed for the 20th. 

It appears that an order was made ex paHe on the 11th of 
February 1897 by the Subordinate Judge of Gorakhpur staying 
the sale. On the 16th of Feb]*uary the Collector of Basti, in obedi- 
ence to this order, struck the proceedings off the pending file. 
However, on the 22nd, in consequence of notice received from 
the Court of the Subordinate Judge, from which it appeared that 
the order staying the sale had been set aside, the case was then 
brought forward, as the Collector notes, in continuation of the 
sale proceedings in other cases.^^ The sale was commenced, but 
adjourned till the following day. On the 23rd the decree-holders, 
who had leave to bid, purchased at the auction the interest of 
the judgment- debtors, and the sale was concluded in their favour 
subject to confirmation by the Civil Court. 

On the application for confirmation the judgment-debtors 
applied to have the sale annulled. The Subordinate Judge con- 
firmed the sale, finding that, although there were irregularities 
in the conduct of the sale, the judgment- debtors had not sustained 
any damage. On appeal the High Court at Allahabad confirmed 
the decision of the Subordinate Judge. 

Then the judgment-debtors brought this suit. 

The order committing the sale to the Collector of Basti is not 
in evidence, nor does it appear clearly in what capacity the Collector 

(1) (1893) L. R., 201. A.,' 176. 


1906 


Uajeajmati 

Tm'KAm 

V. 

Aebab 

Hubaih. 



1906 


Gajbajkatx 

Teobaih 

V. 

Abbab 

Htrsim 


202 THE INIJIAN LAW EEPORTS, [VOL. XXIX, 

sold, or 6ii what grounds the order staying the sale was made, 
or on what grounds it was revoked, or whether any notice was 
ever given to the public that the sale had been stayed, and that 
the case was for a time struck off the pending file. It appears, 
however, to have been assumed in the present litigation, and 
their Lordships assume for the purpose of their judgment, that 
the case came within section 291 of the Code of Civil Procedure, 
and that when the stay of prooei dings was removed, a fresh pro- 
clamation ought to have been issued in compliance with the terms 
of that section. 

The Subordinate Judge held that, inasmuch as no fresh 
proclamation was issued, the sale was void, and therefore he 
pronounced a decree in favour of the judgment-del )torH. 

The Court of appeal, assuming that a fresh proclamation 
ought to have been issued, held that the omission was an irregu- 
larity which had involved no loss to the debtor ; that the only 
course open to the judgment-debtors was to object, as they did, 
to' the confirmation of the sale, and that it was not competent for 
them to impeach the sale hy regular suit. 

Their Lordships are of opinion that the decision of the High 
Court is perfectly right. The provisions of the Code of Civil 
Procedure are, in their opinion, clear on the point. 

Their Lordships will, therefore, humbly advise his Majesty 
that the appeal ought to be dismissed. The appellants will pay 
the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellants : — Barrow^ Rogers, and Nevill. 

Solicitors for the respondent, Syed Inayat Husain : — Ranken, 
Ford, Ford and Ohester. 


J. V. W. 
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Before Mr, Justice Sir Beorge Know and Mr, Justice BicTiards. 
KISHAK KUNWAB (Db^eitdakt) v, FATEH CHAND AKD othees 
(PeAintiees).* 

JjandJholder and tenani-^BigTits of sia>mindars in respect of house^sites and 
gromAmds -^Wajib^uharn^Constr action of document. 

The plaintiffs purchased six plots of land consisting partly of groves and 
partly of land formerly the sites of houses, but since brought under culti- 
vation, and, failing to get their names recorded as absolute owners of the 
plots, brought a suit virtually for a declaration of their proprietary title. 

It was shown in evidence that the inhabitants of the village in which the 
plots in suit were situated were ’in the habit of selling and transferring 
their houses. The wajib-ul-arz set forth that the occupiers of houses had 
this power, but all through the entries the zamindar was recognized, and it 
was stated that if a new house was to be built the permission of the zamin- 
dar must be obtained. The entry in the wajib-ul-arz as to groves was to the 
effect that isolated trees and clumps of bamboos planted by tenants might be 
cut by them; as to rent-free groves, if the trees should die out and the land 
be brought into cultivation, rent must be paid, and that if a new grove was to 
be planted the leave of the zamindar must be obtained. 

Seld that the inference of law derivable from the facta stated above was 
that the plaintiffs were not the absolute owners of the plots purchased by them. 
The facts of this case are as follows : — 

The plaintiffs purchased six plots of land in a village called 
Rampur. The plots consisted partly of groves and partly of 
plots of land which had once been the sites of houses, but had, 
since the demolition of the houses, been brought under culti- 
vation. The plots so purchased were situated in a mahal the 
sole zamindar of which was one Kishan Kunwar. After their 
purchase the plaintiffs applied in the Revenue Court to be 
recorded as absolute owners and proprietors of these plots. Their 
application was refused. They then instituted the present suit, 
which was in eff^ect a suit for a declaration of their title as 
against the defendant zamindar. The Court of first instance 
(Munsif of Etah) dismissed the suit ; but on appeal by the plain- 
tiffs" the lower appellate Court (Subordinate Judge of Aligarh) 
reversed the Munsif s decision and decreed the plaintiffs^ claim. 
The defendant thereupon appealed to the High Courl. 

« Second Appeal No. 1235 of 1904, from a decree of Maulvi Muhammad 
Ahmad All Khan, Subordinate Judge of Aligarh, dated the 26th of July 1904, 
reversing a decree of Munshi Chhajju Mai, Munsif of Etah, dated the 22nd of 
Septem^r 1903. 
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The "Hon^ble Pandifc Sundar Lai, The Hon’ble Pandit 
Madan Mohan Mohrjlyc sad Mnnshi Oohvd Prasad, for the ap- 
pellant. 

Mr. B. B. O'Oonor, Manlvi Ghnlam Mujtaba and Dr. Satish 
Chandra Banerji, for the respondents. 

Ksox and Tl*CTE\-ii'S, JJ. — The facts of the suit out of which 
this appeal arises aro undisputed. Tiie plaintiffs purchased six 
plots of land consisting partly uf groves and partly of plots of 
land v/hich were formerly the sites of houses in Rampur but 
which have since been brought into cultivation after demolition 
of the houses standing thereon. The defendant is entered in the 
revenue papers as the zamindar of the entire mahal in which the 
plots so purchased are situate. After the purchase, the plaintiffs 
applied to tho Deputy Collector to be entered as the absolute 
owners and j)roprietors of the plots .«o purchased. They were op- 
posed by the defendant as zamindar and the application was re- 
fused. The plaintiffs then instituted the present suit to cancel 
the order of the Deputy Collector refusing to enter the names of 
the plaintiffs as proprietors. Apart from the question of form, 
the object of the suit is to obtain a declaration that the plaintiffs 
are the absolute owners and proprietors of the purchased plots of 
land and to establish their title thereto against the defendant. 

The Court of first instance dismissed the suit. The lower 
appellate Court allowed the appeal and decreed the plaintiffs’ 
claim. From the judgment of tho low’cr a}>pellate Court it ap- 
pears that it is founded on inferences of law drawn by the learn- 
ed Subordinate Judge from certain documents and the wajib-ul- 
arz, which were given in evidence. Tlie documents show that 
the owners of houses in Rampur had been in the habit of selling 
and transferring their houses. The ^vajib-ul-arz sets forth that 
the occupiers of houses had this power, but all through the entries 
the zamindar is recognised, and it is stated that if- a new house is 
to be built the permission of the zamindar must be obtained. The 
entry in the wajib-ul-arz as to groves is to tlie eifeot that isolat- 
ed trees and clumps of bamboos planted by the tenant can be 
cut by him, and as to rent-free groves, if the trees should die out 
and the land be braught into cultivation, rent must bo paid, and 
that if a new grove was to be planted the leave of the zamindar 
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must be obtained. Tie inference of law that the Subordinate 
Judge has drawn from this evidence (about which there is no dis- 
pute); is that the groves and the land which had been the sites of 
houses were the absolute property of the persons who occupied and 
used them. In our judgment this inference is a wrong and im- 
possible inference and the decision of the learned Subordinate 
Judge based thereon is clearly wrong. It w^as argued that the 
finding was a finding of fact and that this Court in a second ap- 
peal could not interfere. The learned vakil for the appellant 
stated that he had been through the record and was prepared^ if 
necessary, to give a certificate that there was no evidence to sup- 
port the finding of the lower appellate Court. We, however, 
think that on the existing grounds of appeal it is open to us to 
set' aside ^ the decision of the Court below. There is no dispute 
about the facts of the case or any finding of fact arrived at by the 
learned Subordinate Judge, The decision is based entirely upon 
a totally erroneous inference of law drawn from facts and evi- 
dence about which there is no dispute. Wa allow the appeal, set 
aside the judgment of the lower appellate Court, and restore the 
judgment of the Court of first instance with costs in all Courts. 

Appeal decreed. 


Me fate Sir John Stanley, Knight, Chief Jmtioe, and Mr. Jmtice[BiT William 

JSurhiti. 

LALMAX (PiiAiKTirr) v. MOHAR SIXQ-H Asm othees (DErBjrDAWTS).^^ 
Act JKo, IV of 1882 (Transfer of Froj^ertg Act), section ^S'^Mortgage^^ 
Charge/^Smt for sale offrojgertg subject to a charge. 

There is no objection to the sale, in execution of a decree for sale on a 
mortgage/' subject to the charge of property which is liable to a charge for 
maintenance in favour of a particular person. Mata Din Kaaodhan v. Kasim 
Eusain (1) distinguished. 

This was a suit for sale based upon a mortgage executed on 
the 19th August 1898 by one Mohar as managing member of a 
joint Hindu family. The plaintiff admitted in his plaint that the 
property mortgaged was, along with other property, subject to a 
charge for the payment of Rs. 40 per mensem to a widow, Mus- 
ammat Gulabi, and he sought to have the property sold subject to 

•First Appeal Ko. 246 of 1904 from a decree of S, P. O^Donnell, Esq., 
Subordinate Judge, Dehra Dun, of the 31st of May 1904. 

(1) (1891) I. L. Ik, 18 Ai!., m 
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the chaise in favour of Gulabi, or else that provision should be 
made to secure Musammat Gulabi’s rights. The Court of first ins- 
tance (Subordinate Judge of Dehra Dun) treated the plaintiff as 
in the position of a subsequent mortgagee, and held that, -without 
redeeming “ the nrortgage "of Musammat Gulabi, no decree for sale 
of the mortgaged property could be made. The Court therefore 
made a decree in respect only of a small portion of the mortgaged 
property -which -u’as not subject to a charge in favom- of Musam- 
mat Gulabi. The plaintiff thereupon appealed to the High Court. 

The Hon’ble Pandit Svmdar Lai, for the appellant. 

Pandit Moti Lai Wehru ( for whom Pandit Mohan Lai 
N<^rv> ), for the respondents. 

Stanley, C.J., and Buekitt, J. — This appeal arises out of 
a suit brought by the plaintiff appellant for sale of mortgaged pro- 
perty. It is admitted in the plaint that the mortgaged property 
-with other property is liable to a charge for maintenance in 
favour of Musammat Gulabi, namely, to the payment to her of 
Rs. 40 per mensem. The learned Subordinate J udge dismissed 
the greater part of the claim on the ground that the property com- 
prised in the mortgage, which was subject to the charge for mainte- 
nance, could not be sold in view of the decision of this Court in 
the case of Mata Din Kasodhan v. Kaeiia Euaain (1). In hig 
judgment the learned Judge treated the plaintiff. as in the psi- 
tion of a subsequent mortgagee and held that, without redeeming 
what he described as the mortgage of Musammat Gulabi, the 
Court could not direct the sale of the property. It appears to us 
that he was quite in error in treating Mmiammat Gulabi as a 
mortgagee. Sbe has only a charge upon the properly for main- 
tenance and is not a mortgagee, and the decision, therefore, in 
Mata Din Kasodhan v. Kazim Husain has no application. We 
therefore allow the appeal, and in lieu of the decree passed hy 
the learned Subordinate Judge, give a decree to.^ the plaintiff for 
the amount of his claim . We extend the time for payment of 
the mortgage debt up to the 22nd of May next. In default of 
payment we give a decree for sale of the mortgaged property, 
the sale to be made subject to the charge for maintenance of mu- 
sammat Gulabi. We direct that the decree bo dra-um up in the 
(1891) I, L. E., 18 All., 482. 
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form prescribed hy sectiion 88 of the Transfer of Pro]Terfey Act. 
In other respects the decree will stand. The plaintiff appellant 
will have the costs of this appeal as against the mortgagors, the 
same to be added to the mortgage debt. 

Appeal decreed. 

Before Mr. Jmtioe Sir George Knox and Mr, Justice Biehards, 
KASTUBA KUNWAR (Objectob) v, GrAYA PRASAD aistd another 
(Opposite parties).* 

Civil Brocedure Code, sections 244 aiid 318 — Execution of decree — Brocedure--' 
Appeal — Dispute letween two judgment^ debtors as to right to property 
sold in execution. 

In execution of a deciee against K and J cei tain property of tlie judg- 
ment-debtors W 0 S sold, and was purchased by G Pand this sale was confirmed. 
G B then applied under section 318 of the Code of Civil Procedure asking 
that J might be substituted for the applicant and possession given to her. 
To this application K objected, on the ground that she, at some time prior to 
the execution of the decree and sale of the property, had given a certain sum of 
money to J, and that Phad misappropriated this money and had purchased 
with it the property which was sold in execution of the decree. Meld that no 
question was raised falling within the puiview of section 244 of the Code of 
Civil Piocedure and no appeal would he from the order allowing the auction 
purchaser’s application under section 318 

In this case in exeoation of a decree held by one Sheo Prasad 
Smgh against Musammat Kastura Kunwar and Musammat Jaleba 
Kuuwar the decree-holder caused certain property to be sold. 
The property so sold was purchased by one Gaya Prasad. The 
money was duly paid and admittedly reached the right hands. 
The sale was confirmed, and a sale certificate issued in favour of 
Gaya Prasad. Gaya Prasad then made an application under 
section 318 of the Code of Civil Procedure asking that the name 
of Jaleba Kunwar might be substituted in the sale certificate for 
his own and possession delivered to her. To this application 
Kastura Kunwar objected, alleging that at some time prior to 
the execution of the decree and sale of the property she had given 
a certain sum of money to Jaleba Kunwar and that Jaleba 
Kunwar had misappropriated that money and with it had pur- 
chased the property which was sold in execution of the decree. 
The Court (District Judge of Ghazipur) disallowed Kastura 
Kun war’s objections and directed that Jaleba Kunwar should be 

•First Appeal No. 101 of 1906, from a decree of Pandit Sri Lai, Diatrkt 
Judge of Ghazipur, dated the 30th of March 1906, 
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put into pftssession of the property sold, as asked by the certified 
purchaser Gaya Prasad. From this order Kastura Kunwar ap- 
pealed to the High Court. 

Mr. M. L. Agarwala, for the appellaut. 

Mr. AMmI Uajid, for the respondents. 

Eichabds, J. — ^The facts out of which this appeal arises are 
shortly as follows:— One Sheo Prasad Singh obtained what was 
admittedly equivalent to a decree against Musaminat Kastura 
Kunwar and Musammat Jaleba Kunwar. In execution of that 
decree certain property of the judgment-debtors was taken in 
execution and sold, one Gaya Prasad being the auction purchaser. 
The money was duly paid and has admittedly reached the right 
hands. The sale was duly confirmed and a sale certificate 
granted. Gaya Prasad then made an application (which has led 
to this appeal) under section 318 of the Code of Civil Procedure. 
Musammat Kastura Kunwar objected to an order being made for 
the delivery of possession on this application. Wo may mention 
here ihat Gaya Prasad in his application for delivery of posses- 
sion asked that Musammat Jaleba should be substituted for him 
and possession given to her. The grounds of objection sought to 
be put forward by Musammat Kastura were that she, at some 
time prior to the execution of the decree and sale of the property, 
had given a certain sum of money to Musammat Jaleba, and 
that Musammat Jaleba bad misappropriated this money and had 
purchased with it the property which was sold in execution of the 
decree. It is admitted here that the decree wms properly 
obtained, that the property was properly attached and sold, and 
that the sale cannot and ought not to be set aside. Under these 
circumstances it is extremely difficult to see how the question of 
misappropriation of a sum of money by Musammat Jaleba relates 
in any way to the execution, discharge or satisfaction of the 
decree^ If the Court executing entertained and hea/d the objec- 
tion put forward by Musammat Kastura and found her allegations 
proved, it could not possibly adjust matters between the parties 
save by giving a persona] decree to Musammat Kastura against 
Musammat Jaleba. This the Court executing the decree clearly 
could not do. A great number of cases have been cited by Mr. 
Agarwala in the comse of his careful and able argument and 
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he has urged that it is not necessary to have any person represent- 
ing the plaintiff, and that if disputes arise between judgment- 
debtors or their representatives and if the matter relates to the 
execution, discharge or satisfaction of the decree, the matter is one 
under section 244 of the Code of Civil Procedure and ought to 
be decided by the Court executing the decree. The facts of this 
case are not identical with the facts of any of the cases that have 
been cited, and in my judgment there being no application by 
Musammat Kastura to set aside the sale or execution, the point 
raised by her does not relate to the execution,- discharge or satis- 
faction of the decree or to the stay of execution thereof. I 
consider that the dispute between her and Musammat Jaleba can 
only be settled in an independent suit brought for that purpose. 
It must be admitted that unless the appeal can be brought under 
section 244, no appeal lies. I accordingly would dismiss the 
appeal. 

Knox, J. — I agree. I desire only to emphasize what has 
already been said that the facts of this paiticular case are peculiar 
and our decision relates to these facts only. The person who 
bid at the sale was one Dwarka Pathak. He, however, pur- 
chased for Gaya Prasad, and a sale certificate under section S16 
of the Code of Civil Procedure was given in the name of Gaya 
Piasad. This was a matter of pa=?t history before the pre eut 
applications, out of which the present appeal has arisen, were filed. 
It was Gaya Prasad who had therefore to apply, and who did 
apply, to be put in possession of the property which he bad pur- 
chased. It is true that in his application he says that on the 
23rd of June, 1905, he executed a deed of relinquishment in 
favour of Musammat Jaleba Kunwar, but the execution of this 
deed of relinquishment will not automatically make Jaleba 
Kunwar auction purchaser. Gaya Piasad is certified as auction 
purchaser and remains as auction purchaser until such proceedings 
may take place, if they can take place, as would bring Jaleba 
Kunwar on the record. She is on the record at present, but she 
is there by virtue of being judgment-debtor in the original pro- 
ceedings and not by virtue of being an auction purchaser. The 
proceedings relating to the execution of the decree in the present 
case are between Gaya Prasad, auction purchaser, and Musanirp^t 
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Kastura Kunwar, who refuses to give possession. What Musam* 
mat Kastura Kunwar really desires is a declaration by the Court 
that the name of Gaya Prasad, the certified purchaser, has been 
inserted in the certificate fraudulently, and section 317 of the 
Code shows that a suit for such a declaration is recognised by law. 
There is an application by Musammat Jaleba Kunw'ar asking, not 
to be brought on the record, but for delivery of possession in her 
favour. I have said enough to show that the circumstances of 
the present case are peculiar and in no way on all fours -with aay 
of the cases cited, and I agree that this case does not fall within 
the purview of secton 244 (e) of the Code of Civil Procedure. 

By THE Court. — We dismiss the appeal with costs. 

Appeal dismissed. 


Before Mr. Justice Sir George Knox and Mr. Justice Bicluirds. 

BINDO (Opposttr party) v. SHAM LAL (AppiacAXT).** 

Act Non VIII of JBdO fGuardiana and Wards Act j, sect ion 10--Gmrdian 
and minor — Discretion of Court as to apjetmi ment of guardian. 

In this case the High Court set aside the appointinont of the father as 
guardian of his own daughter, aged 10 years, upon the grounds chiefly that 
the father had married again and that under the circiimstanoos the child was 
likely to be happier wnth her maternal grandmother, wUh whom she had hoea 
living since the ago of 6, than with her father. 

This was an application by tho father of a minor girl, aged 
10 years, to be appointed her guardian. Tho girl bad, aci'nrdiug 
to the wishes of her mother, been living since the ago of 5, that 
is to say, since the death of hor mother, with her niatoraul grand- 
mother, a Hindu lady in good circumstancO'!. The application 
was opposed by the grandmother upon tho grounds mainly that 
the father had married again, that he was not well off, and that 
the girl herself was happy with her grandmother and did not 
wish to go to her father. The District Judge, however, consi- 
dered that the father’s rights wore paramount, and-mado an order 
appointing him guardian of the girl. Against this order Musam- 
mat Bindo, the grandmother, appealed to tho High Court. 

It may be noted that the father had made a previous attempt 
by means of a suit in the Munsif’s Court to get possession of the 

• First Appeal No. 12 of 190C, from an ordor of I). It. Lylo, Eaq., District 

Judge of Moradabad, dated the 22nd of Decomher 1905. 
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girl but unsuccessfully; see LL.R., 26 ^11., 694; S a, •Weekly 
Notes, 1904, p. 135. 

Dr. Tej Bahadur Sapru, for the appellant, 

Babu Durga Charan Banerji, for the respondent. 

Knox and Eichabds, JtT. — This is an appeal from an order 
passed by the Dibtrict Judge of Moradabad under the Guardians 
and Wards Act. The Judge has appointed the father as guar- 
dian of the person of a Hindu child and has directed that the minor, 
who is a girl nearly 10 years of age, be removed from the custody 
of her maternal grandmother and be made over to the custody 
of her father. It is an admitted fact that, until this order was 
passed the girl has been, since the death of her mother, for a 
period of five years continuously residing with and has been 
cared for by the maternal grandmother. There is no suggestion 
that the maternal grandmother is in any way unfit to continue to 
be a guardian of the ward. She is a Hindu lady in good cir- 
cumstances, and it is obvious that if she had not cared for the 
child she would not have kept the minor so long under her 
chaige. It is true that there is nothing against the father, but 
again it is an admitted fact tliat he has mariied a second time 
and the girl wdll have to go under the contiol of a step-mother, of 
whom probably she knows nothing. We cannot think that the 
girl, under these circumstances, will be so happy as she is in the 
house of the maternal grandmother. What we have to consider 
is what will really be for the welfare of the minor. Weighing 
all the circumstances we think that it will be more for the wel- 
fare of the minor to live with the maternal grandmother than 
with the step-mother. We accordingly decree the appeal, set 
aside the oi'der of the Court below and direct that within one 
week from the time when our order reaches the Court below and 
is notified to the parties, the girl be restoi ed by the respondent 
to the custody of the appellant. *We make no order as to co-is 

Appeal decreed. 
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Dcfore Mr* Justice Sir George Know and Mr, Justice Sichards, 
PtJRAN CHAND (PxAiKTirr) «. SHEOBAT RAI (Befbndakt) ® 

Suit to set aside decree on the ground of fraud-^Sole question ra%sed already 
disposed of in proceedings under section 108 of the Cede of Civil Procedure, ^ 

la a suit to set aside a deciee aiioa tlie ground of fraad, tlie sole fraud 
alleged was with respect to service of sammons on the defendant. This 
question had already been gone into and decided hy two Courts adversely to 
the defendant upon application nn do by him under section 108 of the Code of 
Civil Piotedure, Meld that the suit was not maintainable. KadliaJdaman 
Shaha v. JPran Nath Koy (1) and KJtagendra Nath Mahaia v Tran Nath Toy 
(2) distinguished. 

The facts out of which this api'cal aicse are the following. 
Sheodat Rai obtained an ex parte decree against Puran Chand. 
Puran Chand applied under Feotion 108 of the Code of Civil 
Procedure to have this decice set aside upon the ground of fraud 
in respect of the service of summons upon him ; but this applica- 
tion was 1 ejected and the order rejecting it was upheld on appeal. 
Puran Chand then brought a regular suit on substantially the 
same ground and on that ground only. The Court of first ins- 
tance (Subordinate Judge of Benares) dismissed the suit upon the 
ground that the only question of fraud alleged had already been 
decided against the plaintiff, and this decision vasujlieldon 
appeal by the District Judge. The plaintiff aijealed to the 
High Court. 

The Hcnlde Pandit Madan Mohan Mahrhjay Maulvi 
Muhammad Ishaq and Munshi Kalindi Prasadj for tlie 
appellant. 

Holm Jog indro Nath Chaudhri and Balu Saiya Chardra 
Muherjif for the respondent. 

Knox and Eicuaebs, JJ. — We h.ave heard all that the 
learned vakil who appears for the appellant could say on behalf 
of his client, and we find ourselves in accord wdth what was 
laid down by the Subordinate Judge. We were referred to the 
case of Radha Raman Shaha v. Pran Nath Roy^(l) and also 
to the case of Khagendra Nath Mahata v. Pran Nath Roy (2), 
but in our opinion the facts of tins case are, as the learned Judge 

=»Secoiid Appeal No. 988 of 1905, from a decree of G. A. Paterson, Esq., 
District Judge of Benares, dated the 10th of Axigust 1905, confirming a decree 
of Eai Mata Prasad, Subordinate Judge of BenavoB, dated the 28rd of June 
1905. 

(1) (1901) I. L. K., 28 Calc., 475. (2) (1902) I. L. R., 29 Calc,. 396, 
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aloo points out, distinct from the facts of those cases. In the 
Calcutta cases there were specific allegations that the decree had 
been obtained by fraud and the execution proceedings which 
followed were similarly tainted with fraud. In the case out of 
'^\hich this appeal has arisen the only real fraud alleged is con- 
nected with the non-service of summons. This Las already been 
fully gone into and decided against the appellant in the applica- 
tion which he filed under section 108 of the Code of Civil Proce- 
dure. We dismiss the appeal with costs. 

Apjpeal dismissed. 


before Sir John Stanley ^ Knight^ Chief Justice^ and Mr,' Justice Sir William 

BurTdtt, 

GHHITAR MAL (Plaintipp) JAGAN NATH PKASAD and ANotheb 
(Dependants).* 

Guardian and minor — Contract — Specific performance — Specific performance 
of contract not facourahle to minor refused. 

The cei’tificated guardian of a minor, finding that it was necessary that 
some of the minor’s property should be sold, applied for permission to fchc 
District Judge, who sanctioned the sale for a price of Es. 725. Subsequently 
the guardian discovered that this was an inadequate price, and having received 
an offer of Rs, 825 for the property, went again to the District Judge for 
sanction to the second contract, obtained sanction and sold the property for 
Rs, 825. Seld that the former contract being to the detriment of the minor 
could not be specifically enforced. 

The facts out of which this appeal arose are as follows : — 
One Musammat Misri, the certificated guardian of her minor 
son Sanwalia, found it necessary to sell certain property belong- 
ing to the minor. She got an offer of E-s. 725 from Chhitar Mai, 
and obtaified the sanction of the District J udge for the sale of the 
propel ty to Chhitar Mai at that price. It was afterwards found 
that this price was inadequate, and on another offer of Es. 825 
being made by one Jagan Nath Prasad, Musammat Misri again 
applied to the District Judge for sanction to sell to Jagan Nath. 
The property was offered to Chhitar Mai at Es. 825, but he 
refused to give so much, and the property with the sanction of the 
District Judge was sold to Jagan Nath. Chhitar Mai then 

♦Second Appeal No. 992 of 1905, from a decree of Bahu Khettar Mohan 
Gho fie, Additional District Judge of Aligarh, dated the 29th of July 1900, 
confirming a decree of Bibu Jagat Narayan, Munsif of Koil, dated the 6th of 
May 1906. 
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brought "a suit for specific performance of the agreement to sell to 
him. The Court of first instance (Mimsif of Koil) dismissed the 
suit; and this decree was affirmed on appeal by the Additional 
District Judge of Aligarh. The plaintiff appealed to the High 
Couit 

Dr. 8atish Chandra Banerji and Munshi Guhavi Lai, for 
the appellant. 

Baba JDurga Oharan Berner ji, Munshi Lahlismi Narain and 
IMunshi Oirdhari Lai Agarwala, for the respondents. 

StaklbY; C ,J.; and BubkitT; J. — This is a suit by the 
plaintiff appellant for enforcement of an alleged contract of sale 
of property for the sum of Rs. 726 entered into between him and 
one Miisammat Misri, mother and certificated guardian erf Sanwalia. 
The facts are that it apparently became necessary to sell portion 
of the minor^s property. The mother and certificated guardian 
would seem to have obtained an offer from the plaintiff apprcllant of 
Es. 725 for the purchase of that property. She thereupon applied 
to the Judge, under the provisions of the Guardians and Wards Act 
of 1890, for permission to soli the propeity described in her appli- 
cation for the sum of Es. 725. An order was passed by the 
Judge sanotioning the sale; but, strange to say, the name of the 
vendee docs not appear in the Judge^s order. Before many days 
had passed the Judge would seem to have received informal* 
tion that the property had been sold too cheaply, and that the 
defendant respondent, Jag an Nath Brasad, v^as willing to give 
Es, 825 for it. The District Judge caused this offer to be com- 
municated to the plaintiff and off'ered the property to him at Es. 
826. He, however, refused to purchase at that piice. The 
Judge thereupon sanctioned the sale to the respondent Jagan 
Nath. A salo-clocd was duly executed and registered and the 
purchase money paid. This suit has now been instituted by the 
plaintiff appellant Chhitar Mai for specific performance of the 
alleged agreement between him and the minors certificated guar- 
dian to sell to him the property in suit for the sum of Es. 726. 
Both the lower Courts have dismissed the claim. 

In appeal the argument chiefly advanced by the learned advo- 
cate for the appellant was that there was no power in the Judge to 
cancel his order sanctioning the sale for Rs, 726 and to accept 
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the respondent's offer at a higher figare. We do not ""think it 
necessary to go into the question as to whether or not the District 
Judge had power to act as he has done. It seems to us that the 
question does not arise. We think that the principle on which 
we should act in this case is the principle that a Court will never 
enforce specific performance against a minor when such enforce- 
ment is to liis detriment. Here it is manifest^ that^ if the 
plaintiff appellant succeeds^ the result will be the loss of at least a 
hundred rupees to the minor. We think that Courts in this country, 
as in England, will not allow a bargain made by an improvident 
guardian to be enforced against the interests of the minoi', if it 
be shown to be a bargain made to the detriment of the minor. 
Here there can be no doubt whatever that by her bargain the 
mother did not obtain the full value of her son^s property. 
Therefore for that short reason, without going into any other 
considerations, we think that this appeal fails and must be 
dismissed with costs. We order accordingly • 

Appeal cliamissed. 


Before Sir John Stanley ^ Kmyht, Chief Justice ^ and Mr» Justioe Sir Q-eorge 

Knox, 

SUNDAE LAL akd others (Peaiktiies) CHHITAB MAD jl'sd others 
(Detekpaetts).* 

Smdu Lem—- Joint Kindu family — Bedemigtion of mortgage— * Suit ly father 
dismissed — Suhseguent suit hy sons. 

A joint Hindu family, consisting of Jfatlier and sons, were co-mortgagora 
by way of usufructuary mortgage of joint family property. The father sued 
for redemption, hut was unsuccessful. on suit by the sons claiming to 

redeem the whole mortgage, that the sons were not precluded by reason of the 
result of their father’s suit from suing to redeem, but they could not obtain 
redemptiou of more than their own shares. 

The facts of this case will be found reported in I. L. R., 29 
AIL, 1, also in the Weekly Notes for 1906, at p. 242. 

Babu Jogtndro Nath Chaudhri^ Babu Sarat Chandra 
Chaudhri and Munshi Kedar Nath, for the appellants. 

The Hon’ble Pandit Sundar Lai and Babu Di^rga Char an 
Banerji, for the respondents. 


^Second Appeal No. 340 of 1905 from a deciee of A. E. Bruce, Esq., 
District Judge of Agra, dated the 8rd of February 1905, confirming a decree of 
JBabu Eajnath Prasad, Subordinate Judge of Agra, dated the 7th of July 1904 
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Stanxey, 0. J., and Ksrox, J. — ^TLis second appeal arises out 
of a suit for redemption -which -was brought by the plaintiffs appel- 
lants and a number of other parties who claim to be entitled to a 
share in a village named Alaula, comprising an area of 157-67 
acres. The claim of the pjlaintiffs appellants was dismissed on 
the ground that it was barred by a decision in a suit brought by 
their father, the defendant Jhadda, in respect of the same causeof 
action. Whoa the case came before us for hearing we pointed out 
that the decision of the suit in which Jhadda was the claimant 
did not operate as res judicata against his sons, the present 
appellants, and wo therefore hold that the Courts below were in 
error as to this. We remanded several issues to the lower appel- 
late Court for determination under section 66G of the Code of 
Civil Procedure. We have the finding upon the.so issues before 
us. 

It has been found that, of the property of which possession 
was claimed in the suit, 17^^ biswansia formed the share of the 
appellants. It has been also established that the mortgage under 
which the defendants held the property was satisfied many years 
ago by perception of the rents and profits. Mr. Kedar Nath, on 
behalf of the appellants has contended before us that the appellants, 
together with Jhadda, formed a joint Hindu family and that the 
appellants Avere therefore entitled, notwithstanding the decision 
against Jhadda in the previous suit, to redeem the entire of the 
share of the family in the joint family property. Mr. SuTidar 
Lai on the other hand has pointed out authority for the proposi- 
tion that when Jhadda sought to redeem the mortgaged property 
and failed in his attempt to do so, his share in the joint family 
property must be treated as necessarily excluded from the claim 
of the present appellants. We think that this latter contention 
is well founded, and that the appellants can only now obtain pos- 
session of their share of the joint family property and not the 
share also of their father Jhadda, This being so, the appellants 
will be declared entitled to possession of IT-j^^biswansis, that is, 21^ 
out of 60 shares of 157- 67 acres. They will also be entitled to their 
proportionate part of the sum found to be due in respect of profits 
up to the year 1309 Fasli and to a further sum in respect of their 
proportionate share of profits up to the time when possession shall 
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be banded over to them — these sums to be ascertained ir^ the exe- 
cution department. We accordingly allow the appeal to this 
extent and modify the decree of the lower appellate Court accord-* 
ingly* The parties will have their costs in all Courts propor- 
tionate to failure and success. 

Two objections were filed which have not been pressed. We 
say nothing as to the costs of these objections. 

Decree modified. 


Before Sir John Stanley, KnigM, Chief Jusiice, and Mr, Justice 
Sir William BurJcUt, 

PABAM LAL (PrAUSTTirr) v, TEK SINGH akb anotheb (DirBirBANTs).* 
Mindu law'^Mitakiharof^Will — Construction of document — Brogerty devised 
to wife as maliJc^* — B state taken hy widow, 

WTiere a Hindu governed by the Mitakshara law devised immovable pro- 
perty to his wife stating that she would be the " malik of the property after 
his death, it was held that the word ''malzk^' imported an absolute proprie- 
tary interest, and that, in the absence of any indication of a contrary inten- 
tion on the part of the testatoi*, the widow took an absolute, and not merely 
a life estate in the property so devised. Surajmani v. Bali Wath (1) 
dissented from. Jamna Das v. Bamautar Bande (2) distinguished. Juala 
Bamjewan Lai v. Lai Koer (3), Laht Mohun Singh Boy v. Chukkun Lai Boy 
(4) and Baj Lfarain Bhadury v. Ashufosh Chuckerlutty (5) followed. 

The facts out of which this appeal arose were as follows; — - 
One Gayendra ITarain died possessed of the entire 16 annas 
of a village named Muhana^ and leaving Mm surviving his second 
wife Musammat Kadam Kunwar and two daughters by her, 
Janki Kunwar and Rukmin Kunwar, and a daughter Tulsha 
Kunwar by his first wife. By his will dated the 3lst of July 
1866 Gayendra Narain declared that out of the 16 anna zamin- 
dari in the village Muhana Musammat Kadam Kunwar will be 
the malik of a 10 anna 8 pie share and Musammat Tulsha 
Kunwar his daughter of a 5 anna 4 pie share. He then stated 
that he had caused each of these ladies to be placed in separate 
possession of Her share and that mutation of names might be effect- 
ed in the revenue department under the will. On the death of 


• Pirst Appeal No. 278 of 1904, from a decree of Babu Bipin Bibiii 
Mukerji, Subordinate Judge of Cawnpore, dated tbe 16tb of August 1904. 

(1) (1903) I. L. B., 25 AIL, 351. (3) (1897) 1. L. B., 24 Calc., 406. 

(2) (1904) I. L. R., 27 All., 364. (4) (1897) I.L. R., 24 Calc., 834 

(6) (1899—1900) I. L. R., 27 Calc,, 44 and 649. 
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the testator the devisees on terecl into possession of the property 

left to them; and in. 1S8G Kadam Kiinwar cansoci the names of 
her two daughters to be recorded in respect of a G anna 8 pie 
share out of the 10 annas 4 pies devised to hci-, letaining the re- 
maining 4 annas for hoi-pelf. In 1S8S Kadam Kuuwar mortgaged 
this 4 anna share to Kuuwar Tek Singh. The mortgagee brought 
a suit for sale on tliis mortgage and obtained a decree on the 30th 
of January 1901. Kadam Kunwar died in 1002, and thereupon 
(Janki Kunwar having died some years previously) the name of 
Eukmin Kunwar was substituted in the c.vecution department in 
place of that of the original judgmont-debtor Kadam Kunwar. 
Tlie plaintiff Padam Lai then brought the present suit for a dec- 
laration that Kadam Kunwar was not competent to mortgage the 
property beyond tlic period of hor owjr life, and there was no legal 
necessity for the mortgage. I’adain Lai was the son of Eukmin. 
Kunwar and the next reversioner. PIio Court of lirst instance 
(Subordinate Judge of Cawnporc) dismissed the suit, lindiiigthat 
under the will of her husband Kadam Kunwar beoanio absolute 
owner of the share mortgaged ; it also found that there was legal 
necessity for the mortgage. Against this decree the plaintiff 
appealed to tho High Court. 

Maulvi Karamat Husain and Sir. A. E. Myves, fur the 
appellant. 

Dr. Satish Chandra Banerji and Munshi GvJcul Prasad, 
fdr the respondents. 

Stanley, C.J., and IkninriT, J.. — This appeal arises out of 
a suit brought by the plaintiff Padam Lai to obtain a declaration 
that a 4 anna share in the village of Muhana in tho district of 
Cawnpore is not saleable in execution of a decree obtained by the 
defendant Kunwar Tek Singh against tho defendant Musammat 
Eukmin Kunwar. The entire village of Muhana belonged to 
the late Gayendra Narain, husband of Kadam Kunwar. lie left 
his second wife Musammat Kadam Kunwar and two daughters 
by her, namely, Musammat Janki Kunwar and Musammat 
Eukmin Kunwar, and also a daughter, Musammat Tulshi 
Kunwar, by his first wife him surviving. Tho plaintiff Padam 
Kunwar is son of Eukmin Kunwar. Gayendra Narain before 
his death, namely, on the Slst of July 18G6, executed a will 
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by which he purported to dispose of the village of Muhana, In 
the will he recites his title to the village in question and states 
that he has two heirs to that village^ one his wife and the other 
his daughter : and then he declares that out of the IG anna zamin- 
dari in that village Musammat Kadam Kunwar will be the 
malik of a 10 anna 8 pie share/^ and Musammat Tulshi Kunwar 
his daughter of a 6 anna 4 pie share. Then follows a statement 
that he had caused each of these ladies to be placed in separate 
possession of her respective share and that mutation of names 
may be effected in the revenue department under the document 
so that there may be no dispute after his death. This is the sub- 
stance of the will. No provision is made in it for Musammat 
Janki Kunwar. Shortly after its execution Gayendra Narain 
died and his widow and daughter Tulshi entered into possession 
of the shares given to them by his will. In April 1886 Kadam 
Kunwar had mutation of names effected in favour of her two 
daughters, Janki Kunwar and Eukmin Kunwar, in respect of 
a 6 anna 8 pie share out of her 10 anna 8 pie share. Of 
the remaining 4 anna share she herself remained in posses- 
sion. On the 27th of August 1888 she executed a mortgage 
of this 4 anna share in favour of the defendant Kunwar 
Tek Singh to secure an advance of Bs. 900. A suit was 
brought by Kunwar Tek Singh on foot of this mortgage and 
an ex parte decree was passed on the 30th of January 190L 
Kadam Kunwar died on the 19th of June 1902 and after her 
death the name of her daughter Eukmin Kunwar was substituted 
in the execution department in her place as her representative. 
The other daughter Janki Kunwar had died about 10 years pre- 
viously. Eukmin Kunwar filed no objection in the execution 
department to the jmoceedings for sale of the mortgaged property, 
and the property has been advertised for sale. The plaintift^s 
case is that thewmortgage was not made to meet any legal necessity 
and that Kadam Kunwar was not competent to mortgage her 
share beyond the period of her own life. 

In his defence Kunwar Tek Singh set up the plea that under 
the will of her husband Musammat Kadam Kunwar became 
absolute owner of the share of the property given to her, and 
that in any case the mortgage in dispute was executed for valid 
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necessity. These are the only pleas which have been relied upon 
before us ; but it was further contended that the plaintiff has no 
right to maintain the suit during the life-time of his mother, he 
being merely a contingent reversionary heir to the property. 

The learned Subordinate Judge held that upon the true con- 
struction of the will of her husband Kadam Kunwar became the 
absolute owner of the property in dispute ; and he also held that 
the mortgage debt was incurred to meet a legal necessity and 
dismissed the plaintiff’s claim. From this decree the present 
appeal has been preferred. 

The will of Gayendra Narain is very simple in character. 
He says in it that with a view to avoid disputes in the future he 
executes the will, and ho thereby declares that his wife Kadam 
Kunwar shall bo the unahlc of a 10 anna 8 pie share in the 
village of which he was tlic owner, and his daughter by his first 
wife, Tulshi Kunwar, of a 6 anna 4 pie share. The word 
“Tnalik” is a word of well known moaning, signifying the 
absolute owner of property. Its ordinary meaning is to be 
given to it, unless there are to be found in tho will indications that 
it was not the intention of tho testator to use it in its ordinary 
sense. No such indications are to be found in the will before 
us. On the contrary we are disjiosed to think that tho expressed 
intention of the testator, namely, to avoid disputes in the future 
would be frustrated if a narrow construction wore to bo put upon 
the language used by him. If he intended his daughter Tulshi 
Kunwar merely to have a life-estate, we think that he would have 
expressed his meaning in clear terms, and the same observation 
applies to the gift to Kadam Kunwar. 

The legal import of the word “ malik ” has been frequently 
considered, but we do not propose to discuss all the cases upon 
the subject. It will sufifico if wo refer to a few of thorn. In the 
case of Lala JRamjewan Lai v. Dal Koer (1) tho^language of a 
will not unlike that before us was considered. In that case a 
Hindu, survivor of two brothers in a joint family governed by 
the Mitakshara law, died leaving a widow and two daughters, a 
brother’s widow and three daughters of his brother. By his will 
he provided that his daughters and brother’s daughters “ shall be 
(l) (1897) I. L. K., 24 Calc., 406. 
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maliks and eome into possession in equal shares of all the mov- 
able and immovable properties.^^ In their judgment Trevelyan 
and Beverley, JJ., say: — Primd facie there can be no ques- 
tion but that a gift, when there are no controlling words, is an 
absolute gift, and the expression ^ maliks^ used here would ordin- 
arily imply an absolute gift. But it is contended that we must 
introduce into this will what is said to be the prevalent Hindu 
idea that a female ought not to obtain anything beyond an estate 
for her life-time, and therefore, although the word ^malik^ is 
used, we must cut down the estate to the extent of an estate to 
a Hindu daughter. There is no authority for such a proposition. 
The words are absolute, and if they stood by themselves without 
anything to the contrary, it would be impossible for us to say 
that they did not give an absolute estate,^^ In the case of Lalit 
Mohun Singh Roy v. GhwJckun Lai Roy (1) Lord Bavey in 
delivering the judgment of the Privy Council observes (at p. 
849) : — The words ^ become owner (malik) of all my estates and 
properties’ would, unless the context indicated a different meaning, 
be sufficient for that purpose (that is to give an absolute interest) 
even without the words ^ enjoy with son, grandson, and so on, 
in succession/ which latter words are frequently used in Hindu 
wills and have acquired the force of technical words conveying 
a heritable and alienable estate,” The gift in this case was not 
to the testator’s widow but to his sister’s son — but the language 
of Lord Davey is quite general. To the same effect is the decision 
of one of us sitting on the original side in Calcutta in Raj 
Isfarain 'jShadwy v. AsKutosh Ghuckerhutty (2), which was 
affirmed on appeal (3), In that case the gift was to the testator’s 
widow. The decision in Jamna Das v. Ramautar Pande (4) 
does not conflict with this decision. ][n that case the testator 
used language which showed that he did not intend to confer on 
his wife an alienable interest. We are unable to agree in the 
view taken by our brothers Knox and Aikman JJ., in the case 
of Surajmam v. Rabi Nath (5). In that case a Hindu exe- 
.cuted a document to take effect after his death and thereby pur- 
ported to transfer properties in favour of each of his two wives and 

(1) (1897) I. L. E., 24 Calc., 834. (3) (1900) I. L. E., 27 Calc., 649. 

(2) (1899) 1. L. E., 27 Calc., 44. (4) (1904) L L. E., 27 AH, 364. 

(5) (1903) I. L. E., 25 AJl., 351, 
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also in favour of his daughter-in-law, in the following words:—. 

After my death they (i.e., the donees) shall under this document 
get their names recorded in the public records in respect of the 
respective properties given to them and remain in possession as 
oivners with proprietary powers.^^ The .words used are malih 
wa I'Jiud iJehtiar/’ that is, owners to deal with as they liked.’’ 
It was hold that tho^o words did not oonfor an absolute estate. 
This decision appears to us to bo in conflict with the canon of 
construction laid clown by their Lordships of the Privy Council 
in L(dit Ilohun Singh Boy y. ChuJekun Lal Boy (1). The lang- 
uage of Lord Davey as to the true interpretation of the word 
malih ” is not confined to the case of a male but is quite general. 
Ordinarily it denotes absolute ownership. Even without the 
wordvS wa kimd ikhtiar^’ we think that according to the ruling 
of the Privy Council the gift in question passed the absolute 
estate. 

We find nothing in the will before us to qualify the language 
ia which the gift to the testator’s daughter and ^ wife is expressed. 
Interpreting the language of the will therefore according to its 
ordinary signification, wo are of opinion that Kadam Kunwat 
theicby acquired an absolute interest in the property, the sub- 
ject matter of the gift to her. We agree in the view expressed 
by the Court below as to this. This disposes of the appeal, and 
ilj is unnecessary to consider the other questions which have been 
raided before us. "We dismiss the appeal with coBts. 

Ap2}eal dismissed. 


Defore Sh John Stanley ^ Knight, Chief Jnsf ice, an^ Mr, Jmtice 8ir William 

Burldtt, 

HUSAINI BEGAM (Deeekdant) MUIIAMMAB lUTSTAM ALI KHAN 

(PiAiNTirr) * 

Muhammadan law — Suit for restitution of conjugal righis^^Degal cfuelty*^' 
Other misconduct of the plaint iff' fleaded[as a defence ttfihe suit. 

In a suit for restitution of conjugal riglita, tlic parties being Mubam- 
madans, if tlie defendant raises a plea of legal cruelty, tbe facts to be proved 
to establish such a plea are sixnilai* to those vhioh mtistbe proved to establish 

♦Second Appeal No. 827 of 1905, from a decree of 1). K JDyle* Esq., District 
Judge of Moradabad, dated the 6i.h of May 1905, confirming a decree <.f Pandit 
Alopi Par sad. Additional Subordinate Judge of Moradabad, dated 7th of 
December 1904. 


(1) (1897) I. L, B., 24 Calc,, 884 
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a similarplea under fehe English law. Moonshee Buzloor Euheem v. Shumsoon- 
nism Eegum (1) referred to. 

But in a suit for restitution brought by the husband misconduct on the 
plaintiff falling short of legal cruelty may be a ground for the Court refusing 
relief. Thus where the plaintiff apparently only brought his suit on ac- 
count of his wife having filed another suit against the plaintiff's father, and in 
his plaint accused his wife of immorality of the most serious kind, a charge 
which he totally failed to substantiate, it was held that the Court would 
be justified in refusing him relief. MacTcemie v. Mackenzie (2) referred to. 

On the general facts of the case also it was found that the defendant 
had reasonable grounds for believing that her health and safety would be 
endangered if she returned to her husband’s house, which was situated in a 
native State. 

This was a suit for restitution of conjugal rights brought by 
one Muhammad Rustam Ali Khan against bis wife Husaini 
Begam. The parties were married on the 2nd of Kovember 1877; 
and at the time of the marriage the plaintiff^s father agreed to 
pay the defendant Rs. 500 a month as pin-money. The plaintiff 
and the defendant lived together from 1883 to 1896; when the 
defendant; on the ground; as she alleged, of her husband^s mis- 
conduct; left him and went to live with her father. Subsequently 
the defendant sued her father-in-law for arrears of the monthly 
allowance which he had agreed to pay her. In this suit a decree 
based upon a compromise was passed in favour of the plaintiff 
in the suit. Default was, however, made in the payment of the 
allowance in accordance with this decree, and Husaini Begam 
again sued her father-in-law for fresh arrears. After, and appa- 
rently in consequence of, this second suit on the part of Husaini 
Begam, the present suit was instituted by Muhammad Rustam Ali 
Khan on the 12th of July 1904. The Court of first instance 
(Additional Subordinate Judge of Moradabad) gave the plaintiff 
a decree for restitution as claimed. On appeal this decree was 
affirmed by the District Judge. The defendant thereupon ap- 
pealed to the High Court. 

Dr, Tej Bahadur Sapru, for the appellant. 

Mr. Karamat Husain and Maulvi Qhulam Mujtaha^ for 
the respondent. 

Stanley, C.J., and Buekitt, J. — ^THs appeal arises out of a 
suit brought by the plaintiff Muhammad Rustam Ali Khan 
against his wife for restitution of conjugal rights. The plaintiff 
(1) (1867) 11 Moo. 1. A., 551. (2) (1895) A. C., 384, 
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is the son of Khwaja Muhammad Khan, a Nawab of Bholepur, 
and was married to the defendaut Husaini Begam, -who is the 
daughter of a wealthy resident of Moradabad, now deceased, on 
the 2ud of November 1877. At the time of the marriage .'he 
plaintiff’s father agreed to give the defendant Rs. 600 a month 
for pin-money. The plaintiff and the defendant lived together 
from the year 1883 up to the year 1896, when she left her hus- 
band and wont to her father’s house on the ground, as she alleges, 
of her husband’s misconduct. She subsequently sued her father- 
in-law for arrears of the monthly annuity, agreed to be paid to 
her, up to 1901, and obtained a decree in the terms of a compro- 
mise. Her father-in-law failing to pay the annuity after the date 
of this decree, a suit was instituted by the defendant, against him 
for arrears of it, from the 1st of May 1901 to the 81st of October 
1903. The Court below dismissed her suit, but upon appeal to 
this Court the decision of that Court was reversed and a decree 
passed in her favour.f 

Daring the pendency of that suit, the suit wliioh has given rise 
to this appeal was instituted. In his plaint the plaintiff makes 
serious charges agaiust his wife, alleging not merely that she had 
become immoral, but that she had actually committed adultery and 
was at the time, as a consequence of that adultery, pregnant. The 
following is the allegation in paragraph (6) of the claim:— 
Although her parents are dead, yet the defendant lives alone at 
Moradabad, where there is no near relative of hors who may look 
after and take care of her. She wanders about wherever she likes 
and has become immoral. Moreover, she has now become preg- 
nant by adultery.” It is a significant fact that it only occurred 
to the husband to institute a suit for restitution of conjugal rights 
when the wife bad taken legal steps to recover her arrears of 
annuity from his father. And it is also significant that he should 
desire to resume connubial relations with a person in the condi- 
tion in which he alleges his wife to be. 

In her defence the defendant avers that owing to the enmity 
subsisting between her and the plaintiff she has strong apprehen- 
sion of danger to her Efe. She further alleges acts of immorality 
on the part of her husband, and that owing to pressure exorcised 
t Ttde tupra, p. 161— Btgatn V. JUtwaJa Muhammad Klum. 
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by bis father he bad shamelessly charged her with adultery. 
She fiirther states that she has what she describes as maguifi- 
ceut houses of her own in the city of Moradabad, aud that she is 
willing that her husband should live with her in that city as he 
formerly did, or arrange for a separate house at Moradabad. She 
charges in answer to the suit that it was brought in consequence 
of the institution of the suit for arrears of pin-money. 

Both the Courts below have found that there is no reasonable 
apprehension of danger to the life of the defendant if she goes and 
lives with her husband in his house, or of serious maltreatment. 
The learned District Judge in the course of his judgment says: — 
It is urged that the case at present pending in appeal before the 
High Court between the appellant in this case and the respondent's 
father shows that enmity exists and the fact that the respondent 
charged her with having committed adultery indicates that he 
would maltreat her were she to be compelled to live with him. 
I do not think that these facts are sufficient to warrant the con- 
clusion that the danger of the woman being maltreated is so great 
as to justify the Court in a refusal to grant a decree for restitution 
of conjugal rights, and I note that the parties have admittedly 
lived together after the institution of the suit by the appellant 
against the respondent's father.^^ From this we gather that in 
the opinion of the learned judge there is some danger. The last 
remark of the learned Judge refers to a visit paid by the plaintiff 
to the defendant in Moradabad. 

A case such as the present must, as Mr. Karamat Emain 
has rightly said, be decided according to the Muhammadan law. 
This was so held in Moonshee Bmloor Ruheem v. Shumsoon^ 
nissa Begum (1), Their Lordships of the Privy Council further 
in that case, at p. 611, say : — The Muhammadan law on a ques- 
tion of what is legal cruelty between man and wife would pro- 
bably not differ materially from our own, of which one of the 
most recent expositions is the following : — ^ There mu'^t be actual 
violence of huch a character as to endanger personal health or 
safety, or there must be a reasonable apprehension of it.” 

If it be granted that according to the Muhammadan law a 
husband may sue to enforce his right to the custody of his wife, 
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and that, if hei' defence be legal cruelty , she must prove cruelty of 
the nature just described, it does not follow that she has no other 
defences to a suit for the restitution of eoniugal right. In the case 
which we have cited their Lordships say (at p. 712):— .“The 
marriage tie amongst Muhammadans is not so indissoluble as it is 
among Christians. The Muhammadan wife, as has been shown 
above, has rights which the Christian, or at least the English, 
wife has not against her husband. An Indian Court might well 
admit defences founded on the violation of those right®, and 
either refuse its assistance to the husband altogether, or grant it 
only upon terms of his securing the wife in tb e enjoyment of her 
personal safety and her other legal rights ; or it might, on a sufd- 
cient case, exercise that jurisdiction which is attributed to the 
Kasee by the Fatwa. (if the la^v indeed warrants such a juris- 
diction) of selecting a proper place of residence for the wife other 
than the husband’s house.” Lord Herschell, L. (!., in the course 
of his judgment in Maohenzie v. Mackenzie (1) discussing the 
question whether in an action in Scotland for adherence by the 
husband, which corresponds to a suit for restitution of conjugal 
rights iu England, misconduct on his part short of cruelty or 
other matrimonial offence may bo a ground for refusing relief, 
observes (at p. 390 ) : — “ It seems to me open to question Avhether 
the Courts ought in all cases to disregard the conduct of the party 
who invokes their aid in an action for adhewnce, and to decree it 
in all oases where a matrimonial offence cannot be established by 
the defender. It is certain that a spouse may, without having 
committed an offence which wouhl justify a dwree of separation, 
have so acted as to deserve the reprobation of all right-minded 
members of the community. Take the caeo of a husband who has 
heaped insults upon his wife, but has just stopped short of that 
which the law regards as scevitia or cruelty ; can he, when his own 
misconduct has led his wife to separate herself from him, come 
into Court and, allowing his misdeeds, insist that it is bound to 
grant him a decree of adherence?” 

No w we have it here that the defendant left her husband’s house 
and came to Moradabad in 1896. From that time until the time 
when the suit out of which this appeal has arisen was instituted, 

( 1) (1896) A. C., 884. 
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namely^ on the 12th of July 1904, plaintiff took no steps to obtain 
restitution of conjugal rights. It was only when the suit for 
arrears of pin-money was instituted by his wife against his father 
that he took action. This suggests the idea that the suit was not 
instituted with a view to renew happy connubial relations, but 
with the sinister object of giving trouble and annoyance to his 
wife. We find him in the plaint itself heaping the vilest insults 
upon her. He charges her with immorality and with adultery. 
In view of her parentage, position and fortune, this charge, if 
untrue, is sheer cruelty. If the plaintiff believed that th ere was 
any truth in it, it is hard to understand why he should desire to 
resume conjugal relations with a woman who had proved so faith- 
less. If he believes it to be true, as we must assume he does, can 
we say that the defendant has not any ground for reasonable 
apprehension, that, if she return to Dholepur, a native State, in 
which she could not invoke the protection of the British law, she 
will be subject to maltreatment and violence. We think that 
the charge of immorality and adultery, which has not been sub- 
stantiated, is ofjSO cruel a nature as to justify a Court in refusing 
to grant him a decree for restitution of conjugal rights. The 
defendant in view of all the facts has established that she has 
reasonable gk'ounds for believing that her health and safety would 
be endangered if she returned to her liusband^s house at Dhole- 
pur. We arrive at this conclusion as an infeience of law from 
the facts found and admitted in the lower Courts. 

The defendant states in her defence, and it is not denied, that 
she has property worth between 4 and 6 lakhs of rupees, and has 
houses in the city of Moradabad suitable to the position in life of 
her husband. She says that she has no objection to her husband 
residing with her in one of her houses as he did formerly, and 
that she has no objection to resume connubial relations with him 
in her own home or in a separate house, if he so choose, in Morad- 
abad. We think under the circumstances that this offer is not 
unreasonable. The course then which we propose to adopt is to 
allow this appeal, set aside the decrees of the Courts below, and 
dismiss the plaintiff^s suit, upon the defendant's undertaking, as 
mentioned in the written statement, to live with her husband 
in Moradabad and there resume conjugal relations with him. 
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If this undertaking be not fulfilled, liberty is reserved to the 
plaintiff to seek in anotlior suit restitution of conjugal rights. 
We accordingly allow the apjH'al. set aside the decrees of the 
Courts below and dismiss the ]>laiutifl’s suit with costs in all 
Court. 

Appeal decreed. 


FULL BENCH. 


JBefore Sir Mn Stanley, Kiiiffht, Cfdef Mr, Justice Sir William 

JBurMtt and Mr„ Justice Biclmrds* 

CHUNNI LAL AND OTHiES (Ptaintiffs) V. THE NIZAMIS GUARANTEEI) 
STATE RAILWAY COMPANY, Ld., (Dsfbndant).*^ 
Contraet^^Bailwa;/ Compan^Jteaeijd of goods hg one mmpantf for carriage 
omr iU own and another Compang^s Uiie^LmhiUtg in respect of om> 
charge made hy deliwring Company — JB ye Jams — Bower of Bailway Com* 
pany to alter the principle of cahulalkm of rates. 

Two wagon loads of chiHi^'s were rocoivod by the Station Master at Bez- 
wadft on tbe Hizam’s Guaranteed State Railway for carriage to Agra station 
on the Groat Indian Reninsuk Railway at a rate of Rs. 270 per wagon for the 
wbole distance. On arrival at Agra the Great Indian Peninsula Railway 
Company's station master demanded payment of bigber rates, calculated per 
maund, and refused delivery until such rates wore jmid. I'be consignees paid 
under protest and sued both Railway Companies for a refund of the excess 
charges, 

Meld that the contract for carriage of tho goods for the whole distance 
was one entire contract with the receiving company, who where liable for the 
overcharge, if any, wrongfully demanded from the consignees. Muschamp v. 
Lancaster and Breston Junction Railway Company (1), Webber v. The Creat 
Western liailway Company (2) and KaluBam Maigruj v. The Madras Bailway 
Company (3) followed, 

Sold also that a bye-law of tho Groat Indian Peninsula Railway Company, 
which reserved to tho Railway tho right of romoasurement, i<*\\mghinent, 
recalculation and reclassification of rates, teiminfils and other charges at the 
place of destination and of collecting before the goods are delivered any 
amount that may have been omitted or under-charged, did not authorize tho 
Great Indian Peninsula Railway Company to alter the conlrtlct between the 
parties and charge at tho place of destination maunc! rates instead of wagon 
rates* 

®So-.son<l Appeal 623 of lOCM- Tmu.! ; dec. ce of H. G. WjMburtoi!, 
Esq., District Judge of Agra, cUted the 16th of April 1904, reversing a 
decree of Babu Baidya Nath Das, Munsif of Agra, dated the 31st of Novem- 
ber 1903. 
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The facts o£ this case are fully stated in the judgment of 
the Chief Justice. 

The Hon^ble Pandit Sundar Lal^ for the appellants, 

Babu Kedar Nath and Babu Mohan Lai So^ndal^ for the 
respondents. 

Stanley, 0. J. — This appeal is connected with Second 
Appeal No. 595 of 1904. The litigation arose under the follow- 
ing circumstances. The plaintifls appellants, who carry on a 
grocery business at Eawatpara, Agra, under the style of Govind 
Barn Har Prasad, desiiing to obtain chillies from Bezwada, 
inquired of the rate for the carriage of chillies per wagon load 
from Bezwada to Agra Port and Agra Cantonment Stations from 
the station master at the Bezwada station on His Highness the 
Nizamis Guaranteed State Railway, and were informed by him by 
letter, dated the 13th of September 1902, that the rate was Es. 270 
per wagon load. The plaintiffs also made the same inquiry from 
the station master at the Agra Cantonment Station and obtained 
the same information. Acting upon this information they ordered 
two wagon loads of chillies from Bezwada and consigned the 
same to Agra Port Station, obtaining two railway receipts, in 
each of which the freight at the rate quoted to them, viz.^ Es. 270 is 
entered. On the arrival of the goods at Agra Port Station, the 
station master demanded payment of higher rates, namely, maund 
rates, and refused to deliver the goods except on payment of the 
higher rates. The plaintiffs in order to obtain delivery paid the 
excess under protest and took delivery. They then brought a 
suit against the Great Indian Peninsula Railway Company and 
the Nizam’s Guaranteed State Railway Company for the recovery 
of the amount so paid in excess of the amount mentioned in the 
railway receipts, and they claimed a decree for this amount with 
interest by way of damages, against either or both the defendant 
Companies. •The Railway Companies defended the suit, Mr. 
Alexander, District Traffic Superintendent of the Great Indian 
Peninsula Railway Company, representing both the Railways at 
the hearing before the learned Munsif . The Munsif dismissed the 
suit against the last mentioned Company, but held that the Nizam’s 
Railway was liable to refund the amount paid in excess of the 
amount for which that Company agreed to carry the goods, as 
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mentioned in the railway receipts. From this decree the Nizam’s 
Railway appealed, but did not make the Great Indian Peninsula 
Railway Company a party to the appeal. In their memorandum 
of appeal they set up, amongst others, the following grounds 
of appeal, namely, that the amount claimed having been col- 
lected by the Great Indian Peninsula Railway the appellant 
Company was not liable to refund it ; further that the appellant 
Company was not responsible for the quotations given by their 
station master at Bezwada, and that under the terms of the 
consignment note all goods were liable to recalculation of cliarges 
at destination. On the 23rd of January 1904, before the hearing 
of the appeal, the plaintiffs applied to the Court to bring upon 
the record the Great Indian I’eninsula Railway Company as 
parties to the appeal. The learned District Judge, acting pre- 
sumably under section 559 of the Code of Civil Procedure, 
acceded to this application and directed that a notice fixing the 
25th of February 1904 for hearing should be issued. At the 
hearing it was contended on the part of tho Groat Indian Penin- 
sula Railway Company that, inasmuch as tho plaintiffs did not 
appeal against the decree of the Munsif so far as it dismissed 
their suit as against tho Great Indian Peninsula Railway 
Company, no relief could bo given to them in tho appeal as 
against that company. Tho learned District Judge did not 
accede to this contention. Ho heard tho appeal and came to the 
conclusion that the Great Indian Peninsula Railway Company 
was not justified in levying any freight over and above the 
amount specified in the freight notes, and was therefore liable 
to refund to the plaintiffs the amount olairaod. Accordingly he 
decreed the claim of the plaintiffs against that company and 
allowed the appeal of the Nizam’s State Railway. 

In the view which I take of the case, it is unneco^ary to 
determine the question whether tho Court below was right in 
adding the Great Indian Peninsula Railway Company as a party 
to the appeal under the provisions of section 659 and in passing 
a decree against that company. This question is one of consider- 
able difficulty. It seems to me, upon the facts which have 
been established in evidence, that tho plaintiffs cannot in any 
event succeed as against the Grout Indian Peninsula Railway. 



ALLAHABAD SEBTEfl. 


231 


VOL. XXIX.] 

The suit is one for damages for breach of a contraci entered 
into with the Nizamis State Eailway Company for the carriage 
of the goods from Bezwada to Agra For^. Ooly one contract 
was entered into^ namely; with the Nizamis State Railway. 
To this company the goods were delivered; and from it the 
freight notes were received. What the arrangements between 
the two companies are as regards the interchange of traffic has 
not been disclosed. When a railway company receives and 
undertakes to carry goods from a station on its railway to a place 
on another distinct railway with which it communicates; this is 
evidence of a contract with the receiving company for the whole 
distance; and the other railway company will be regarded as their 
agents and not as contracting with the bailor — Muschamp 
V. Lancaster and Preston Junction Railway Company 
(1); Weiiber v. Q* W. Railway Company (2). A receipt given 
by a railway company for goods to be sent to a place on another 
railway and there to be delivered for one entire sum is one 
entire contract for the whole distance and constitutes an entire 
contract with the railway which gave the receipt note. 
In the case of Kalu Ram Maigraj v. The Madras Railway 
Company (3) it was held that when two railway companies 
interchanged traffic, goods and passengers with through tickets, 
rates and invoices, payment being made at either end and profits 
shared by mileage, the receiving company by granting the 
receipt note for goods to be carried over and delivered at a station 
of the delivering company's line, does not thereby contracfe with 
the consignor of the goods as agents of the delivering company. 
The contract with the receiving company wa=» held to be one and 
entire. So here in this case the contract was one and entire with 
the Nizamis State Eailway Company and that railway alone 
appears to me to be responsible for the refusal to deliver the goods 
on payment of the freight agreed on. 

For the foregoing reasons the suit against the Great Indian 
Peninsula Eailway cannot in my opinion be maintained, but the 
Court of first instance properly, I think, held that the Mzam^s 
State Eailway Company is responsible in damages to the extent 
of the sum which was exacted from the plaintiffs by the Great 

(1) (1841) 8 M, ana W., 421 ; 58 E. E., 758. (2) (1866) 3 H. and G., 771. 

(3) (1881) I. L. E., S^Mad., 240, 
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Indian Peninsula Railway in excess of the sum for which the 
Nizam’s Railway Company agreed to carry the goods. 

But it is said that the Company is protected by the provisions 
of paragraph 31 of the Great Indian Peninsula Railway Goods 
Tariff. This paragraph runs as follows ; — “ It must be distinctly 
understood that the weight and description of goods, as given in 
the railway receipt and forwarding note, are inserted for the 
purpose of estimating the railway charges and the railway 
reserves the right of remeasurement, reweighment, recalculation 
and reclassification of rates, terminals and other charges at the 
place of destination and of collecting before the goods are delivered 
any amount that may have been omitted or undercharged.” It 
is contended that under this rule it is open to the companies to 
alter the contract between the parties and charge at the place of 
destination maund rates in lieu of wagon rates. I agree in the 
view expressed by the learned District Judge that this rule does 
not give the company the power for which the companies contend, 
The action taken by the Great Indian Peninsula Railway in 
exacting maundage instead of wagon rates cannot in my opinion 
he considered to be covered by any of the words ‘‘ remeasurement, 
reweighment, recalculation, or reclassification of rates.” 

It was further urged that the station master at Bezwada 
had no authority to enter into a special contract on behalf of the 
company. The answer to this argument is that the contract was 
an ordinary and not a special contract. 

I would therefore set aside the decree of the lower appellate 
Court and restore the decree of the Court of first instance with costs 
against the Nizam’s State Railway in all Courts, As the Great 
Indian Peninsula Railway has boon the cause of this litigation 
I would direct that company to abide it-s own costs in all Conrti, 

Bhbkitt, J. — I concur. 

Riohaeds, J. — I also concur. 

By the Cotjbt. — The order of the Court is that the decree of 
the lower appellate Court bo set aside, and the decree of the Court 
of first instance restored with costs in all Courts, against the 
Nizam’s State Railway Company, The Great Indian Peninsula 
Railway will abide its own costs in all Courts. 

Appeal decreed. 
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APPELLATE CIVIL. laoe 

December 19* 

Defer e Sir John Stanley, Knight, Chief Justice, and Mr* Justice Sir William 

Durldtt^ 

BAGHTOATH PRASAD and othbes (Pdaintibbs) tr. JAMNA PRASAD Ajn> 

AKOTHIE (DEBBNDAlf3IS),* 

Mortgage — Same 'yroyerty mortgaged twice to same mortgagees^ JPart jpur~ 
chased by mortgagees under their decree on iprior fn^'tyage--^ Remainder 
liable for full amount of the subseguent mortgage* 

Sixteen villages were mortgaged by two mortgages of different dates to 
the same mortgagees. The mortgagees put their earlier mortgage into suit, 
obtained a decree, brought to sale 10 out of the 16 villages and purchased 
them themselves. Meld, in a suit to sell the remaining villages in satisfac* 
tion of the second mortgage, that the remaining six villages were liable to the 
full extent of the second mortgage and not merely for a proportionate part 
of the money thereby secured. Zahir Singh v. Duri Singh (1) and Bohra 
Thahm^ Das v. The Collector of Aligarh (2) referred to. 

The plaintiffs in this ease held a mortgage, dated the I5th of 
December 1888^ oyer sixteen villages belonging to the defendants, 
and a subsequent mortgage over the same property of the 4th of 
September 1894* They brought their earlier mortgage into suit, 
and having obtained a decree for sale caused ten out of the 
sixteen villages mortgaged to be sold and purchased them them- 
selves. The present suit was brought on the 23rd of April 1904 
for sale of the remaining six villages in satisfaction of the later 
mortgage of the 4th of September 1894. The Court of first 
instance (Subordinate Judge of Gorakhpur) gave the plaintiffs 
a decree for sale ; but held that the six villages were not liable 
for the whole amount due in respect of the second mortgage, but 
only for a proportion afe part thereof • The plaintiffs appealed to 
the High Court, contending that they were entitled to bring to 
sale the six villages for the whole amount due on their mortgage 
of the 4th of September 1894. 

Babu Jogindro Nath Ghaudhri and the Hon’ble Pandit 
Sundar Lal^ for the appellants. 

Pandit Mofi Lai Nehru^ and Babu Iswar Samn^ for the 
respondents. 


* First Appeal No. 242 of 1904, from a decree of Babu Achal Bibari, Subor* 
dinaie Judge of Oorakhpur, dated the 11th of July 1901. 

(1) P. A, No. 63 of 1903, decided 20th April 1906. (2) (1906) I. L. E., 26 
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Stanley, C.J., and Bdekitt, J. — ^This appeal arises out of a 
suit for sale on several mortgages, but the only one -with wliioh 
we are coueeniod is a mortgage of the 4th of September, 1894. 
By that mortgage IG villages were hypothecated in favour of the 
plaintilis to secure a --uin of Bs. 32,000. There was a prior mort- 
gage in existence at the date of this mortgage, namely, a mort- 
gage of the loth of Dccembor 1888, in favour of the same mort- 
gagees. A suit was brought on foot of this mortgage, and a decree 
for sale was passed thereon, in execution of which 10 out of the 
IG villages were sold and purchased by the plaintiffs, the mortga- 
gees. The suit which has given rise to this appeal was brought 
by the plaintiffs on the 23rd of April 1904, for sale of the I’emain- 
ing six villages to satisfy the later mortgage of the 4th of September 
1894. The learned Subordinate Judge has given a decree for the 
sale of these villages, but decided that they wore not liable to 
satisfy tire whole of tire mortgage debt, but only so much of it as is 
rateably attributable to them, liolding that the 10 villages which 
had been previously sold miist bo treated as liable to satisfy a 
proportionate share of the mortgage-debt. In the course of his 
judgment tlie learned Subordinate Judge says : — “ The plaintiffs 
say t!iat they have a right to proceed against the six unsold 
villages mortgaged in this bond and to charge the whole amount 
upon them. 1 think this the plaintilis cannot do. The above 
villages were liable to pay not only the amount duo on the bond 
of 1888, but al.'so a proportionate amount of the sum duo on the 
bond in suit. As the plaintiffs have become the owners of these 
villages by their purchase at auction, thoy must contribute rate- 
ably towards the claim under the bond of 1894.’' We are wholly 
unable to agree with the learned Subordinate Judge in the 
view which he thus expressed. The 10 villages were sold to 
satisfy the earlier mortgage of the 16th of December 1888} and 
having been sold, those 10 villages must be treated as having 
been withdrawn from the operation of the later mortgage of the 
4th of September 1894 by title paramount. This left the remain- 
ing villages alone liable to satisfy the puisne incumbrance. 
The learned Subordinate Judge is wi^ong in supposing that 
because the plaintiffs became the purchasers of the 10 villages, 
they must be treated as Ijelng in a different position from the 
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position of a stranger if a stranger had purchased at the auction 
sale. This is not a correct view of the matter. It is immaterial 
whether it was a stranger who purchased at the auction sale held 
in execution of the decree on the earlier mortgage or the plaintiffs 
to the suit. The fact that the plaintiffs became the purchasers 
cannot be regarded as having the effect of making the property 
which was included in the earlier mortgage responsible for the 
satisfaction of a later incumbrance. This question has been 
already decided by this Bench in Zahir Bingk v. Bami Singh 
(1). It was also the subject of decision in the case of Bohra 
Thahur Baa v. The Collector of Aligarh (2). 

We therefore allow the appeal, modify the decree of the Court 
below and give a decree to the plaintiffs for the relief claimed in 
the plaint, that is, for the recovery of the entire amount of their 
debt as against the six villages remaining subject to their mort- 
gage in default of payment by the mortgagors of the amount found 
to be due. We extend the time for payment for a period of six 
monfhs from this date. We direct that the decree be modified 
accordingly. The appellants will have their costs of this appeal. 

Decree modified. 


FULL BENCH. 

Decemh&r 22, 

before Sir John Stanley, Knight, Chief Justice, Mr, Justice Sir Q-eorge Knov 
and Mr, Justice Michards. 

MULCHAND axd othebs (Dbeekbants) t?, MUHAMMAD ALI KHAK 
(Plaixtiee) axb JADDU BIBI axb othees (Deeeitdakts) * 

Oivil Procedure Code, section Z^Q^Fartition — Commission to make ^ariition^ 

Issue of commission to one ferson only. 

A Court issuing under section 396 of the Code of Civil Procedure a com- 
mission to make partition of immovable property not paying revenue to 
Government cannot legally issue such commission to one commissioner oaly« 

Fer Richaeds, J.*— But there is nothing to prevent the parties to parti- 
tion proceedings agreeing that one commissioner only should be appointed; 
nor does it follow that all the partitions that have been made are invalid by 
reason of the fact that only one commissioner has been appointed. 

* Second Appeal ITo. 811 of 1904 from a decree of J. Denman, Esq., Dis- 
trict Judge, Cawnpore, dated the Ist of August 1904, modifying a decree of 
Babu Bipin Bihari Mukerji, Subordinate Judge of Cawnpore, dated the 31st 
of March 1904. 

(1) P. A. Ho. 63 of 1903, decided (3) (1906) L D. R., 28 AIL, ^3. 

20th April 1906. 


1906 


Rauotitath 

Pbasad 

e. 

Jamka 

PBASAjU, 


1906 



236 


1906 


MirK3HAK3> 

Mtthammad 
Aid Khak, 


THE INDIAK lAW BKPOBT8, [VOL. XXIX, 

This was a sxiit. askiug for the partition of certain immovable 
noD-revenue-payiug property, situated in the city of Cawnpore. 
There was no dispute as to the ownership'of the parties or as to 
the proportionate shares to which they were entitled. The Court 
of first instance (Subordinate J udge of Gawuporo) appointed the 
amin of the Court as a commissioner under section 396 of the 
Code of Civil Procedure to make the partition, and he accordingly 
did BO. The defendants Mulohaud and others took exception, 
to the manner in which the partition had been effected by the 
amin, but their objections were substantially overruled and the 
partition was adopted, but with some modification. The object- 
ing defendants preferred an appeal to the District Judge, urging, 
amongst other pleas, that the procedure of the first Court was not 
in accordance with section 396 of tlie Code of Civil Procedure, 
inasmuch as that section made it incumbent on the Court to 
appoint more than one commissioner. The District Judge, how- 
ever, rejected this plea on the ground that the appointment of one 
commissioner was in accordance with tlio usual practice, and 
was sanctioned by Rule 120 of the Rules of the High Court. 
Some farther modification of the partition was made by consent 
of parties ; but in the main the defendants’ appeal was dismissed. 
The defendants thereupon appealed to the High Court, where the 
question of the legality of tho appoiutmont of one commissioner 
was again raised. The appeal was first heard before a division 
Bench consisting of Knox and Richards, JJ., on whoso recom- 
mendation it was referred by the Chief Justice to a Full Bench. 

Mr. F. K. Forter, for the appellants, argued that tho express 
words of section 396 of the Code of Civil Procedure, especially 
when that section was read in its relation to tho other parts of 
Chapter XXV of the Code, which deal with other kinds of 
commissions, clearly indicated that it was tho intentiou of the 
Legislatui'e that commissions to make partition shQuld not be 
issued to one person only. Bhiwaji Akoba v. Nctrayan 
Balaji (1) was in favour of this view. To tiie contrary was the 
case of Qayan Ghunder Sen v. Burga Chnrn Sen (2), but it 
was submitted that in tliat case tho words of section 13 of the 
General Clauses Act, 1868, “ unless there bo something repugnant 

(l) (1904) 6 Bom., I,. B., S86. (8) (1881) I. L. E., 7 Calo., 818, 
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in. the subject or context had not been taken into account. 
Here the whole of section 396 and the rest of Chapter XXV 
was repugnant to the construction placed on the section tinder 
discussion in that case, 

Munshi QoMnd Prasad {"for Babu Satya Ghandra Muherji), 
for the respondents; relied on the ruling of the Calcutta High 
Court; and more particularly on rule 120 of the rules of the 
• High Court of the 4th of April 1894, which; it was contended; 
showed that the High Court, when framing rules for the subordi- 
nate Courts, had accepted the construction now sought to be 
placed by the respondents upon section 396 of the Code. 

STANLEY; C. J. — This appeal has been referred to a Full 
Bench. It involves an important question arising out of the 
section of the Code of Civil Procedure dealing with commissions 
to make partition. The appellants contended in the Courts below 
that the allotment of shares by one commissioner is contrary 
to the provisions of section 396 and is illegal. This section, it is 
said, contemplates the appointment of more than one commissioner 
and renders it compulsory on the Court to appoint more than one. 
Chapter XXV of the Code deals with four classes of commissions, 
namely: — 

(a) Commissions to examine witnesses ; 

(h) Commissions for local investigations ; 

(c) Commissions to examine accounts and 

(d) Commissions to make partitions. 

In the case of commissions to examine witnesses, section 386 
expressly provides that the commission may be issued to any per- 
son whom the Court thinks fit to execute the same. In the case 
of commissions for local investigations likewise the Court may 
issue a commission to such person as it thinks fit. In the case 
of commissions to examine accounts, the language is the same. 
But when welcome to commissions to make partitions, instead of 
the singular number we find the plural is used. In the first por- 
tion of the section (s. 396) the Court is empowered to issue a 
commission to such fersom as it thinks fit. The second para- 
graph of the section provides that the conamissioners shall ascer- 
tain and inspect the property, etc., and the third paragraph 
directs the commissioners to prepare and sign a report, or (if 
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they cannot agree) separate rojiorts a]>pnvnt,lng the share of each 
party.” In this ca^o the xi-e of the plural “ persons, ” and “ com- 
jnissionors,” is noticeable. But it i- argued tiuit in view of sec- 
tion 13 of the General Gluuses Act ot 1S!17, the use of the plural 
is by no moans clooisive of the (pie t.ion lieforo its. It is provided 
by that sectimi that words in the singular shall inohulc the plural 
and vice vo'/'sd, unless there is anything rttpugnant to this eon- 
struotion in the subject or the context. Wo liavo therefore to see 
whether there is anything in section 3l)(J to make it repugnant 
to treat the plural nouns “ persons ” and “ coimnissioners,” as used 
in the section, as applicable to a single individual. In my 
opinion the direction in tho thiiai clause of the section shows 
beyond doubt tiiab tho IjcglsluMiro intended that more than one 
commissiouor should ho uppoinfod. 'riuit olnuso directs that the 
commissioners shall prepare ami -ign a report', or, if tliey cannot 
agree, separate reports. This shows that tho nppidniment of two or 
more commissioners was in tlio confomplatioii of tho Legislature. 
If it had been iutoudod that ono or more conunissionors might be 
appointed, we should have expected t(t find hefoie tho words "if 
they cannot agree ” words such as " in ease there hii two or more 
commissioners.” It appears to mo that the Tjogi->l:itur>* advisedly 
used the plural number in tlio case of ootumiasions to make parti- 
tion, and therefore that tho Court cannot legally issue a commis- 
sion to one commissioner only. 

I would therefore allow the appeal on tlio ground that the 
allotment of slxares carried out by ono oonimissioncr is contrary 
to law. 

Knox, J. — I fully agree and luivo nothing further to add. 

EiohAKDS, j. — I also agree, hut it appears to mo that there 
is nothing to prevent the parties to the partition procteJiugs 
agreeing that one commissioner only should ho s-.piioinbul. and I 
do not think it follows that all the p.irtitionH that h^ve been made 
are invalid by reason of the fact that only ono commissioner has 
been appointed. 

By the Cottbt. — Tho order of tlio Court is that the appeal 
being allowed tho decrees of both the lower Courts are set aside, 
and the case is remanded to the Court of first instance, through 
the lower appellate Court, with direetions that it proceed with 
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the partition of the property in dispute according to law, appoint- 
ing, unless the parties otherwise agree, at least two commissioners 
to make the partition. Under the circumstances we make no 
order as to the cost of this appeal. All other costs will abide the 
result. 

Ajpjpeal decreed and cause remanded* 

APPELLATE CIVIL. 


Before iSir John ^tanle^, KmgM, Chief Justice, and Mr\ Justice Sir Wtlham 

Bur hit t. 

UAM SAKUP (PLAiNTirp) v, RAM DEI and othees (Defendant).* 
Act No. XV of 1877 (Indian Limitation Act), Schedule II, Article 12b— 
Limitation — Alienation— Ftct%t%ous award — BLindu family, 

A Hm4u widow, plaintiff in a suit to recover property, in respect of 
which she was entitled to a Hindu widow’s estate, from the possession of the 
widows of other members of her husband’s family, entered upon a collusive 
arbitration by which the whole of the pioperty of the plaintiff’s husband was 
divided amongst certain female members of the family, it being declared 
that each ot the parties to the aibitration pioccodings took an absolute estate 
in the share allotted to her. Beld that this proceeding amounted to an 
“ alienation” of the property so dealt with within the meaning of article 126 
of the second schedule to the Indian Limitation Act. Sheo Singh v, Jeoni (1) 
referred to. 

The facta of this case are fully stated iu the judgment of the 
Courts. 

The Hon^ble Pandit ffundar Lai and Dr. Satish Chandra 
Banerji^ for the appellant. 

Mr. B. E. OEonorj Babu Jogindro Nath Chaudhri and 
Munshi Govlnd Prasad, for the respondents, 

Staxlev, C.J., and BuRKixr, J. — This is an appeal against 
a decree of the learned District Judge of Shahjahanpur dismiss- 
ing the plaintiff^s suit by which he sought to obtain certain 
declarations,# 

The plaintiff Earn Sarup is grandson of one Balak Earn, 
deceased, by his daughter Miisammat Earn Piari, and the defen- 
dants are Musammat Earn Dei, widow of Bahadur Lai, last) 

• Pirst Appeal No. 273 of 1904, from a decree of C, D. Steel, Esij., Dis- 
trict Judge ot Shahjahanpur, ^ted the 12th of September 1904. 

(1) (1897) I. L, R., 19 All., 624. 
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surviving son. of Balak Ram, Musamiaat Kausila, widow of a 
predeceased son, and Kanhai Lai, own brother of uhe appellaat. 
He is a nominal defondant- 

Balak Ram left three sons and three daughters. 'None of the 
sons had male issue, bat Bahadur Lai, husband of the defendant 
Ram Dei, loft by her a daughter Kirpa Dei who died in 1896. 
There has been tome previous litigation in this family, in the 
course of which it has been hold in this Court that the family 
wms joint at the death of Bahadur Lai ; that as he was the last 
full owner of the- joint property, the defendant Mnsammat Ram 
Dei took a widow’s life interest in' it, and also that an adoption 
purporting to have been made by Musa m mat Parbati, widow of 
one of Balak Ram’s sons, was invalid. Tt is admitted tliat the 
appellant Ram Sarnp is as a Bandlm the next reversioner to the 
estate of his maternal uncle Bahadur Lai, expectant on the death 
of Musammat Ram Dei. 

After the death of Bahadur Lol his brothers ’ widows Musam- 
mat Kausila and Mnsammat Parbati set up certain claims to 
possession of portion of his estate which had been recorded in 
their names in the village papois. Bahadur Lai died on May 
24th, 1883. 

On February 5th, 1892, Musammat Ram Dei instituted a suit 
against her two sisler.s-in-law Kausila and Parbati, in which she 
asked (1) for a declaiation that as widow of the last full owner she 
was entitled to possession of the whole o.stato left by lum, and (2) 
for recovery of possession of those portions of that estate whhih 
had been recorded in the names of her sistors-iti-law. 

The suit did not come to trial, for on August 1st, 1892, the 
plaintiff Ram Dei and her two sistcrs-in-law, the difomlants, con- 
jointly with Musammat Kirpa Doi (since deccasod) tho daughter of 
Ram Dei, and with Kanhai Lai, posing as tho adopted son of 
Musammat Parbati, entered into a certain agreomlmt liy which 
they agreed that all the property (with certain exceptions! not 
material here) should bo divided into four equal lot* among the 
four female executants, each taking one lot, and tliat ;eaoh of 
them should be “ the owner and poR.sossor of her share with pro- 
prietary power to make transfer of the same.” ’fhe meaning of 
this is that four women, of whom not one had any title to the 
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absolute ownership of the estate or any part of it, and of whom 
only one had any title to present possession, purport by agreement, 
each to take and confer on each other full proprietary possession 
of portions of Bahadur LaPs estate. They then have recourse to 
the device of an arbitration (so often used in these Provinces as a 
cloak to fraud) and appoint one Badri Prasad, w^ho was general 
agent of Musammat Ram Dei, to be their arbitrator for the purpose 
of dividing the entire landed property, houses and shops, etc., as 
specified in the agreement and deciding cases pending in the Civil 
and Revenue Com ts as regards profits. The only duty imposed 
on the arbitrator is to divide the property into four lots in accord- 
ance with the agreement at which the executants had arrived. 

The arbitrator made his award on January 12th, 1893, 
and Ram Deps §uit was dismissed on January 25th, 1893, in 
accordance with the award made by the arbitrator Badri Prasad 
and dated the 12th January 1893, the parties to bear their own 
costs and to be bound by the award. 

The present suit was instituted by Ram Sarup on the 29th 
June 1904. In his plaint he recited the previous proceedings set 
forth above and prayed for a declaration thatfthe proceedings re- 
lating to the arbitration award of January 12th, 1893, and the 
decree of January 26th, 1893, are after the death of Musammat 
Ram Dei ineffectual a^ against the reversioner, and that they (the 
award and the decree)ai’e nuU and void as against him. 

In other clauses he asks for any othe'r relief to which he may 
be entitled and for costs. The pleas raised by the defendants 
wore principally that the suit was barred by limitation and that 
the defendant had acquired title by adverse possession. 

The learned District Judge found for the plaintifiP on the ques- 
tion of limitation, being of opinion that the suit was not time- 
barred. But on the main issue in the case he was of opinion that 
the plaintiff x/as bound by the decree of January 25th, 1893, on 
the award and therefore dismissed the suit. He founded his judg- 
ment chiefly on Ids view of the well known Shivaganga case and 
other cases which followed it. He apparently did not notice that 
in this case there was no trial in open Court between the con- 
tending parties and that the decree was founded on agreement 
between them. 
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The plaintiff appeals, contending that the Court below was 
wrong in dismissing the suit on the ground tliat the plaintiff was 
bound by the decree of January 25th, 18U3. 

The learned counsel who represented the respondents frankly 
admitted at the hearing that he was unable to support the decree of 
the learned Judge on the ground taken by the latter as to the appel- 
lant being bound by the decree of J anuary 25th, 1893. But while 
abandoning that question the learned counsel proceeded to sup- 
port the decree On another ground which had been decided against 
the respondents in the lower Court, namely, that the suit when 
brought was time-barred. In this the learned counsel was clearly 
within his rights under section 5b 1 of the Code of Civil Procedure. 
His contention was that the limitation rule applicable, is that of 
article 20 of tlie Limitation Act and not article 125 which had 
been applied by the learned tludgc. If the former rule be applic- 
able, the suit undoubtedly was time-burred when instituted. 

How ^rimd /(icie article 125 ap>pears tn fit the suit exactly. 
But the learned counsel contends that there has been no “aliem- 
tion” by Musammat Ram Dei and tliat therefore the ajipellantis 
not entitled to the limitation period of twelve years provided by 
article 125 and that the suit must lie taken to come imder the 
general article 120. In this contention wo arc unable to concur. 
To work an alienation such as is conloniplatod by" article 126 it 
is not necessary tliat there should bo a formal deed of transfer by 
the female mentioned in that article. It is sufficient if an act be 
done by her which neces^sarily resulted in an alienation. Here we 
have Musammat Ram Dei, a Hindu widow, cntitlotl to possession 
for her lifetime of her husband’s estate, entering into an agreement 
with her daughter and sislcrs-iu-law, none of whom had any title 
to present possession, to hand over to them three-fourths of the es- 
tate she Iiad inherited fiom her husband, cunferring on them not 
a life-interest such as she herself jiosse.Hscd, but an absolute pro- 
prietary interest, and to take a similar interest for heiisclf in one- 
fourth portion of the estate which she retained for herself. To 
carry out this object she resorts to the device of an arbitration; 
appoints an arbitrator formally to divide the estate into foui’ lots, 
and then on the making of the award has tho latter presented to 
the Court before which her suit was pending and allow's the suit 
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feo be dismissed in accordance with the award which the decree 
made in the suit declares is to be binding on the parties. 

Such an act in our opinion amounts to an alienation as far as 
Musammat Ram Dei was concerned. It was no doubt ajpre- 
tended alienation^ as she bad no power to confer an absolute 
estate on her co-signatories to the agreement of August Ist^ 
1892; but it is such an alienation as is aimed at by article 
125 of the Limitation Act. In this opinion we are supported by 
the case of Shea Singh v. Jeoni (1) in which it was held that the 
action of a Hindu widow in allowing a collusive suit to be 
brought against her for possession of her late husband’s .estate 
, and in confessing judgment and suffering a decree to be passed in 
favour of the plaintiff amounted to an alienation within the mean- 
ing of article 126 of the Limitation Act. In that decision and 
in the reason on which it is founded .we fully concur: We 
find that in this case the widow Musammat Earn Dei did an 
act which necessarily resulted in the pretended transfer with an 
absolute title of portions of her husband’s estate to her daughter 
and sisters-in-law. 

We concur with the learned District Judge in holding that 
the suit is not time-barred. Mr. O^Gonor for respondents also 
contended that the plaint disclosed no cause of action in that no 
relief was asked for in respect of the agreement of August 1892. 
To that it is sufficient to reply that in the plaint relief is 
asked against the proceedings relating to the arbitration award of 
January 1893 and the decree of January 26, 1893, which we inter- 
pret to mean all proceedings leading up to and resulting in that 
award and decree. The agreement of August 1892 and the 
appointment of Badri Prasad to divide the property, were, we 
have no hesitation in holding, proceedings relating to the award 
and as such were proceedings against which relief was prayed. 

For the above reasons we allow this appeal. We set aside 
the decree of the District Judge and we remand the record to 
him for decision on the issues left undecided by him. The objec- 
tion fails and is dismissed with costs. Appellant is entitled to 
the costs of this appeal. 

Appeal decreed and cause remanded* 

(1) (1897) L L. E., 19 AU., 634. 
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PRIVY COUNCIL. 

li Ui BAHADUR and othsks (Pdaintiifs) r. KANHAIYA LAL 

2ih appeal from the High Court, at Allahabad] 

Jimdit iav-Jimt md onm ofprocf as to whethsr^ro* 

if mn*e$tnd or sHf^aeq^ired — Muelen^ ofaneesiral jpro^ert^—J^f0» 
jmrrAm^d wAite limn^ — Will disposing of ancestral pro> 

pertg^^MmUdiip of---, 

A Miudu, the head of a joint family goyernod by the Mitakshara kw, left 
property which on hia death in 1840 piiised to hit three sons, who remained 
joint until 1860 when they eame to a partition amongst themselves. There 
was nothing ?o show that any of them then had any separate property. At 
that time o||ft of them had i^o sons and another son was born to him after 

the pavtUion. The father and these three sons lived together jointly and 

acquired other property. The father died in 1894 leaving a will by which he* 
gave a small allowance and a residence to eacit of his younger sons, and left 
all the rest of his property to his eld^at son describing it as his self, 
acquired property. In a suit brought by the two younger sons against their 
brother to set aside the will, the validity of ^hich depended on the question 
whether the property was ancestral or .self-icquii-'d. the Judicial Committee 
(M'vorsing the decision of the High Court) held that the share taken on par- 
tition by the father of tho pkintiflts and defendant was ancestral property 
I in which from thbir birth his sons acquired an intercstj that there thus 
being a nucleus of ancestral pioperty the onus was on the defendant to show 
that the pr 0 j[) 6 rfcy in suit was self-acquired and not purchased with ancestral 
funds ; that such onus had not been discharged j that on the contrary the 
evidence showed that there was a common stock of the whole family into which 
each member voluntarily threw what he might otherwise have claimed as 
self -acquired and that the property purchased by, or with the assistance of, 
the joint funds was joint property, and did not belong to any particular mem- 
ber of tho family, 'Phere was therefore no self* acquired property, and the 
will was consequently inoperative to defeat the claim of the younger sons to 
a share in the family estate. 

Abi'Eal from a judgment and decree (December 2lsb, 190.) 
of the High Court at Allahabad which varied and substantially 
reversed a decree (March 80th, 1898) of tho Subordinate Judge 
of Bareilly. , 

The parties to the suit out of which this appeal arose were 
brothers, the sons of one Durga Prasad, who died on the 6th April 
1894. Durga Prasad was one of the three sons of one Gobind Bam, 


jPrssent : — hoid Davey, Lord Bobxexsok, 8ir Anbbkw Boobeb, and Sir 
ABxnnB Wilson. 
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who was a patwari, or Tillage accountantj the other two sons being 
J wala Prasad and Hazari Lai. Gobind Earn died in 1849, at 
which time Dorga Prasad was a student in Bareilly College, aged 
about 20, his younger brothers being about 18 and 11, respectively. 
In 1852 Durga Prasad entered the service of Government and 
after holding various offices in the Education Department became 
ultimately an inspector of schools on a salary o£ Es. 760 a 
month. He retired in 1885 on a pension of Ks. 4,000 a year 
which he enjoyed until his death in 1894. 

Durga Pi’asad left two wilL, one made on the 3rd April and the 
other on the 11th December 1893. By the later will he fixed 
for each of the plaintiffs an allowance of Es. 35 a month and 
gave to each of them a house for residence : the remainder of his 
property, movable and immovable, he bequeathed to his eldest 
son, the defendant. The will recited that all the property con- 
stituting the estate of Durga Prasad was his self-acquired property, 
and it set forth the reasons for the unequal distribution under it. 
Administration with the will annexed was granted to the defend- 
ant, and the objections to the grant raised by the plaintiffs on 
the grounds that the will was not genuine, and that if genuine it 
was made under undue influence, were disallowed; and the 
plaintiffs brought the present suit for a declaration that the two 
wills made by Durga Pra«ad were opposed to Hindu Law, in- 
valid and void, and that Durga Prasad w^as not competent to 
make them. 

The plaintiffs in the plaint alleged that Gobind Earn possessed 
ancestral zamindari propeity and carried on money lending and 
left at his death property and cash to the extent of Es. 35,000 ; 
that after his death considerable immovable property was pur- 
chased by his sons with funds left by Mm ; that in 1866, the three ^ 
sons divided the property and each took separate possession of 
his share ; that the income arising from Durga Prasad^s share was 
Es. 400 a* year; that this income was kept in deposit and was 
invested in money-lending ; that the funds which thus accumu- 
lated were credited in the firm of Lachmi Narain at Bareilly ; 
and that property was purchased, and additions were made to 
the ancestral property with the help of those funds. They say 
that all the property thus acquired was ancestral joint property 
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in whiok Durga Prasad’s sons acquiretl a joint interest with 
and that according to Hindu Lsiw he was not competent to divide 
the pi’oporty unequally under his will, without the consent of all 
the co-sharers. 

The defendant, on the other hand, alleged that Gobind Tmto 
left no funds or immovable proi)orty, and that the whole of the 
property in suit was acquired by Durga Prasad himself with the 
savings from his income. 

The Subordinate J udge held in the evidence that Gobind Earn 
left property worth Es. 20,000 or Es. 25,000; that shares in two 
villages were purchased after his death with funds left by him ; 
that Durga Prasad’s share of the ancestral property yielded an 
income of Es. 426 a year ; that with the accumulations of this 
income other property was bought ; that Durga Prasad threw into 
the common stock any jiroportv which ho may have acquired 
separately, aud that the whole of the propc-rty which existed at 
the time of his death was joint family property belonging to him- 
self and his three sons. 

As a result of those findings tho Subordinate Judge held that 
the wills were invalid aud void according to Hindu law, and 
made a decree in favour of the plaintifts. 

On appeal the High Court (Banebji and Aikmah, JJ.) deli- 
vered separate judgments, the result of wMoh was to vary consi- 
derably the decision of the Subordinate Judge. 

Bahebji J, said : — 

“ Tho principal questions w« have to deteimiao in this appeal are, firstly, 
wliotlier Gobind Bam lef fc any and what property, and secondly, wbefclier 
tlio property in suit Or any portion thereof in the eolf«ac(iuired property 
of Durga Prasad. We shall also have to consider the further q^uestion 
whether Durga Prasad threw any of his self«aofiuisifcions into the common 
stook'^ 

After discussing at length the evidenee on the first point ho 
eame to the conclusion that— 

I am unablo to concur with tho opinion of the Court below that the oral 
evidence proves that Gobind Bam died possessed of property of considerable 

Talue.” 

As to the second point he said :~ 

**Both parties agree that after tho death of Gobind Bam his three sons, 
Durga Prasad, Jwala l^rasad and Hazari Lai lived jointly as members of a 
joint Hindu family until a partition of the joint property was effiocted on 
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the 24th April 1866. At that time the foEowing items of immovable property 
were owned the ^ree brothers 

1907 

(1) Sagalpur 

... 3 biswas and odd. 

Laii 

AW A TUTT? 

(2) Patehpur ... 

... 17 biswas and odd. 

lOilA/ U Xm 

V, 

(3) Abhairajpur ... ... 

... 15 biswas. 

Kakhaita 

(4) Milak land in Karampur ... 

(5) Milak land in Bohit ... 

(6) Grove in Salehnagar 

(7) Dwelling house. 

... 20 bighas. 

... 6 bighas. 

... 6 bighas and odd. 

Lal, 


The last two items were admittedly ancestral. Sagalpur, Patehpiir and 
the land in Karampur have been proved to have been acquired by the three 
brothers in 1861, or about that time. Sagalpur was purchased for Ks. 1,565 
under sale-deed dated 3rd March 1851, and Patehpur, by sale-deed dated 17feh 
August 1851, for Bs, 1,605. The value of the land in Karampur is stated in 
the plaint to be Es. 125 and there is nothing to prove the contrary. There is 
no evidence whatever to prove by whom the remaining items of property 
were acquired and when. It is contended that in the absence of evidence 
showing the source from which came the purchase money for the acquisition 
of these properties they must be presumed to be either ancestral property 
or property acquired with ancestral funds. With this contention I am 
unable to agree. The property was undoubtedly the property of the three 
brothers who formed a joint family, but, as rightly observed by Mr. Mayne 
(Hindu Law, 6th edition, p. 838), ** property may be joint property without 
having been ancestral,” and I am not aware of any presumption in Hindu Law 
that joint property must be deemed to be ancestral unless the contrary is 
shown. I agree with Karran, J,, that "if in order that the plaintiffs should 
succeed in their suit it be necessary that the property . , , should be held 
to have been , , * ancestral property, it lies upon the plaintiffs to prove in 
some way or other that it was [ancestral . . . • There is no presump- 
tion in Hindu Law upon the point which they can invoke in their favour,** 
WmaJbhai v, Achraihai (JL), This view was approved by Sargent, 

C. J,,and Bayley, J., in Ahmedhhoy Sahiblhoy v. Cassumlhoy Ahmedlhoy (2) and 
we have not been referred to any authority in which a different opinion was 
held. The plaintiffs have not, in my judgment, given any credible evidence 
which proves that the property was acquired with ancestral funds. The 
learned Subordinate Judge says that as the sons of Gobind Earn had no income 
before 1852, it may be presumed that Sagalpur and Eatehpur were purchased 
by the three brothers with ancestral funds. This observation would have had 
considerable force had it been shown that there were ancestral funds with 
which the purch^es could have been made, but there is no evidence worth the 
name on the point. Further, it is not strictly correct to say that the brothers 
had no income, Hazari Lai was, it is true, very young, but Jwala Prasad was 
holding the office of patwari. It is possible, and it is not improbable, that he 
and Durga Prasad raised money for the purpose of making the purchases. 
Durga Prasad was at the time about 22 years of age. He had received education 

(1) (1886) I. L. R., 12 Bom., 122, at p. 131. (2) (1889) I. L. E., 18 

Bom., 534. 
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at the Bareilly Oollego of a kind much superior to that generally obtained 
in those days by the son of a village accountant and expected to enter 
the service of Government, as he did about eighteen months later on a salary 
of Bs. 70 a month, not a very small sum in those days. He and Jwala Prasad 
were therefore in a position to borrow money for acquiring property, ifc 
must be admitted that there is no evidence that money was actually borrowed, 
but this is not to bo w-ondered at having regard to the difficulty of obtaining 
such evidence after the lapse of neatly fifty years. There is, however, no 
a priori improbability as to the brothers having, as suggested, raised money on 
their own account for the purchase of property. Anyhow it w^as for the 
plaintiffs to prove the existence of ancestral funds and this they have failed 
to do. In the recent ease of J>mm Man Mijai Mahadur Singh v, Xndargal 
Singh (8) their Lordships of the Privy Council affirmed the rule that <"he who 
claims property through some other person must show the property to have 
been vested in that j^rson.” In this case the plaintiffs claim the property 
which their father possessed at the time of i^rtition in 1866 on the ground 
that p^irt of it was vested in Goblnd Kam and the remainder was acquired with 
funds left by Gobind Pam, Upon the principle laid down hy the Privy 
Council it was for them to establish their allegation, to use the words of Parran, 
J., “in some way or other," The dwelling house and the ono-tlurd share in 
the grove in Salehnagar yielded no income, and except the oral evidence which, 
as stated above, I consider to be untrustworthy, there is nothing to support 
the plaintiffs* allegations in regard io the rest of the property. The exis- 
tence of an ancestral nucleus for the acquisition of other property has not, 
therefore, been established. 

Even if it be assumed that the seven items of property mentioned above 
arc either property left by Gobind Earn or property acquired with funds which 
belonged to him> 1 am of opinion that it has been satisfactorily shown that 
the income arising therefrom vras wholly insufficient to form the nucleus for 
the subsequent acquisitions,** 

After referring to the expeaso-i which had to bo paid out of 
the income of Durga Prasad boforo it was available for further 
acquisitioirs ho said: 

“ All these expenses could hardly bo covered by the income of the pro- 
perty which ho owned at the time of the |>artition; so that nothing went 
into his pocket which he could accumulate and employ in purchasing other 
property. In this respect the present suit closely resembles the case of 
Xakshman Magaram v. Jamnahai (4)* As in that case so in this the income 
from property which wo may assume to bo ancestral could pot have formed the 
source from which was derived any part of the purchase money of the pro- 
perty acquired after partition, and therefore there wm no nucleus of ancestral 
funds for the acquisition of that property, 

From the above it follows that the property acquired after the partition 
of 1866 must have been acquired by Durga Prasad without the aid of ancestral 

( 8 ) ( 1899 ) I, L. K., 20 Calc., 871 : L. E„ 26 I. A., 22 C». (I) ( 1882 ) I. L. E, 

6 Bom., 22 fi, 
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funds and with his own separate earnings. There is, moreover, ample and 
satisfactory evidence which proves that the income of the property which 
existed before partition was not at all employed in the purchase of the pro- 
perty Subsequently acquired. This evidence is afforded by the accounts of the 
firm of Jado Bai, Baldeo Prasad, which the plaintiffs have caused to be 
produced.” 

After examining and considering the accounts he said : — 

The conclusion at which I have arrived is that it has not been proved 
that there was any nucleus of ancestral property, and that it has been 
established on the contrary that the acquisitions made by Durga Prasad were 
made with his separate funds and without the aid of ancestral funds. 

The Court below has held that the separate acquisitions of Durga Prasad 
were thrown by him into the common stock and that they therefore formed 
the joint property of himself and his sons. This, it may he observed, was not 
the case set up by the plaintiffs in their plaint, but has been spelt out for 
them by the learned Subordinate Judge. Bo doubt, as Mr. Mayne says (p. 339, 
6th edition) ‘ property which was originally self-acquired may become joint 
property, if it has been voluntarily thrown by the owner into the joint stock,' 
but he points out that * to create such a new title, however, a clear intention 
to waive the separate rights of the owner must be established.* What is 
liiere in this case to show that Durga Prasad ever intended to waive his 
separate rights and to declare the whole of his property to he the joint pro- 
perty of himself and his sons ? The only circumstance to which 'the Court below 
refers as indicating his intention is that he did not keep the income from the 
property separate from his salary, but ' amalgamated them into one gene- 
ral fund.* This certainly is not sufficient evidence of his intention to create 
a new title in his sons which they did not originally possess. The whole of 
Durga Prasad's conduct towards the plaintiffs, the feeling of displeasure 
and dissatisfaction which he entertained for them, negatived the existence of 
such an intention. This is not a case of the blending of separate property 
with joint property or of separate funds with joint funds, and I am unable to 
agree with the view of the Court below on the point. 

“In my judgment the plaintiffs have failed to substantiate their claim 
except as to the grove in Salehnagar and the dwelling house called the 
* dewankhana,' both of which are ancestral property. As to these two items of 
property the will of Durga Prasad cannot have any operation so as to deprive 
the plaintiffs of their vested interest in them. To this extent the decree of 
the Court below should, I think, be sustained, but the remainder of the claim 
must be dismissed, the appeal allowed and the decree of the Court below set 
aside. ” • 

Aikman, J., said ; — 

I concur generally in the judgment which has just been delivered by my 
learned brother. In addition, however, to the items of property in respect of 
which he would sustain the decree of the lower Court, I would sustain that 
decree iu respect of two other items, namely, the shares in Fatehpur and 
Sagalpur (items 6 and 7 in the first schedule attached to the plaint). These 
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sliares were purchased two years after the death of Gobind Earn by his three 
sons, who were then aged twenty-two, twenty and thirteen ^yoars, respectively 
At the time of the pnrchaso Burga Prasad had not entered Government 
employment. It is true that the second son, Jwala Prasad, was at the time a 
patwari, but his pay as such would not at the ontside be more than Hs. 10 a 
month. I consider it in the highest degree im pi obable that these youths 
could raiho money by borrowing for the purchase of these properties. I have 
no hesitation in saying that Hazari Lai has grossly exaggerated the amount of 
the property left by his father, hut I believe that 1 ho father did leave enough 
to enable his sons to make the pui*chase referred to above. As has been shown 
by my learned colleague, the income of these two properties was not sufficient 
to form a nucleus for the acquisition of the other properties, which I agree 
in finding were acquired by Burga Prasad from his own savings,'’' 

The result of the decree of tkf appellate Court was by uphold- 
ing the will of Durga Prasad of the 1 1th December 1883 todeprife 
the plaintiffs of all the property in suit except their sliares in the 
grove in Salehnagar, the “Dewankhana,” Fatelipur and Sagal- 
pur. 

On this appeal W. A. Maihes for the appillants contended that 
the High Court had w rongly placed the onus of proof on the appel- 
lants. As the family was a Joint Hindu family and admittedly 
possessed of some ancestral property, the prt'sumpf ion was that the 
properties were all joint, and it was for the respondent to prove his 
contention that the properties in suit had been purchased by self- 
acquired funds. Reference was made to DhuTtn Dasa Pandey 
V. Shama Soondri Dibmh (1 ) ; and Gopee Kriat Goasain v. 
Ganga Peraaud Goaaain (2). If there was only a nucleus of 
ancestral property that was all that was necessary, and it was 
shown by the evidence that there was a considerable amount of 
ancestral property. Snch of the ancestral property as descended to 
Durga Prasad by inheritance, and any property purchased with 
ancestral funds, or the income of such ancestral property became 
joint property which vested in his sons at their birth, and which 
Durga Prasad was incompetent to deal with by alienation or by 
will without his son’s consent. He could not therefore give it to 
one to the exclusion of the others unless the latter agreed to its 
being so dealt with. Hero, it was submitted, the ancestral pro- 
perty contributed in a material degree to the acquisition of tiie 
funds with which the other properties were purchased, so that the 

^1) (1848) 8 Moom's I. A. 229 (240). (0) (1864) 6 Moore’s I. A. 68. 
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properties so acquired became joint property. Mampershad 
Tewarry v. Shea Ch%Tn Dass (1); and LuximonRow Sudasew 
V. Mullar Row Bajee (2) were referred to. The augmentation 
or improvement of the joint property by one member with the 
aid of joint funds would make such augmentation or improve- 
ment joint property. Eeferenee was made to Guruchurn Doss v. 
Goluhmonee Dossee (3) and ZakshTrian Mayaram v. Jamnahai 
(4). As to the gains made by a member of a joint family who h^ 
received education out of the joint funds Duriasula QaTiga^ 
dharudu v. Durvasula Narasammah (5) was cited showing 
that such gains became joint and inalienable. There was only 
one account kept of all the funds, which showed that Durga 
Prasad mixed what would otherwise have been his self-acquired 
funds wilh the joint funds, and by so doing made them joint. ♦ 

G. E. A. Ross for the respondent contended that the property 
in suit was the self-acquired property of Durga Prasad, and was 
not acquired by the use of joint ancestral funds. The evidence 
showed, and the High Court had rightly found, that Gobind Earn 
left but very little ancestral property, and that the income of Durga 
Prasad^s share of it was quite insufficient, after meeting the 
expenses of his family, to enable Durga Prasad to acquire the 
properties now in suit. It was also proved that Durga Prasad had a 
considerable income of his own from which he could have acquired 
such properties, and after the admitted partition of Duiga Prasad 
and his brothers the presumption was that he did so acquire them, 
and the onus had been rightly placed on the appellants to show 
they were acquired by joint funds. It was contended on the 
findings of the High Court, which, it was submitted, were correct, 
that there was no nucleus of ancestral property from which other 
properties could have been purchased, and that it was conclusively 
shown that Durga Prasad had purchased them with his self- 
acquired funds. ^^Hucleus^^ of ancestral property meant income of 
ancestral property, and there was never sufficient of such income to 
purchase the properties now in dispute. Eeference was made to 
Mayne^s Hindu Law, 7th edition, page 848 and the same authority, 
page 343, paragraph 276, 6th edition, page 333. Durga Prasad was 

(1) (1866) 10 Moore^s I. A, 490 (605). (3) (1843) 1 FuUon, 165 (174). 

(2) (1831) 2 Knapp, P. C. 60. (4) (1882) 1. L. K., 6 Bom., 226. 

(6) (1872) 7 Mad., H. C., 47. 
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therefore entitled to dispose of the property in suit (other than 
that; exeepted in the decree of the High Court), and his will was 
valid. 

Bailees replied. 

1907, February Sth.-^The judgment of their Lordships was 
delivered by Sir Andrew Scoble : — 

The litigation in this case began between* three brothers, sous 
of one Durga Prasad, two of whom, named Lai Bahadur and 
Jagdamba Prasad, brought a suit against their elder brother, 
Kanhaiya Lai, the present respondent, to set aside a will made by 
their father, which they contended was invalid and void accord- 
ing to Hindu law. Jagdamba Prasad has died since the institu- 
tion of the suit, and his minor sons represent his interest in this 
appeal. 

Diirga Prasad was one of the three sons of one Gobiud Earn, 
and it is admitted that he separated from his two brothers, Jwala 
Prasad and Hazari Lai, in 1866. Up to that time the three 
brothers had foimcd a joint Hindu family ; but a complete parti- 
tion of the family property, whatever it was, was then made 
between them. At the date of the partition, two of Durga 
Prasad^s sons, Kanhaiya Lai and Lai Bahadur, were living; the 
third son, Jagdamba Prasad, was born subsequently. 

The most important question which their Lordships have had 
to consider, has been, how much (if any) of the property then par- 
titioned was ancestral ; and this depends upon how much property 
was left by Gobind Ram at the time of his death in 1849. For 
the respondent it was at one time contended that he left no 
funds or immovable propeity;^^ but that contention has since 
been abandoned. In the High Court, Banorji J., found that the 
only immovable property left by him was a grove in Salehnagar, 
which is valued at Rs. 666 in the plaint, and a dewankhana, which, 
it is admitted, was awarded to Durga Prasad at the time of the 
partition. But Aikrnan, J., while concurring generally with the 
judgment of Banerji, J., held that certain estates known as Eateh- 
pur and Sagalpur must also be treated as having des(?©nded from 
Gobind Ram. And at the hearing before their Lordships, the 
learned Counsel for the respondent admitted that a third eStilte, 
named Abhairajpur, must be taken as standing on the same 
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footing as the two awarded by Aikman, J, There is therefore no 
doubt that these five properties at least were inherited from 
Grobind Ram. 

There is evidence that he had other properties also. A wit- 
ness called on behalf of the respondent, named Bhairon Prasad, 
who is quite unconnected with the family, but a relative of the 
banting firm by which Gobind Ram was employed, says that he 
used to see Gobind Ram. He was a patwari (of several villages), 
and a karinda (agent) of Chaudhri Haubat Ram,^^ the witness^ 
uncle. He used to come to Ghaudhii Saheb^e house.'^ He 
was worth twenty or twenty-four thousand rupees.^^ As this 
witness was 21 years of age at the time of Gobind Ram^s death, 
and was in the habit of sitting daily at his imcle^s place of busi- 
ness, he would have the means of knowing something about the 
persons employed in his uncle’s firm, though he might not be 
minutely acquainted with their affairs, and their Lordships see 
no reason for discrediting his testimony. It tends to confirm the 
evidence of Hazari Lai, who values his father’s estate at forty- 
thousand rupees, and says that besides immovable property he 
had mortgages and monetary dealings which, after his death, 
were gradually realized in cash by his sons. Hazari Lai’s 
evidence was disbelieved on some points by Banerji, J., but after 
making every allowance for exaggeration on his part, their Lord- 
ships cannot but come to the conclusion that Gobind Ram left 
considerable property both in land and securities for money. 

This conclusion is supported by the circumstances of his 
family at and immediately after his death. It is conceded that 
he and his three sons constituted a joint Hindu family. When 
he died in 1849, his son Durga Prasad was about 20 years of 
age and a student at Bareilly Uollege; Jwala Prasad was 17 or 
18 years of age ; and Hazari Lai 10 or 11, All three were 
maintained and educated at their father’s expense. No one of 
them was in-any employment until October 1852, when Durga 
Prasad, then a first-class student at the Bareilly College, was 
appointed Officiating Visitor of the Bareilly District, on a pay of 
Es. 70 per month. For about three years, therefore, the three 
brothers had been living on funds which they had not earned; and 
as they had also, in 1851, purchased the two estates of Patephur 
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and SagalpuF; to which reference has already been made, for 
Rs. 1,606 and Es. 1,560, respectively, it is tolerably clear that the 
money for tl ese purchases must have been provided from funds 
left by their father. Abhairajpnr was still more valuable, as in 
1870 it was leased, together with Fatehpur and a fraction of 
Bagalpiir, at a jama of Rs. 1,300 per annum. There is evidence 
also that Gobind Earn had lands in Kun ja and other villages • 
and it is certain that besides the dewaukhana already mentioned 
he left several houses in Bareilly, which are still in possession 
of member 6 of the family. There were ‘also debts due to, and 
mortgages held by, liim. 

The property left by Gobind Earn, with its accretions, was 
held jointly by his three sons from the time of his death in 1849 
until 1866. In t! at year a partition of tlie joint estates was made 
between the three brothers, and there is^no suggestion that, at 
that time, any of them had any separate estate. The share then 
taken by Durga Prasad w’^as undoubtedly ancestral property, as 
between him and his sons, who fiom tlie moment of their birth 
acquired an interest in it. And as after the partition he and his 
sons lived together as a joint Hindu family until the time of his 
death in 1894, it is clear that he had no right to dispose by will 
of, at all events, this part of his property. 

But it was contended that any property acquired by Durga 
Prasad after the partition w^as acquired bj?' him wdtliout the aid 
of ancestral funds, and with his own separate earnings,’^ and that 
he therefore had the riglit to dispose of it as self-acquired property. 
This argument derives support from the fact that, after entering 
the service of Government in 1852, Durga Prasad held vaiious 
oJffices in the Education Department, In 1868 he was a Head 
Clerk in the English office, with a salary of Rs. 160 per month; 
in 1862 he was a head master on a salary of Es. 200 a month; 
in 1866 he was appointed a Junior Inspector of Schools on Es. 300 
per month, and eventually he became an Inspector of Schools on 
a salary of Es. 760 per month. In 1886, lie retired on a pension 
of Es, 4,000 a year. During the latter years of his life, therefore, 
he was in a position to save a fair portion of his income. But 
what are the circumstances of the case ? It is admitted that Durga 
Prasad and his sons lived together as a joint Hindu family, and 
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it; is eataDlished that there was a considerable nucleus of ancestral 
property in his hands after the partition. The onus was therefore 
on the respondent to prove that his subsequently acquired property 
was hisseparate estate. How has the onus been discharged ? The 
most reliable evidence on the point is that contained in the books 
of Lachmi Narain, a native banker of Bareilly, with whose firm 
Durga Prasad kept an account from 1866, the year of the parti- 
tion, until 1884, when it was closed. These books were produced 
on behalf of the appellant, and the clerk who produced them 
said : — I knew Durga Prasad, He had an account with the 
firm. The income from villages and pay used to be deposited. 
There was but one accounfc.^^ So far as their Lordships are able 
to form an opinion, this appears to be a correct description, and 
it was not controverted by the learned counsel for the respondent. 
The entries show that properties of considerable value were from 
time to time purchased by Durga Prasad, and that he did not in 
any way descriminate between the sources of his income, but 
blended them all in one general account. There is oral evidence, 
also, that his sons when they l;ecame of age to earn their own 
living, gave the pay which they received to their father, with 
whom they lived and by whom they were supported. This is 
strong evidence that there was but one oommou stock of the whole 
family, into which each voluntarily threw what he might other- 
wise have claimed as self-acquired ; and that the property purchased 
by, or with the assistance of, the joint funds, was joint property of 
the family, and not of any particular member of it. 

In the last year of his life Durga Prasad became dissatisfied 
with the conduct of his two younger sons, and made and registered 
a will, dated 3rd April 1893, by which, in effect, he divided the 
family property, which he treated as having been exclusively 
acquired” by himself, in unequal shares between his three sons. 
By a subsequent will, dated 11th December 1893, which practically 
revoked the former will, ani the execution of which is not now 
contested, he gave an allowance of Rs. 35 per month, and a dwel- 
ling-house to each of his two younger sons, and left the whole of his 
remaining property to his eldest son, the present respondent. In 
this will no particulars of his property are given, but it purports 
to deal with all the movable and immovable properties which 
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will constitute my estate on my death and which are my self- 
acquired properties.” 

In the view which their Lordships take of this case, there were 
no properties of Durga Prasad at the time of his death which 
aocordiug to Hindu law, could he classified as self-acquired, and 
the will is theiefore inoperative to defeat the claim of the younger 
sons to a share in the family estate. They will therefore humbly 
advise His Majesty that the appeal ought to be allowed and the 
judgment of the High Court reversed with costs, and that the 
decree of the Subordinate Judge of Bareilly, dated 30th March 
1898, ought to be confirmed. The i-espondent must pay the costs 
of this appeal. 

Appeal allowed. 

Solicitors for the appellants : — T. 0. Summerhays & Son. 

Solicitors for the respondent :■ — Barrow, Rogers & NeviU. 

J. V. W. 
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Before Sir John Stanley t Knighit Oldef Justice t and Jsfn Justice Sir William 

Bur kit t, 

X^BEONATH MUKEBJI (ri.AiNTi:e:F) i;. BISHNATH PIUSAD (iXMaNDANT).* 
Civil Brocedure Code^ section 4iZ'^ Suit to recover fees for medical attendance 
^Fees partly secured by a joromissory not Separate suits upon the 
fromissory note and for the unsecured halancS'^LaUer suit barred, 

A, a doctor, agreed witli B to accompany B to Hardwar as ixis medical 
attendant on a fee of Bs. 100 a day. After seven days B gave A a promissory 
note for Bs. 700, representing seven days’ fees. B, who was a vakil, also 
promised to assist A professionally in certain litigation. B, however, died 
before he could fulfil his agreement to render professional services. A sued 
B’s son upon the promissory note first, and subseg^ucntly in a separate suit for 
the balance of his foes for attendance at Hardwar under the alleged agreement 
and for fees for later attendance at Benaies, Held that the second suit was 
barred by the provisions of section 43 of the Code of Civil Procedure so far as 
the fees for attendance at Hardwar wore concornod, thougli not in respect of 
the other fees claimed. 

In this case the plaintiff had been the medical attendant of 
the father of the defendant. Tiio plaintiff alleged that in June 

^ Second Appeal No. 506 of 1900, from a decree of A. Paterson, Esq., 
District Judge ojt Benares, dated the Ooh of June 1905, confirming a decree of 
Baba Hira Lai Sinha, Munsif of Benares, dated the 13 bh of Eobruary 1906. 
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1903^ wlien his patient Raghiinatli Prasad was serionsly ill, he 
accompanied him to Hard war as medical attendant on the express 
agreement that he would receive as remuneration Rs, 100 per 
diem. The plaintiff says that he treated Eaghunath Prasad at 
Hardwar for 13 days, and, therefore, according to the contract, 
in respect of this attendance he was entitled to a sum of 
Rs. 1,300. He alleges that on the l3th of July 1903, Eaghunath 
Prasad executed a promissory note in his favour for Es. 700 In 
respect of the fees for &even days and undertook to act as his 
pleader in certain legal proceedings instituted by the plaintiff in 
lieu of the fees, amounting to Rs. 600, for the remaining six days. 
Eaghunath Prasad died on the 26th of October 1903, and so was 
unable to render any legal assistance to the plaintiff in the suit 
in question. After the death of Eaghunath Prasad, the plaintiff 
instituted a suit against his son Bishnath Prasad, the present 
defendant, to recover the amount due on the promissory note 
abovemention ed. The present suit was brought to recover fees 
for the remaining six days at Hardwar, as well as for subsequent 
attendance at Benares from the 21st October 1908 to the 26th 
October 1903. The Court of first instance (Munsif of Benares) 
gave the plaintiff a decree in one suit for Rs. 7Q0 on the promis- 
sory note, but dismissed the other suit on the merits. On appeal 
the District Judge confirmed the MimsiPs decree in the second 
(the present) suit holding that sections 43 and 45 of the Code of 
Civil Procedure barred the claim. The plaintiff appealed to the 
High Court. 

Dr. Satish Chandra Banerji^ for the appellant. 

Mr. W. Wallach an cl Babu Satya Narain^ for the respondent. 

Stanley, C J., and Btjbkitt, J.— This appeal arises out of a 
suit which was instituted by the plaintiff to recover fees alleged 
to be due to him by the defendant in respect of the medical treat- 
ment of the late Babu Eaghunath Prasad, the father of the defen- 
dant, and also fees for the treatment of the defendant. The Courts 
below have dismissed the suit on the ground that an earlier suit 
was instituted, which is said to have been in respect of the same 
cause of action. That was a suit for Rs. 700 for fees for seven 
days out of thirteen days in which the plaintiff attended at Har- 
dwar upon Eaghunath Prasad. The lower appellate Court held 
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that the claim now put forward, which is in respect of fees for the 
remaining six days of the thirteen and for fees of later atten- 
dances, ought to have been put forward in the former suit, and 
not having been put forward in that suit, it is barred by the pro- 
visions of section 43 of the Code of Civil Pioceduie. That section 
provides that every suit shall include the whole claim which the 
plaintiff is entitled to make in respect of the cause of action. The 
facts as alleged by the plaintiff* are, that in the month of June 
1903, when Raghunath Prasad was seriously ill, he accompanied 
him to Hardwar as medical attendant on the express agreement 
that he would receive as renuineralion Es, 100 per diem. The 
plaintiff says that he treated Raghunath Prasad at Hardwar for 
thirteen days, and therefore, according to the contract, in respect 
of this attendance he was entitled to a sum of Rs. 1,300. 
Ho alleges tliat on the 13fch of July 1903, Raghunath Prasad 
executed a promissory note in his favour for Rs. 700 in respect of 
the fees for seven days and undertook to act as his pleader 
in certain legal proceedings instituted by the plaintiff in lieu 
of the fees amouutiijg to Rs. 600 for the remaining six days, 
Raghunath Prasad died on the 26 th of October 1903, and so 
was unable to render any legal assistance to the plaintiff in the 
suit in question. The plaintiff now claims in the pres^eut suit 
the recovery of the Rs. 600 remaining unpaid, as also fees inrespect 
of subsequent attendance at Benares upon Raghunath Prasad and 
the defendant from the 21 ^t of October 1903 to the 26th of 
October 1903. The lower appellate Court has, as we have said, 
held that suit is barred by the provisions of section 43. 

As regards the claim in respect of the Rs. 600 which is alleged 
to be payable under the agreement entered into for the treatment 
of Raghunath Prasad at Hardwar, we think the louver appellate 
Court was right. The cause of action wluch is set up in this case, 
so far as regards the attendances at Hardwar, is the same cause 
of action as gave rise to the earlier suit. The cauce of action was 
in reality the breach of the agreement alleged in the second 
paragraph of the plaint to pay a fee of Rs. 100 per day for the 
attendance of the plaintiff on Raghunath Prasad at Hardwar. It 
is true that Raghunath Prasad executed a promissory note to secure 
the payment of Rs. 700 on account of fees for seven days, but the 
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fact that this security was given does not take the case out of 
section 43 because of the proviso to that section, whicfi is in the 
following terms : — For the purposes of this section an obligation 
and a collateral security for its performance shall be deemed to 
constitute but one cause of action/^ The contention, therefore, 
that the cause of action on the promissory note is one cause of action, 
and the cause of action for the recovery of the balance of Es. 600 
forms another cause of action, is not well founded. The cause of 
action is in reality, as we have said, the breach of the agreement 
to pay Es, 100 per diem for attendance at Hard war. When then 
the plaintiff instituted his suit for the recovery of the amount of 
the promissory note he ought in our judgment, to have included 
in his claim a claim for the balance of Es. 600* Owing to the death 
of Eaghunath Prasad the agreement which he had entered into to 
appear as a pleader for the plaintiff in satisfaction of portion of 
the claim, became incapable of being fulfilled, and this occurred 
before the institution of the plantiff’s first suit. At that time the 
plaintiff was in a position to fall back upon the provisions of the 
agreement as it originally stood. We therefore think that as 
regards this portion of the claim the appeal must fail. 

The claim, however, includes a claim for fees for attendance 
at Benares in the month of October 1903. This attendance was 
not provided for in the agreement which is set foith in paiagraph 
2 of the plaint. The same considerations, therefoie, do not apply 
to it. It really is a claim for reasonable lemuneration for services 
rendered by the plaintiff to Eaghunath Prasad and his family 
and does not come within the purview of the earlier agreement. 
In respect of this matter it would appear that a separate cause of 
action arose. Ihis indeed the learned counsel for the defendant 
respondent admit®. 

We therefore must allow the appeal as regards this portion of 
the claim for ^medical attendance at Benares fiom the 2l6t of 
October to the 26bh of October 1903. This portion of the claim 
the learned District Judge hasnot considered. He has peremptori- 
ly disposed of it as being obnoxious to the provisions of section 43. 
We think that that section does not predlude the plaintiff from 
pressing this portion of his claim. We, therefore, so far as this 
portion of the claim is concerned, set aside the decree of the lower 
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appellate Court and remand the appeal to that Court with direc- 
tions that it be re-admitted on the file of pending appeals in its 
original number and be disposed of on the merits. In all other 
respects the appeal is di-snaissed. We think that under the 
circumstances the respondent is entitled to half the costs of this 
apjieal, and wo so direct. We say nothing as to the costs of the 
pliiifitiff aj/pellant. 

Decree modified, 

^Before Mr. Justice Sir (Jeorge Knox. 

PIEBHtJ NABAIN SINGH (Dkoebe-holdeb) v. BALDEO MISRa 
(Jttboment-debtob). * 

Act No, IF of 1882 (Transfer of Tropertg AotJ, section ^0--Mortgaqe^ 

Mortgaged ^fojpertg totally incapable of being sold-^JDecree under section 

90 not obtainable. 

Where property mortgaged was property which the mortgagee could by 
no possibility bring to sale in execution of a decree under his mortgage, it 
was held that no decree over under section 90 of the Transfer of Property Act, 
1882, could be granted, Kedar Hath v- Chandu Mai (1) distinguished. 

This was an application by a mortgagee for a decree over 
under section 90 of the Transfer of Property Act, 1882, based 
upon the ground that inasmuch as the property mortgaged had 
been found not Lo belong to the mortgagor at all, the mortgagee 
was entitled to the remedy sought. The Court of first instance 
(Munsif of Benares) dismissed the application, and this order was 
affirmed by the District Judge on appeal. The decree-holder 
appealed to the High Court, which remitted an issue as to the 
interest possessed at the time of the mortgage and at the time 
of the application under section 90 by the mortgagor in the mort- 
gaged property. The finding returned was that the mortgagor had 
no rights in the holding mortgaged at either time. 

The Hon’ble Pandit Sundar Lai and Munshi Gokul Prasad, 
for the appellant. 

The respondent was not represented. 

Knox, J. — ^The finding to the issue sent down is to the effect 
that the property mortgaged is an occupancy holding of wluoh the 

Second Appeal No. 290 of 1906, from a. decree of G. A. Paterson, Esq., 
District Judge of Benares, dated the 18th of January 1906, confirming a 
decree of Babu Hum Bal Si uha, Munsif of Benares, dated the 3 st of October 
1904. ' 


(1) (1903) I. L. R., 26 All, 25. 
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mortgagor was not tlie tenant at the date of the last settlement, 
nor is at the present day. The result is that the appellant finds 
himself with the property mortgaged to him, which, so far as he 
is concerned, is non-existent and which he certainly cannot 
bring to sale. The learned vakil who appears for the appellant 
cannot refer me to any ruling which goes so far as to say that an 
order may be granted under section 90 of the Transfer of Property 
Act, where no property has been put to sale because from no 
fatilt of the mortgagee the property mortgaged to him cannot be 
brought to sale. The remedy given by section 90 is an extraor- 
dinary remedy and must, therefore, be applied with great care and 
jealousy. In the present case it does seem a hardship that the 
mortgagee is deprived of his security from no fault of his own, 
and is now barred from enforcing a personal remedy in the 
ordinary way. The learned vakil asks me to apply the principle 
laid down by Aikman, J., in Kedar Nath v. Ghandu Mai (1) 
where, at page 27, the learned Judge remarks as follows : — In 
the present case the respondent brought to sale the whole of the 
mortgaged property which he could sell, and has thus exhausted his 
rights under the order absolute, and further on adds : — It ap- 
pears to me that on this state of facts it would be in the highest 
degree inequitable to refuse him a decree by which alone he can 
recover from his judgment-debtors the unpaid balance of money 
which they owe him/^ But the procedure adopted by the decree- 
holder in that case was one which could be brought into harmony 
with sections 88, 89 and 90 of the Transfer of Property Act. In 
the present case it is not so. It seems to me I have no alter- 
native but to dismiss the appeal, but without costs, as no one 
appears for the respondent. " 

Apjpeal dismissed^ 

(1) (1903) J. L.B., 26 All, 25. 
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Before Sir John Stanley, Knight, Chief Jmtice, and Mr. Jastiee Sir William 

JSurkUt. 

MUNSEI AND OTUUEB (DK^BNDANHa) O. DAXJLAT AND OTHERS 
(PiAlNTIPTs). 

Act Ko. IV of 1832 (Tramfer of Property Act), section Mortgage’^ 
Medemption-^Kffect of purchase hy mortgagees of part of the mortgaged 
property, 

Wlien the integrity of a mortgage has boon broken up upon the purchase 
by the moi*tgageos of the equity of redemption in a portion of the mortgaged 
property, tho right of redemption of each of the several mortgagors is confined 
to hiS own interest in the mortgaged property ;he cannot redeem the remain- 
der of tho mortgaged property against the wishes of the mortgagees. Nmah 
Asimut At% Khan v. Jowahir Sing (1), Kuray Mai v. laran Mai (2) and 
dirish Ohunder Bey v. Juramoni Be (8) followed. 

This was a suit brought by nine persons alleging themselves 
to be the heirs of the original mortgagors to redeem a usufruc- 
tuary mortgage. Tho Court of first instance (Additional Munsif 
of Ghaziabad) found the interests of the mortgagors in the pro- 
perty mortgaged were separate, and also that the plaintiff Daulat 
was the only one of the plaintiffs who was in fact entitled to 
redeem as heir to one of tho original mortgagees. That Court 
accordingly gave Daulat a decroc for redemption of liis share. 
The plaintiffs appealed. The lower appellate Court (fcSubordinate 
Judge of Meerut) found that the original mortgagees, Jwala Nath 
and Debi 8iugb, had sub-mortgaged thoir jrights under the mort- 
gage in suit, and that some of tlicso sub-mortgagees had acquired 
by purchase portions of tho mortgaged property. This circum- 
stance, however, had not, according to the Subordinate Judge, 
the eflect of destroying tho integrity of the mortgage. In the 
result the lower appellate Court gave Daulat a decree for redemp- 
tion of the whole of the mortgaged property. The defendants 
appealed to the High Court. 

Munshi Qokul Prasad^ for the appellante. 

Mr. jB. K. Sorahji, Babu Durga Gharan Banerji, Babit 
Qih'dhan Lul Agarviala and Babu Lakahinl for the 

respondents. 

* Second Appeal No. 1078 of 1905, from a decree of Mr. U. David, Subor- 
dinate Jud^o of Motjrafc, dated tlio 27 tb of May 1905, roversiug a decree of 
Pandit Suraj Narain Majjn, Additional Munsif of Qbaziabad, dated the 80th of 
November 1903. ' 

(1) (1870J 13 Moo. I. A., 404. (2) (1879) I. L. B., 2 All., 565, 

(3) (1900) 6 C. W. N., 88. 
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StaOTiBY;O.J.; and Bubkitt, J. — ^The question raised in this 
appeal appears to us to be concluded by authority. It is this — 
whether, when the integrity of a mortgage has been broken up 
upon the purchase by the mortgagees of the equity of redemption 
in a portion of the mortgaged property, one of several mortgagors 
is entitled to redeem the remainder of the mortgaged property 
against the wish of the mortgagees, or is bis right of redemption 
confined' to his share of the property? In the case of Nawab 
Azim%t AU Khan v. Jowahir Sing ( 1) their Lordships of the Privy 
Council held that co-mortgagors, who were entitled to a portion 
of mortgaged property, could not redeem against the will of the 
mortgagee any portion of the mortgaged property save their 
own village. They held that the moitgagors could not acquire 
the intere4 of the mortgagee in other parts of the mortgaged 
property against the will of the mortgagee. They say in the 
course of their judgment that ^Hhe appellant the mortgagee), 
if desirous of retaining possession of these villages as mortgagee 
is entitled to do so against the plaintiffs, wh ose right in that case 
is limited to the redemption and recovery of their village of Hus- 
seinpnr upon payment of so much of the sum deposited in Court 
as represents the portion of the mortgage-debt chargeable on that 
village.^^ In this Court in the case of Kv/ray Mai v. Furan 
Mai (2), Spankie and Oldfield, JJ., adopted the same view and 
quoted the authority of the case to which we have refei’red. In 
that case it was held that where all the proprietors of an estate 
joined in mortgaging it, and the mortgagee subsequently pur- 
chased the share of one of the mortgagors, and one of the mortga- 
gors sued to redeem his own share and also the share of another 
of the mortgagors, he could only redeem his own share. To the 
same effect is the decision of Rampini and Sale, JJ,, in the case 
of Qirish Ohunder Dey v. Juramoni De (3). In view of these 
decisions we jnust allow the appeal ; but before we can finally 
determine it, we must have findings of the lower appellate Court 
upon certain issues. These are as follows : — 

(1) What portion of rhe mortgaged property has been pur- 
chased by the defendants, or any of them, and how 

(1) (1870) 13 Moo. I. A., 404. (2) (1879) I. L. B., 2 All., 365. 

(3) (1900) 6 C. W. K,, 83. 
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much of it still remains subject to the mortgage of 
the 10th of July 1843 in the pleadings mentioned? 

(2) What ]'orti n or share of the mortgaged property belongs 
to the plaintifis and what proportion of tbe mortgage-debt 
is chargeable against that portion or share, regard being 
had to the provisions of section 82 of the Transfer of 
Property Act? 

We remand these issues to the lower appellate Court under 
the provisions of section 666 of the Code of Civil Procedure, and 
direct the Court to take such additional evidence as may be 
requisite. On return of the findings the parties will have the 
usual ten days for filing objections. 

Issues remitted. 

1907 Before Bir Jolm Stanley, Kniyht, Chief Justice, and Mr* Justice Sir WMam 

3 . Mnrkiti. 

KAM KISHAN SHASTAIU (PiAisTirr) c. KASHI BAI 

Act B’o* XV of 1S77 (Indian Limitation Act J, section 12 — Limitation— 

** Time req^uisite for obtaimuy a co^yJ* 

The words * tlio time requisite for obtaining a copy ' in the second and 
third paragraphs of section 13 of the Indian Ijimitation Act, 1877, are not 
condned to cases where the person appealing has in person or by a properly 
authorized agent applied for a copy of a judgment or decree. Mamamurthi 
Aiyar y. Subramania Aiyar (1) dissented from. 

This was an appeal under section 10 of the Letters Patent of 
the Court from a judgment of Knox, J. The facts of the case 
are set forth in that judgment, which was as follows : — 

Kkox, J. — The sole question which has to be considered in 
this second appeal is whether the words used in section 12 of the 
Limitation Act No. XV of 1877, namely, ^ tho time requisite 
for obtaining a copy of tho judgment ou which the decree 
appealed against is founded ^ and the similar words in the pre- 
ceding paragraph, namely, ^ tho time requisite for obtaining a 
copy of the decree appealed against, ' refer only to cases in 
which the person appealing has in person or by a properly 
authorized agent applied for the copy of tho judgment or decree. 
The date of the decree is tho 30th June 1904. Tho defendant 

•^Appeal No, 50 of 1006 under section 10 of tho Loblcrs Patent. 

(1) (1902) 12 Mach, n. J., 385. 
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appareafcly left it to her vakil to obtain a copy of the decree and 
of the judgment. It may fairly be inferred that her object in 
obtaining the copy of the judgment and decree was, as the lower 
appellate Court has found, to consider whether an app^l should 
or should not be filed. The appellants vakil left the matter in 
the hands of his clerk, who applied for a copy of the decree and 
judgment on the 5th of July, 1904. The copies applied for were 
not prepared until the 18th of July 1904. The real reason for 
the delay was, not that ostensibly given by the copying depart- 
ment, but, as the learned Judge points out, the fact that the 
decree was not drawn up until the 16th of July. Notice of the 
copies being ready was posted on the 18ih July, It is allowed, 
and properly allowed, that if the application had been made by 
the appellant herself or by her vakil or by some recognised agent, 
she would have been entitled to the whole of the 14 days that were 
requisite in this case for obtaining the copies of the decree and 
judgment. The lower appellate Court has, however, refused to 
grant any portion of this time, holding that the appellant is only 
entitled to get the benefit of the time taken in preparing the copy 
of the decree, when the copy is applied for by herself or on her 
behalf and with the intention of appealing. This view taken by 
the learned Judge is attacked in this appeal before me. In sup- 
j) 0 i 1 } of it the learned vakil for the respondent has called my atten- 
tion to a case which is to be found in 12 Madras, L. J., p. 386, 
Mamamurthi Aiyar v. Suhramania Aiyar, The view taken by 
the lower appellate Court is undoubtedly supported by the ruling 
cited above, but the judgment in that case is one which assigns 
no reason of any kind whatever for the opinion expressed therein 
and with all due deference to the learned Judges who decided that 
case, I am not prepared to read into section 12 of Act No. XV 
of 1877, the words ^ when the copy is applied for by the party 
appealing or on his behalf and with the intention of appealing, ’ 
The Limitation Act is an Act which takes away existing rights, 
and the language of such an Act should be very carefully con- 
strued. In the present case it would be inconsistent with the 
language of the section to hold that because the appellant left this 
matter to her vakil and the vakil left it to his clerk she is 
to be deprived of the time which she would otherwise have got 
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if she had signed the application herself and handed it over to the 
same clerk for presentation to the Munsarim. Indeed the danger 
of holding this view is in the present case accentuated ))y the fact 
that the decree was not ready until the 16th of July, and the lady 
would have had only 14 days instead of 30 days, if the time 
occupied in preparation of the decree le not allowed to her. The 
appeal therefore prevails. I set aside the decree of the lower 
appellate Court upon this preliminary point, and lemand the case 
under section 662 of the Code of Civil Procedure, to that Court 
with directions to re-admit the appeal to its original numher of 
pending appeals in the register, and to dispose of it according to 
law. Costs will follow the event. 

On this appeal : — 

Dr. Tej Bahadur Sapru, for the appellant. 

The respondent was not represented. 

Stanley, C. .)., and Bebkitt, J. — We agree with the learned 
Judge of this Court in the conclusion at which he arrived. We 
think it would be unduly restricting the language of section 12 
of the Limitation Act if we were to hold, as did the lower Court, 
that the application for a copy of tiro judgment must necessarily 
be by the appellant or somebody proved to have been acting in 
the matter as her agent. The language of section 12 is very 
general. It provides that the time requisite for obtaining a copy 
of the decree shall be excluded in the computation of time. The 
section does not say by whom the copy is to be obtained, nor does 
it introduce the words which have been suggested as necessarily 
embodied in the section, showing tlrat tiro copy must be obtained 
for the purposes of an appeal. We di'-miss the appeal with costs. 

Appeal dismissed. 
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Before Bir John Stanley, Knight^ Chief Justice, and Mr, Justice Sir 
William Burhitt, 

PARBATI K0NWAR ATO othees (Deeeutdants). -p. MAHMUD FATIMA 

AKB AFOTHEE (PiAIKTIEES),* 

Civil Brocedure Code, section 45 — Misjoinder of causes of action-^ Multi* 

fariousness — Brojpcrig claimed under one title from defendants profess* 

%ng to hold under various titles. 

The plaintiffs sued as heirs of their father to recoTcr various portions of 
their father’s estate from the hands of different alienees. Meld that the fact 
that the defendants set up different titles to the various portions held hy 
them would not make the suit bad for multifariousncss. The plaintiffs had 
one cause of action, namely, the right on the death of their father to recover 
their shares of his property. Qaneshi Lai v. Khairati Singh (1) distinguished. 
Ishun Chunder Mazra v. Bameswar Mondol (2), Mundo Kumar NasJeer v. 
Banomali (day an (3), Indar Kuar v, Qur JPrasad (4) and Mazhar AU Khan v. 
Sajjad Musain Khan (5) referred to. 

The facts of the case out of which the present appeal arises 
are as follows : — 

One Kazi Ahmad Husaio; who was the owner and in posses- 
sion of the entire village of Yasinnagar and also of a ten biswa 
shaie in the village of Khardauli and of some bighas of resumed 
muafi land in another village^ died on the 2nd of August 1892, 
leaving his widow, the first defendant, and the defendants 
Husain Ahmad and Muhammad Ahmad, two sons, and the 
plaintiffs, his two daughters, him surviving. After his death in 
satisfaction of a decree obtained by one Gandharp Singh, 5 bis- 
was of Yasinnagar and 5 biswas of Khardauli and a third of the 
ffdwji land were foreclosed and possession delivered over to the 
judgment-creditor. Later ®n, namely, on the 18th of January 
1899, a further share in the village of Yasinnagar was sold by 
the widow and two sons to the defendants 6, 7 and 8 and 
another party, the ancestor of the defendant No. 5. Again, under 
a sale-deed, dated the 25th of July 1904, a 5 biswa share in the 
village of Khardauli was transferred to the defendants 5 and ?• 
The suit out of which this appeal has arisen was instituted on the 
12th of September 1904, by the plaintiffs as two of the heirs of 

^Second Appeal No. 1074 of 1905 from a decree of B J. Dalai, Esq., Dis* 
triefc Judge of Mainpuri, dated the 30th of June 1905, confirming a decree of 
Aziz-ur-Bahman, Esq., Subordinate Judge of Mainpuri, dated the Slat of 
March 1905. 

(1) (1894) I. L. E., 16 AU., 279. (3) (1902) I. Ii. E , 29 Calc, 871. 

b) a897) I. L. E., 24 Calc., 831. (4) (1888) I. h. E., 11 All* 83. 

(5) (1902) I. L. E., 24 AU., 358, 
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Ahmad Husain to recover from the defendants 14 out of 48 
sihams of the property which had passed into the hands of the 
judgment-creditor and transferees respectively under the decree 
and deeds of transfer referred to above. 

The Conrt of first instance (Subordinate Judge of Mainpurij, 
decreed the plaintiff’s claim, and the lower appellate Court 
(District Judge of Mainpuri), upheld the decision of the Court of 
first instance. 

From this decree the defendants appealed to the High 
Court. 

Mr. M. L. Agaruuala) Mr. Muhammad Ishaq Khan, Qazi 
Muhammad Zahur and Babu Surendra Nath 'Sen, for the ap- 
pellants. 

Pandit Bhagwan Bin Bube, for the respondents. 

Stanley, C. J., and Buekitx, J. — The facts of this case are 
shortly as follows: — One Kazi Ahmad Husain who was the 
owner and in possession of the entire village of Yasinnagar and 
also of a 10 biswa share in the village of Khardauli and of some 
bighas of resumed muaji land in anotlier village, died on the 
2nd of August 1892, leaving his widow, tho first defendant, and 
the defendants Husain Ahmad and Muhammad Ahmad, two 
sons, and the plaintiffs, his two daughters, him surviving. After 
his death in satisfaction of a decree obtained by one Gandharp 
Singh 5 biswas of Yasinnagar and 5 biswas of Khardauli and a 
third of the muaji land were foreclosed and possession delivered 
over to the judgment-creditor. Later on, namely, on the 18th of 
January 1899, a further share in the village of Yasinnagar was 
sold by the widow and two sons to the defendants 6, 7 and 8 and 
another party, the ancestor of the defendant 5. Again, 
under a sale-deed, dated the 25th of July 1904, a 5 biswa share 
in the village of Khardauli was transferred to the defendants 5 
and 7. Tho suit out of which this appeal has arisen was insti- 
tuted on the 12lh of September 1904, by the plaintiffs as two of 
the heii’s of Ahmad Husain to recover from tho defendants 14 
out of 48 sihams of the property which bad passed into the 
hands of the judgment-creditor and transferees respeetivdy 
under the decree and deeds of transfer to which we have refer-* 
led. 
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The Court of first instance decreed the plaintiff’s claim and the 
lower appellate Court upheld the decision of the Court of first 
instance. 

This appeal has been preferred on two grounds, the first being 
that the suit is bad for misjoinder of causes of action, and the 
second that an application made for mutation of names during the 
life-time of Eazi Ahmad Husain on the 28th of June 1892 was 
admissible in evidence, and clearly established that a gift of the 
whole village of Yasinnagar had been made by Kazi Ahmad 
Husain to his widow and two sons, and that therefore the plain- 
tiffs had no interest in this village. 

We shall first deal with the last question. In proof of the 
alleged gift the defendants adduced in evidence a petition which 
was filed by Ahmad Husain during his life. It runs as 
follows : — I, Ahmad Husain, am zamindar of Yasinnagar, 
whole 20 biswas, and remain sick. So out of the said zamindari 
I have given 5 biswas to each of my sons and 10 biswas to my 
wife Barkat Fatima and have made over possession to them. I 
pray that mutation of names may take plaee.^^ In addition to 
this petition two witnesses were examined to prove the alleged 
gift. The learned District Judge found after consideration of 
the evidence that Yasinnagar was not given as a gift to the 
plaintiffs^ brothers and mother. It was contended before him 
that the petition for mutation of names to which we have refer- 
red really amounted to a deed of gift. This clearly was not so. 
It amounted at the most to evidence of a gift. The learned 
District Judge dealt with it apparently as evidence of a gift 
only. He says that these mutations are often made for the 
sake of convenience and are no evidence of exclusive posses- 
sion.^^ Then dealing with the verbal gift which was set up by 
the appellants in his Court he observes : — The evidence in 
support of Jt is unreliable. The two witnesses who deposed to 
the gift were a Hindu and a Muhammadan of low position. I 
refuse to put trust in their halting statements. Mr. Agarwala 
on behalf of the appellants before us argued that the learned 
District Judge was not justified in not giving full effect to the 
petition in question as amounting to satisfactory and conclusive 
evidence of the alleged gift. We think that thip contention 


1907 


Pabbati 

KirirwAB 

<7. 

Mahmvb 

Fatima. 



1907 


Paebati 

Kxtkwae 

V* 

Mahmttb 

Patima. 


270 THE iNJDlAlSr LAW KEPOETB, [voL. XXIX. 

goes too far. The petition is no doubt evidence of a gift^ but 
it is not conclusive evidence. The parol evidence which was 
given in support of the gift entirely broke down in the opinion 
of the District Judge, and he, coming to the conclusion that the 
evidence was not satisfactory, found that no gift in fact was 
proved. This is a finding of fact behind which we cannot go. 
The question is not one of law but one of fact. In the case of 
Lachman Lai Chowdhri v. Kanhaya iaZ it/owar (1)' their 
Lordships of the Privy Council dealt with a similar argument 
to that which has been presented to us. In that case it was con- 
tended that an adoption was proved by certain documents which 
were adduced in evidence and their Lordships say (at page 
617) : — “There are thus concurrent findings against the appellant 
on this question, which is a question of fact, and the determi- 
nation of which depends on the evidence. It was argued for 
the appellant that as this evidence to an important extent con- 
sists of writings, ihe ordinary rule that this Board will not dis- 
turb the judgment of both Courts on facts does not apply. 
Their Lordships cannot accept this view. The question is not 
one of construction of one or more deeds, which would be a 
question of law, but is a question as to the effect to be given to 
decrees, leases and other documents as evidence of the fact of 
adoption and of its consequences.” So here the question is not a 
question of construction of the petition relied upon, but it is a 
question as to the effi'ct to be given to that petition as evidence of 
the fact sought to bo proved by it, namely, whether or not a gift 
of the village in question was made by the deceased in his life- 
time. "We, therefore, hold that upon this ground of appeal we 
are concluded by the finding of fact of the lower appellate Court. 

The next question is whether or not the claim of the plaintiffs 
is multifarious. Both the lower Courts have held that it was uot 
BO. The claim, it is to be observed, is for the recovery from 
parties in possession, said to be wrongfully, of the plaintiffs’ shares 
of property of their father to which they lay claim as two of his 
heirs. The contention is that inasmuch as the property passed 
out of the hands of members of the family at different times 
under two transfers and a decree, suits ought to have been brought 
(1) (1894) I. Ij. E., 22 Cttlo., 609j 22 I. A„ 61. 
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against tte defendants separately in respect of the property of 
which each bad possession. We are of opinion that this conten- 
tion is untenable. We have been referred to the case of GanesM 
Lai V. Khairati Singh (1) as an authority for the proposition. 
But in our opinion that case is clearly distinguishable from the 
present. We think that in this case the plaintiffs had one cause 
of action only, namely, the right on the death of their father to 
recover their shares of his property, and that that cause of action 
accrued to them upon their father^s death. If the authorities on 
the question of multifariousness are conflicting^ two decisions of 
the Calcutta High Court commend themselves to us : one is in the 
ease of I shun Chunder Sazra v. Bameswar Mondol (2); and 
the other in the case of Nundo Kumar Kasher v. Banomali 
Gayan f3). In the first of these cases it was held by 
O’Kinealy and Hill, JJ., that in a suit for ejectment against 
several defendants, who set up various titles to different parts of 
the land claimed^ there is only one cause of action, not several 
distinct and separate causes of action. That was a suit by 
reversioners to recover the estate of one Brahmarnayi BeM 
from several persons who were in possession of her property 
under difie ent titles. The Court held that ^Hhe cause of action, 
namely, what the plaintiffs were bound to prove in order to succeed, 
was that they were the reversioners of Brahmamayi Debi in 
regard to this property and that the claim was not barred by limi- 
tation. The defendants then could raise any answer they thought 
fit to get rid of the claim ; but the cause of action was one.’^ In 
the other case, which was a suit brought by the plaintiff in eject- 
ment, claiming under a lease, in which he made his landlord a 
defendant to the suit on the allegation that the plaintiff having 
obtained a lease of the land from the landlord, and having 
obtained possession, was forcibly dispossessed by the defendants 
in collusion with the landlord, the defence of the defendants 
mainly was tliat the suit was bad for multifariousness inasmuch as 
they were severally in possession of distinct and definite portions 
of the land, under different demises, and that there was no com- 
jnanity of interest between them. In delivering their judgment 

(1) (1894) I. L E., 16 All., 279. (2) (1897) I. L. B., 24 Calc., 831. 

(3) (1902) I. L. E , 29 Calc., 871. 
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Hill and Brett, JJ., say;— cause of action of a plaintiff suing 
in ejectment cannot, so far as we can perceive, be affected by the 
title under winch the defendant professes to hold possession. It 
matters not to tie plaintiff how the defendant may explain the 
fact that he is in possession or seek to defend his possession 
What concerns tl e plaintiff is tl at another is wrongfully in 
possess^ion of what belongs to him and that fact gives Hm his 
cause of action. If this is so where there is but one person in 
possession, can there be a difference when the land is in the 
possession of more than on e ? W e think not. It appears to us, so 
far as the plaintiff^s cause of action is concerned, that it is a matter 
of indiflereneo to him upon what grounds the difieient persons in 
possession may seek to justify the wiongful detention of what is 
his. What he is entitleci to claim is the lecovery of possession of 
his land as a whole, and not in fiagments, and w’e think that all 
persons who oppose him in the enforcement of that right are con- 
cerned in liis cause of action and ought accordingly to be made 
parties to a suit in which he seeks to give effect to it.^^ We 
agree with the learned Judges in this (‘xju'c^^ion of their view of 
the law. We may also refer with ai)pu)val io two decisions in 
this High Court in which the quebtion of multi fariousness was 
considered. The one is that of Imlar Kmir v. Giir Pm6vu2(l) 
and the other the ca.‘-o of Mazhar All Khan v. Kajjad Eum%n 
Khan (2). 

For these reasons the appeal fails and is dismissed with costs 

A^^peal dismissed. 

BEVISIONAL GJilMINAL. 


JSe/oi'G Mr. Justice Michards.'^ 

KMUKROH KADHK LAL and othkbs. 

Act (Local No. IIIojVdi)l(Un%fed Provinces Ladd Eovenue Act J, sec- 
tions 147, 227 and 228-^ Act No. XJV of 1S(K) ( Indian Penal CodeJ^ section 
353 — Attachment — Power of Tahsildar to issue warrants of attachment for 
realization of revenue. 

ire^<5? that a Tahsildar lias no power under the United Provinces Land 
Eevenuo Act, 1901, to issue a warrant of attachment in order to realize arrears 

^ Criminal Revision Ko, 030 ot 1900. 

(1) (1888) T. L, R , 11 All,, 33, (2) (1902) I. L. Ko, 2i All, 358, 
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of Governineiil; revenue, nor is a warrant issued by a Tabsildar validated 
by a general auibority to that effect given to bim by tbe Collector of tbe 
district. 

In tliis case the tahsildar of a tahsil in the Gorakhpur dis- 
trict reported to the Collector that the inhabitants of a particular 
area within the limits of Ms tahsil were giving him trouble as 
regards the collection of land revenue^ and asked for a general 
permission to issue warrants of attachment against themj^ The 
Collector granted the permission asked for, and the tahsildar 
accordingly issued certain warrants of attachment to a proba- 
tionary tahsildar. When it was attempted to execute these war- 
rants by seizure of property the tahsil peons were resisted by 
Eadhe Lai and other persons^ though no harm of any serious 
nature vras caused to them. Eadhe Lai and others were charged 
with the commission of offences under section 147 and section 
863 of the Indian Penal Code and were convicted and sentenced 
to varying terms of imprisonment by a magistrate of the first 
class. They appealed against their convictions and sentences, bnt 
their appeals were dismissed by the officiating Sessions Judge, who 
confirmed the Magistrate’s order, Eadhe Lai and others then 
applied in revision to the High Court, their main plea being 
that the issue of a warrant of attachment by a tahsildar was 
illegal. 

Mr. A, H. (7. Hamilton^ for the applicants. 

The Assistant Government Advocate ('Mr. Tf. K. Porter)^ for 
the Crown. 

Eichabds, J. — This is an application for revision of an order, 
dated the 20th September 1906, of the Officiating Sessions Judge 
of Gorakhpur, confirming the order of Babu Ganga Prasad, a 
magistrate of the first class, sentencing the first three applicants 
to five months^ under sections 147 and 363 of the Indian Penal 
Code and sentencing the last five of the applicants to three months^ 
rigorous imprisonment each. 

It would appear that the applicants had made default in the 
payment of Government revenue. Property was seized under 
what was alleged to be an attachment under the provisions of the 
Land Eevenue Act of 1901. The applicants resisted the seizure 
of the property and hence the charge against them and their 
conviction, 
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gave somo kind of a -warrant of authority to the probationary 
tahsildar. The only fanetion for the action of the tahsildar was 
a general order -which the Collector had endorsed on an applica- 
tion by the tahsildar dated the 24th May 1906. 

This application or document coinpuences with a kind of a 
report from the tahsildar to the CoJloetor that the landholders 
are troublesome people -n-ho know the law and against whom it 
would be advisable to have a general order for attachment and 
sale. The endorsement by the Collector purports to grant a 
sanction to the general attachment in pursuance of the prayer of 
the application. In my judgment the attachment and sale of the 
property was illegal. It is quite clear that the Legislature con- 
ferred the power of sale and attachment only upon the Collector 
and Assistant Collector of the first class in manner already 
stated. The Collector and Assistant Collectors of the first class 
are bound to exercise themselves the power and discretion vested 
in them by law, and they have no right to delegate their authority 
to a tahsildar. The Board’s Circular, Vol. I, Part III, relating 
to the recovery of arrears of land revenue under the Land 
Bevenue Act of 1901, Buie No. 4, expressly provides that process 
under section 149 is only to be issued by or under the orders of 
the Collector or Assistant Oolloctor in charge of the sub-division. 
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It is contended on behalf of the applicants that the attachment 
was illegal. Section 147 of the Land Bevenue Act empowers 
the Collector to attach and sell the property of a person making 
default in payment of Government revenue. Section 227 sub- 
section 16, confers this power to attach and sell property upon 
an Assistant Collector of the first class in charge of a sub-divi- 
sion of a district. Section 228 confers a li ke po wer on an Assistant 
Collector of the first class although he is not in charge of a sub- 
division, but his power is limited to such cases or classes of cases 
as the Collector may from time to time refer to him for disposal. 
The Act in no case confers this power of attachment and sale on 
any othei person. The attachment in the present case was not 
made by or under the authority of the Collector, or of the Assistant 
Collector in charge of a sub-division, or by an Assistant Collector 
to whom the case had been referred under the provisions of section 
223. Tlie attachment and sale was made by the tahsildar, who 
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In my judgment the pais&ing of a general order for all cases 
whether of a sub-division or particular villages or village is not 
a compliance with the Act or rules. It is stated that the practice 
adopted in this case is a general practice. If this is the case, 
the practice in my judgment ought to cease. 

On the general merits of the case it would appear that the 
persons seizing the property were acting in good faith under 
colour of their oiBBce, The convictions might be sustained under 
sections 352 and 147 of the Indian Penal Code, if not under section 
353. It is unnecessary, however, to alter the convictions in view 
of the order which I now intend to make. Being of opinion that 
the applicants have been sufficiently punished by the imprisonment 
they have already undergone, I direct that in the cases of those 
applicants whose terms of imprisonment have not yet expired, 
they be immediately released. In the cases of the other applicants 
I make no order. The record may be returned. 

APPELLATE CIVIL. 

January 7. 

Before Mr, Juettee Sir George Knox and Mr* Justice Kiohards, 

IMTIAZI BEOAM (Judumejtt-dbbtor) v , BHUMAN BEGAM (Beceeb- 
holdbe) aku ban be ALI (Attotion puechaseb) * 

Civil Procedure Code, sections 310^, 244 (" oJ^Kxecution of decree^Order 
refusing to accent a deposit tendered under section ZlOA-^ Appeal, 

Meld that an order refusing to accept a deposit tendered under the pro- 
visions of section 310A of the Code of Civil Procedure is an order falling 
within the purview of section 244 (cj of. the Code and is appealable as such, 

Gulzari Zal v. Madho Bam (1) and JPhul Chand Bam v. Wursingh Bershad 
Misser (2) referred to. BasTdr^ud^din v. Jhori Singh (3) not followed. 

In this case Dhuman Begam in execution of a decree against 
I mtiazi Begam caused certain immovable property of the judg- 
ment-debtor to be sold. The sale was held on the 13th of Sep- 
tember 1905, and the property was purchased by Bande Ali and 
Ali Husain.* On the 2nd of November 1905, the day upon 

• Second Appeal No 377 of 1906 from a decree of H. W, Byle, Esq., Dis- 
trict Judge of Farrukhabad, dated the 3rd of January 1906, confirming a decree 
of Bahu Gopal Dias Mukerji, Munsif of Kaimganj, dated the 6th of December 
1905. 

(1) (1904) I. L. E., 26 All., 447. (2) (1899) I, L. R., 28 Calc., 73. 

(3) (1896) I. L. R., 19 AIL, 140. 
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wluch the Civil Courts reopened after the Dashera vacation, the 
judgment-debtor made an application under section 310A of the 
Code of Civil Procedure to l ave the sale set asidej but did not 
deposit the necessary amount in the treasury until the 3rd of 
November. The Court of first instance (Munsif of Kaimganj) 
dismissed the application as ban ed by limitation. An appeal 
was preferred by the judgment-debtor to tl e District Judge of 
Farrukhabad who, howevci-, held that no appeal lay. The judg- 
meat-debtor then appealed to the High Court. 

Munshi CMzari Lai, for the appellant. 

The respondents were not represented. 

Zeox and Richaeds, JJ. — The lower appellate Court, follow- 
ing the decision of this Court in Bashir-ud-din v. Jhori Singh 
(1), dismissed the appeal pending before it on the ground that no 
appeal lies from an order passed under section 310A of the Code 
of Civil Procedure, refusing to accept a deposit tcndeied under 
that section on the ground that it was too late. In the case cited 
this Court came to that conclusion in consequence of the view 
then taken “ that a purchaser at an auction sale was not a 
representative, within the meaning of section 244 of the Code of 
Civil Procedure, of a party to the suit in execution of the decree 
in which the sale bad taken place.” Since then, however, this 
same question as to whether a purchaser at auction sale is or is 
not a representative, within the meaning of section 244, of a 
party to a suit, came up for decision before a Full Bench of this 
Court, and it was laid down in the case of Qvdmri Lai v. Madho 
Bam (2) that an auction purchaser at a sale hold in execution of 
a simple money-decree against a judgment-debtor whose pro- 
perty has been ordered to be sold at the suit of mortgages in a 
mortgage suit is a representative of the judgment-debtor within 
the meaning of section 244(c) of the Code of Civil Procedure. 
The result of this is that the case of Bashir-ud-din v. Jhori 
Singh can no longer be cited as an authority, and an'appeal does 
lie from an order passed under section 310A. The same view was 
taken by the Calcutta High Court in Phul Ohand Bam v. 
Fursingh P ershad Miasor (3). The appeal is decreed, the decree 
of the lower appelJ ate Court is set aside, and the proceedings are 

(1) (1896) 1. L. R., 19 All., 140. (2) (1904) I. L. R., 26 All., 447. 

(8) (1899) I. L. E,, J8 Oalo., 78. 
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remanded to that Coart with inptrnotions to that Court to readmit 
them on the file of pending appeals and dispose them of according 
to law. We make no order as to the costs of this appeal. 

Appeal decreed and cause remanded. 


REVISIONAL CIVIL. 


Before Mr, Justice Sir George Knox and Mr, Justice Richards, 

RAM NARAIN DUBE (Plaiktipp) u. THE SECRETARY OP STATE POE 
INDIA IN COUNCIL (Depend ant) * 

Regulation No, V of 1799, section 7 — Kscheat — Broperty taJcen charge of ly 
District Judge — Reriod from which title vests in the Secretary of State, 
Where property of a person dying intestate is taken charge of by a 
District Judge acting under section 7 of Regulation No. V of 11799, Such 
property does not vest in the Secretary of Stite until the period prescribed 
by the Regulation has expired. 

The facts our of which this application arose are as follows. 
The District Judge of Benares purporting to act under the pro- 
vibions of section 7 of Regulation No. V of 1799 took temporary 
custody of the property of one Musammat Janki, who had died 
within his jurisdiotionj as was alleged, intestate. There was no 
immediate claimant to the property. "Whilst the property of 
Musammat Janki was in the custody of the Distiict Judge, one 
Ram Narain Dube instituted in the Court of Small Causes a suit 
against the Secretary of State seeking to recover certain arrears of 
house rent which he alleged to have been due to him by Musam- 
mat Janki. The Judge of the Court of Small Causes dismissed 
the suit on the finding that according to the provisions of Regu- 
lation V of 1799 the Secretary of State had not at the time the 
suit vas brought become the owner of the property which had 
been of Musammat Janki in her life-time. The plaintiff then 
came to the High Court under section 26 of the Provincial Small 
Cause Courts Act. 

Munshi Gokul Prasad^ for the applicant. 

Mr. A. E, Ryves for the opposite party. 

Knox and Richards, JJ. — Ram Narain Dube, the petitioner 
in this case, brought a suit against the Secretary of State for India 
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♦ Civil Revision No. 27 of 1906. 
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1907 in Council in the Court of the Judge of Small Causes at Benares 
ri-m- UT iTiiT v It appears that one Musammat Janki -was the tenant of Earn 
Dubb Narain. Janki died intestate, so it is alleged, leaving personal 

Thb property. No claimant to the property having come forward the 

District Judge of Benares, under the authority vested in him by 
section 7 of Kegulation Y of 1799, took temporary care of the 
property. Janki was the tenant of Earn Naraiu Dube, and at the 
time she died was, according to Earn Narain Dube, in debt to 
him for certain arrears of house rent. It is for the recovery of this 
house rent that a suit was instituted in the Court of Small Causes. 
The suit was defended on the ground that the Secretary of State 
was not the owner of the property at the time the suit was 
brought and was not in possession of the property. The learned 
Judge held that until tlio period proscribed by the Eegulation 
expired, tlie properly did not vest in the Secretary of State and 
he could not be held liable for any debt. He accordingly dis- 
missed the suit. In revision it is hero contended that as nnder 
the Hindu Law upon the failure of heirs the pi’operty of a deceased 
person immediately escheats to the Cz'own, the Secretary of 
State must be taken to be in possession of the property. In our 
opinion the learned Judge is right, the liability of the Secretary 
of State does not arise until ho has taken possession of the 
property. This date has not been reached. We do not under* 
stand why Earn Narain Dube did not as creditor apply to the 
District Judge for letters of administration. Had he done so, 
he could have paid out of the assets the debt due to himself and 
he would not have been obliged to wait for the expiry of the 
period prescribed for giving notice to the Secretary of State of 
his intention to sue. Iliis application is dismissed with costs. 



VOL. XXIX.] 


ALLAHABAD SEEIES. 


279 


APPELLATE CIVIL. 


^Before Mr» Justice Sir George Knox and Mr. Justice Micliardt, 

SEI EAM AND othees (Deobee-holdbes) «. HET EAM aitd othees (Jddg^- 

MENT-DBBTOBS). • 

ActJ!fOmKVoflB*l7 (Indian limitation Act), section 7; schedule 11^ artu 
eles 178 and 179 — Kxectdion of decree— Limitation — Minority. 

On tlie lltb of May 1886 a decree under section 88 of the Transfer of 
Property Act, 1882, was pissed in favour of one B L. In June 1888 8 L died 
leaving him surviving three sons, all minors. On the 30th of April 1889 
these three sons, still minors, made an application for an order absolute 
under section 89 of the Act. Nothing farther was done towards execution of 
the decree until the 1st of October 1904 when the three sons, one being still 
a minor, again applied for an order absolute for the sale of the mortgaged 
property. Seld that the application of the 1st October 1904 was not barred 
by limitation. Zamir JSasan v. Sundew (1) followed. JBhagat JBihari Lai 
V. Kam^ Nath (2) and Baldeo v* Ihn Maidar (3) referred to by Eichards, J, 

In this case one Sukh Lalj on the 11th of May 1886^ obtained 
a decree under section 88 of the Transfer of Property Act^ 1882, 
against Het Earn and others* Sukh Lai the decree-holder died 
in June 1888 leaving him surviving three sons, who were at the 
time of their fatber^s death all minors. On the 30th of April 
1889 the sons, who were still all minors, made an application for 
execution of the decree obtained by their father, which in subse- 
quent proceedings was taken to be (as stated in the judgment of 
Knox, J.) an application for an order absolute for sale. Prom 
that date no farther proceedings were taken until the 1st of Octo- 
ber 1904, when another application was made for an order abso- 
lute. At this date one at least of the three applicants was a 
minor. The Court of first instance (Munsif of Moradabad) held 
that the application of the 1st of October 1904 was barred by 
limitation and dismissed it, and the decree-holders^ appeal from 
this order was likewise dismissed by the District Judge. The 
decree-holders thereupon appealed to the High Court. 

Dr. Tej Buhadur Scepru and Pandit Brij JN'aram Ourtu^ for 
the appellants. 


•Second Appeal No. 664 of 1906 from a decree cf W. F. Kirton, Esq., 
Additional District Judge of Moradabad, dated tbe 27th of April 1906, con- 
firming a decree of Babu Bans Go pal, Munsif of Horadibad, dated the 6 th of 
May 1905t 

(1) (1899) I. L. E., 22 AH., 199, (2) (1905) I. L. E., 27 AIL, 704, 

(3) (1905) I. D. B., 27 All., 625. 
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Babu Jogindro Nath .Ohaudhri (for whom Babu Bar at 
Chandra Ghaudhri), for the respondents. 

Kkox^ J,— This second appeal arises out of a decree granted 
under section 88 of the Transfer of Property Act, in favour of 
Sukh Lal^ father of the present appellants, as against the judgment- 
debtors, who are respondents. The decree was given on tbelltb 
of May 1886. Some time in June 1888 Sukh Lai died, leaving 
liim surviving the three appellants, who were all minors at 
that time. On the 80th of April 1889 these three sons, still 
minors, made an application for execution. The file connected 
with th ese proceedings has been destroyed, but the parties and 
the Court have proceeded upon the assumption that it was an 
application for an older absolute, and it is difficult to see that it 
could have been for anj thing else. Since that date up to the 1st 
of October 1904 no further proceedings appear to have been taken 
by the decree-holders. Both the Courts below held that article 
178 of the second schedule of the Indian Limitation Act governed 
the present application, and further that as time had begun to run 
in the life-time of Sukh Lai, the application out of which this appeal 
has arisen was time barred. In appeal before us it is contended 
that even assuming that time had began to run during the lifetime 
of the appellant's father, the steps taken in 1889 saved the decree 
from becoming time barred. Our attention was called to the Full 
Bench ruling in Zamir Hasan v. Bundar (1) in suppoit of this 
plea. The learned vakil for the respondent addressed a very able 
argument to us in which he tried to distinguish the present case 
from the Full Bench ruling just quoted. He pointed out that the 
right to apply accrued on the 11th of November 1880, and time 
began to run within three years as prescribed by article 178 of the 
Limitation Act. It is true, he argued, that the sons of Sukh Lai 
did apply for an order absolute, but after that they took no further 
steps. Article 178 was the article which governed limitation for 
an order absolute, and as time had begun to run against Sukh Lai, 
subsequent disability of minority would be no stop. It would 
appear to me that the application made on the 30th of April 1889 
being, as this Court has frequently held, a .‘‘top in aid of execution, 
lime began to run, if I may use the expression, anew’^ 
(i) (1899) 1. L. R.^ 22 All, 199. 
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from that date. At that date all the present appellants, who were 
then minors, were entitled to make the present application. The 
youngest Earn Eatan is still a minor and can sue np to a period 
within three years after his disability has ceased. That time has 
not yet arrived. 

Eichabbs, J. — In my judgment this appeal is concluded by 
the decision of the Full Bench in the case of Zamir Hasan v* 
Snndar, In that case a decree had been made in favour of two 
deeree-holdeis. The decree was for sale upon a mortgage, which 
was subsequently made absolute, and then one of the decree-holders 
died. An application for execution was made by the widow of 
one of the deceased decree-holders, and the Full Bench held that 
this application saved limitation and enabled the minor children 
of the deceased decree-holders to take advantage of section 7 of 
the Limitation Act after they attained majority. In the present 
case the decree was made in favour of Sukh Lai, What must be 
taken as an application to make the decree absolute was made in 
1889 by the sons of Sukh Lai, and this application was within time. 
It seems to me that the present case is on all fours with the 
decision of the Full Bench. It is said that there is some apparent 
conflict between the Full Bench decision and the decision of this 
Court to which I myself was a party, namely Bhagat Bihar i Lai 
V. Ram Nath (1). In that case a decree having been made in 
favour of one Baijnath, the decree was made absolute on the 21st 
of March 1896. On December 11th, 1897, Baijnath died leaving 
the respondent Earn Nath, a minor, as his heir. The Court held 
that as time had begun to run in the lifetime of Baijnath, the 
respondent could not take advantage of section 7 of the Limitation 
Act. It is only necessary to point out that in that case there was 
not, as there is in the present case, and as there was in the Full 
Bench case, an application within time. This application, as has 
been already pointed out in the judgment of my learned brother, 
is an applicaSon which is a step in aid of execution. It was 
decided in the case of Baldeo v. Ibn Haidar (2) that although 
the first application to make absolute an order for sale under 
section 89 of the Transfer of Property Act is regulated by article 
178, that application is nevertheless a step in aid of execution, and 
(1) (1906) I. L. R., 27 All., 704. (2) (1899) I, L, R., 27 All, 626, 
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that subsequent applications ■will be regulated by article 179 
clause (4) of tlie second schedule of the Limitation Act, and not 
by article 178. For thc=e reasons I concur with the judgment 
just delivered that the present appeal must succeed. 

By the Coxjet. — The appeal is decreed and the decreesof both 
the Courts below are set aside and these proceedings are remanded 
to the Court of first instance, through the lower appellate Court 
under section 662 of the Code of Civil Piocedure with directions 
that the Court of first instance readmit them on the file of pend- 
ing proceedings and dispose of them according to law. We make 
no order as to the costs of this appeal or the costs hitherto. 

Appeal decreed and cause remanded. 


APPELLATE CRIMINAL. 


Before Mr, Jmtice Bmcrji and Mr, Justice Aihman, 

EMPEKOE V, BHOLA HINGH and anotheb. • 

Act JTo. Xj&r 0/1860 (Indian Benal ^odej, sections 304 awe? 325 — Assault 
three persons armed noith lathis — Intention — Culj[)ahle homicide^ Gne tout 
hurt* 

Three persons atfcaclccd a fourth with lathis, and one of the assailanti 
struck a blow which fractured the skull of the person attacked and caused bis 
death, but the evidence loft it in doubt which of the three assailants struck 
that blow. 

Meld that tbe offence of which the three assailants were guilty was 
grievous hurt rather than culpable homicide' not amounting to murder, 
Qtfsen JEmpress v. Duma Baidya (1) followed. 

The facts out of which this case ai Ore were as follows: — Ie 
execution of a deoiee of the Sitmll Cause Coait against Bhola 
Singh and his son Jauhari^ the decree-holder Banke Lai went to 
attach their property. He was accompanied by the Civil Court 
bailijff and his cliaprasi; Ganeshi Lai his own servant, one Earn 
Chand a neighbour, and others. When these persons were seen 
approaching, the accused untied their cattle and drove them off 
to the jungle. One buffalo was seized, and Ganeshi Lai and 
Earn Chand w^ent in search of the rest of the cattle. Bhola 
Singh and Jauhari, and another son Khem Bahai who absconded 


Criminal Appeal No, 1020 of 1906, 
(1) (1896) L L. K., 19 Mad., 483, 
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subsequently^ went after them and attacked them with lathis* 
Ganeshi Lai received from one of the three a lathi blow on the 
head which fractured his skull and killed him, the witnesses, how- 
ever, though they saw the three men hitting Ganeshi Lai with lathis, 
were too far off to be able to say which one of them struck him 
on the head. Bhola Siogh and Jauhari were convicted by the 
Sessions Judge of Agra and sentenced to transportation for life 
under section 304 of the Indian Penal Code. They appealed 
to the High Court. 

Babu J. N. Iluherji) for the appellants. 

The Assistant Government Advocate (Mr. W. K. Fovter)^ for 
the Crown. 

Banejiji and Aikmak, JJ. — This is an appeal by Bhola 
Singh and his son Jauhari against their conviction under section 
304 of the Indian Penal Code and the sentence of transportation 
for life passed on each of them. It appears that a Civil Court 
Amin went to attach the cattle of the accused in execution of a 
decree of a Court of Small Causes. He was accompanied, among 
others, by one Ganeshi Lai, a servant of the decreeJiolder. 
When the Amines party was seen approaching, the accused untied 
their cattle and drove them off to the jungle. One buffalo was 
seized, and Ganeshi Lai and another man, Earn Charan, went in 
pursuit of the other cattle. The appellants and Khem Sahai, 
another son of Bhola Singh^ who has absconded, went after them 
and attacked them with lathis. Ganeshi Lai received a blow on 
the head which fractured his skull, and also injuries on the right 
side of the chest. As a result of the blow on the head he died 
shortly afterwards. These facts are fully proved by the witnes* 
ses for the prosecution. None of them, however, is able to say 
whose blow caused the fracture of the skull which resulted in 
Ganeshi Laks death. The question therefore is whether on the 
evidence the two appellants can be convicted of causing the 
death of Ganeshi Lab As it has not been proved that the appel- 
lants or either of them struck the fatal blow, and as there is 
nothing to show that there was a common intention on the part 
of all the three assailants to inflict such injury as was likely to 
cause death, we are of opinion that the appellants cannot be 
convicted of the offence punishable under section 304 of the 

38 
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Indian Penal Code. In the absence of evidence to show that 
there was a common intention to cause death or such injury as 
was likely to cause death we think that section 34 of the Indian 
Penal Code would not apply. Our view is supported by the 
ruling in Queen-Empress v. Duma Baidya (1). In that case 
three persons assailed the deceased and gave him a beatmg in the 
course of which one of the prisoners struck the deceased a blow on 
the head which resulted in his death. All three were convicted of 
causing the death of the deceased, and wore sentenced to transpor- 
tation for life. In appeal the learned Judges, whilst sustaining 
the conviction of the accused who had struck the fatal blow, held 
that in the absence of proof that all the prisoners had a common 
intention to inflict injury likely to cause death, the other accused 
could not be convicted of murder. Wo have now to consider of 
what ofl'ence the appellants should be convicted, 'We think that, 
having regard to the fact that lathis were used by all the three 
assailants, and that the probable result of the use of lathis was at 
least grievous hurt, the common intention of the assailants may be 
deemed to have been to cause grievous hurt. We are therefore 
of opinion that all of them must be held to be guilty of caus- 
ing grievous hurt. We so far allow the appeal as to sot aside the 
conviction under section 304 and the sentence of transpoitation 
for life, and, convicting the appellants under section 325 of the 
Indian Penal Code, sentence each of them to rigorous imprison- 
ment for five years with effect from the dth of October 1906. 


1907 

Jmuary 16. 


APPELLATE CIVIL. 


Before Afr. JmUce Sir George Kmx and Jfr . J^usiice Biohards, 
KANHAYA LAL and othbes (Dip bub ants). SAELAR SINGH 

(PIAINTIBB), * 

A.of No* XTX of 1B77 f Indian MegistraHon jdotJ, eecHons 76 and 77*^JB>egi8trci» 
tion^Smi to compel regieiraiion — Grounds of such 
Wheie a Regigtrar refused to register a document presented to him upon 
the grounds that there was not sufficiont proof that the document was executed 
by the authority of the alleged executant and that there was undue and unei* 
plained delay in presenting the document for registration, it was held that a 

* Fyst Appeal No. 65 of 1906 from an order ot Balui Bava Nath, Subor- 
dinate Judge of Farruhhabad, dated the 12th April 1906. 

(1) (1896) I. L. R., 19 Mad,^ 483, 
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suit would lie unde^ section 77 of the Indian Eegistration Act, 1877, to compel 
registration. 

Meld also that in a suit under section 77 of the Eegistration Act the Court 
Sg only concerned with the genuineness of the document sought to he registered 
and not wi«-h its Talidity. 

KudraiM Begum r. Majib-un-nissa (1) and Baj LakM Qhose v. Mebendra 
Chundra Mojumdar (2) referred to. 

The facts of this case am as follows : — 

The plaintiff applied to the Sub-Eegistrar of Kanaiij for the 
registration of a deed of mortgage alleged to have been executed 
by one Musammat Sundar on the 20fch of August 1904. Before, 
however, registration was obtained Musammat Sundar died; her 
heirs refused to appear before the Sub-Eegistrar, and in conse- 
quence the plaiutiff^s application was struck off on the l7th June 
1905. The plaintiff than applied to the District Eegistrar of 
Patehgarh ; but his application was rejected on the grounds (1) 
that the execution of the deed was not proved, and (2) that no 
satisfactory explanation was given for the long delay (nearly 
eight months) of th-e plaintiff in applying for registration. The 
plaintiff then brought the present suit under section 77 of the 
Eegistration Act, 1877, asking for a decree to compel registration 
of the mortgage deed. The Court of first instance (Munsif of 
Kanauj) held that the suit would lie; but dismissed it upon the 
ground that the mukhtarnama in virtue of which the mortgage 
deed was executed in behalf of Musammat Sundar was not shown 
to have been explained to the executant and therefore could not 
bind her. On appeal*by the plaintiff the lower appellate Court 
(Subordinate Judge of Farrukhabad) held that the question of 
the validity of the deed was not a matter to be considered with 
reference to registration, but only its genuineness, and accord* 
ingly remanded the case to the Court of the Munsif under sec- 
tion 562 of the Code of Civil Procedure for disposal on the 
merits. Against this order of remand the defendants appealed to 
the High Court. 

Maulvi Qhulam Mujtaha^ and Munshi Gulzari Lai for the 
appellants. 

Dr. Tej Bahadur Bapru^ for the respondent. 

Knox and Eichaebs, JJ.^ — This was a suit under section 77 
of the Eegistration Act. It appears that an application was 
(1) [(1897) I. L. E., 25 Calc., 93, (2) (1897) I. L. B. 24 Calc., 668. 
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made for tlie registration of a deed^ dated the 22nd of August 
1 904, ■which purported to be executed on behalf of one Musam- 
mat Sundar, by one Makhan Lai as her mukhtar-am, in favour 
of one Sardar Singh, plaintifi in this suit. The document was 
not presented for registration ■ndthin the four months prescribed 
by the Act. The document was in fact presented for registra- 
tion on the 15th of April 1905, at w’hich date Musammat Sundar 
was dead. The appellant, however, does not in any way support 
the appeal by reason of the fact of the death of Musammat Sundar 
before the deed was presented for registration. The Eegistrar refus- 
ed to register the document, first on the ground that there was no 
proof that the deed was in fact the deed of Musammat Sundar, 
and, secondly, that the delay in presenting the deed for registra- 
tion had not been sufficiently explained. The present suit was 
then brought under section 77 of the Registration let. The 
appellant contends, first, that the suit cannot be maintained. This 
contention is based on the fact that there was no refusal by the 
Registrar to order the document to be registered under section 76, 
and that section 77 limits the piower to bring suits in the Civil 
Court to orders of the Registrar lofusing to order documents to 
be registered under sections 72 and 76. Section 76, clause (a), 
is as follows : — “ Every Registrar refusing (ct) to register a docu- 
ment except on the ground that the property to which it relates is 
not situate within his district or that the document ought to be 
registered in the office of the Sub-Registrar,” omitting clause 
(6), “shall make an order of refusal, etc.” Section 77 then pro- 
vides for a suit where the Eegistrar refuses to order the docu- 
ment to be registered. It is quite clear that some word or words 
has or have been accidentally omitted immediately after the 
words “ district or ” in section 76, clause (a), and that the clause 
should read : — “Every Registrar refusing to register a document 
except on the ground that the property to which it relates is not 
situate within his district, or to order that the document ought 
to be registered, etc.” In the present case the Eegistrar did 
refuse to order that the document should be registered, and in our 
opinion he did in fact refuse under the provisions of section 76 
to order the document to be registered and accordingly the suit 
was maintainable in the Civil Court. The view we take is 
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supported by tlie ruling in Kudrathi Begum v. Wajih-un-- 
nessa (1). 

The second point urged was that^ inasmuch as the deed was 
not ezecuted by Musammat Sundar, it was necessary not only to 
ascertain whether or not she had given the mukhtarnama to 
Makhan Lal^ but also to ascertain whether or not she as a parda- 
nashin lady had understood the contents of the mukhtarnama 
and had the same explained to her before she executed it* 
Neither in the Court of first instance nor in the grounds of 
appeal has any point been taken as to the evidence by which the 
execution of the mukhtarnama was proved. The mukhtarnama 
was duly registered and a certificate of its registiation was 
given in'evidence, but it was not proved that the mukhtarnama 
was fully explained and understood by Musammat Sundar. In 
our judgment this was not a matter which the Eegistrar or the 
Civil Court in a suit brought under the provisions of section 77 
of the Eegistration Act should take into consideration. The 
Eegistrar and the Court in such a suit ought to concern themselves 
with the genuineness of the deed and not its validity. This 
view is supported by the decision of the Calcutta High Court in 
the case of Baj Lahhi Qhose v. Bebendra Chundra Mojumdar 
(2). Accordingly the second ground of appeal also fails and we 
dismiss the appeal with costs. 

Appeal dismissed. 


Before Sir John Stanley ^ Knight, Chief Justice, and Mr. Justice Sir William 

Burlcitt. 

KAMTA SIXGH (PrAixTor) MUKHTA PEASAD Axn azotheb 
( Dee EXP ants). 

Lamhardar and co*sharer — Suit for ^profits — Kature of liaHlxty of two lambar^ 
dars for the same milage — Bes judicata. 

Where there are two lambardars for the same village, they may, as a 
matter of coi^venience, elect to divide tho village between them for purposes 
of collection; but such division will be purely a matter of convenience and 
will not affect the joint liability of the lambardars to the co-sharers. 

A co-sharer sued the two lambardars jointly for profits, and the Court (an 
Assistant Collector) held that they were not liable to be sued jointly and 


1907 


Kanhaya 

Lap 

Sabdae 

Sinuh. 


1907 

January 17. 


^Appeal Xo. 75 of 1906 under section 10 of the Letters Patent, 
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dismissed the suit. The plaintiff did not appeal, but filed separata suits 

JECeJd that this decision did not amount to a res judicaia as to th© lambar- 
dars’ joint or separate liabiliiy in a subsequent suit by the same co-sbarex 
against thorn for profits of olhor years* 

Tins appeal arose out of a suit brought by a co-sharcr 
agaiust t\vo lambardars jointly for profits of his share in the 
%nllage. The defence i^as that^ inasmuch as the two lambardara 
collected separately each for his owm 10 biswas of the village, a 
joint suit was not maintainable, and further that this question 
was Tcs judicata. The plea of res judicata on 

the following facts. On a former occasion the plaintiff had 
brought a similar suit for profits against the same two lambardara 
jointly. In that suit it had been decided by an Assistant Collec- 
tor that a suit against tlic lambardars jointly w^as not maintain- 
able j and the plaintiff, instead of appealing against it, had 
acquiesced in this decision and filed separate suits. The Court 
of fiist instance (an Assistant Collector) dismissed the suit upon 
the ground of res judicata and this decision was affirmed by the 
Officiating District Judge in appeal. The plaintiff then appeal- 
ed to the High Court, and his appeal coming before a single 
Judge of the Court was dismissed upon the same ground. The 
plaintiff thereupon filed this present appeal under section 10 of 
the Letters Patent of the Court. 

Babii Lakshmi Narain^ for the appellant. 

Babu Parhati Gharan Chatter ji and Pandit Baldeo iJam 
Dave, for the respondents. 

Stanley, C. J., and Btjekitt, J. — This is an appeal from a 
decision of a learned Judge of this Court affirming the decision 
of the District Judge, which upheld the decree of an Asristant 
Collector of Etawah. The suit is one by the plaintiff, a co-sharer 
in the village, to recover his share of the profits of the village 
from the two lambardars, Mukhta Prasad and Musammat JMohan 
Kunwar, for the years 1309 to 13J0 fasli. The plaintiff owns 
about of the village and is entitled to that proportion of 
the profits of the village. The defence set up was that the 
plaintiff was wrong in suing both the defendants jointly, and 
that he should have sued each one of them separately for the 
amount of the profits which might have been collected respec- 
tively by each* 
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Now as to that matter our learned brother remarks : — I 
would have thought that the oflfice of lamharclar, even though 
exercised by several persons, was a joint office and that the fact 
that each made separate collections was a mere matter of conve- 
nience between themselves/^ In this view of the law we entirely 
concur. When these two defendants were appointed lambardars, 
they were appointed jointly as Jambardars responsible to Govern- 
ment for the payment of the revenue of the joint malial and les- 
ponsible jointly to the co-sharers for their shares of its profits. 
The fact that these two lambardars for convenience sake may 
have divided the village amongst themselves and one of them 
may have collected profits in one portion and the other in anofchcr 
portion is a matter with which the other co-sharors have no con- 
cern. It is a matter of private arrangement made by the 1am- 
bardars for their own convenience. It is an arrangement which 
may be retained or altered from year to year if the lambardars 
so chose, but it does not compel any one co-sharer to look to any 
one lambardar as the person responsible to him for his share of 
the profits. 

Great reliance is placed on a question of res j'wdicata which 
arises out of a decision by an Assistant Collector of the first class 
in a previous suit. That suit was by the same plaintiff against 
the same defendants. The latter pleaded that they were not 
liable to be sued jointly and the Court of the Assistant Collector 
held that that plea was correct and dismissed the suit. The 
plaintiff did not appeal, but instituted two separate suits. It is 
contended that the decision of this case is res judicata and gov- 
erns the present case. In that argument we are unable to concur. 
What was then decided in that case was that the two lambardars 
were not jointly responsible to the plaintiff for his share of the pro- 
fits of the year then in suit by reason of the arrangement between 
the defendants. The present suit has nothing whatever to do with 
the profits that were in suit then. For all we know the arrange- 
ment between the lambardars may have changed completely ; but 
as a matter of law the defendants are jointly responsible to the 
plaintiff for his share of the undivided profits of the mahal. It 
is futile for the defendants— and specially the defendant Miikhta 
Prasad— to say to the plaintiff ; — I have collected a very small 
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share of your proli fcs ; therefore yon should not sue me jointly with 

the other defendant ; you must sue both separately.’^ That^ we 
think^ is not the correct view of the law in view’’ of the joint res- 
ponsibility of the respondents. This suit has been dismissed in 
all the lower Courts on the ground that the decision of the Assis- 
tant Collector^ to which we have just referred, operates as a res 
jvdicata. In our opinion that conclusion is wrong. We must 
therefore allow this appeal, set aside rho judgment of all the 
lower Courts as also of the learned J udge of this Court, and as 
the suit was decided in the Court of first instance on the 
preliminary point that it was not maintainable against the t\ro 
defendants, we remand the record through the lower appellate 
Court to the Court of first instance under section 662 of the Code 
of Civil rroccdure to be rcidacod on the file of pending cases and 
tried on the merits. Costs here and hitherto wall abide the event. 

decreed and cause remanded. 


Before Sir Joint Stanley, Knight^ Chief and jl/r. Justice Sir William 

JBurhiiL 

DAMMAR SINGII and anotiieb (rxaiM'ii i^) v. PIBBHXJ SIKGII and 

ANOTHKli (DjSrBNDAN'rs).^ 

Civil Trooedure Code, seclionMZ'^ Guardian ad Ajvpoitiimmt of guardian 

ad litem other than the certificated guardian, 

Seld that the appointment, apparently by an oversight, as guardian ad 
liiemio a minor defendant of a person other than the certificated guardian 
amounted to no more than an irregularity and wotHcl not of itself vitiate either 
a decree passed in a suit or a sale consequent upon such decroo. 

The facts of this case are as follows. I’irbhu Singh and 
another sued Dammar ^Singh and another who w^cre minors, and 
had their mother Eukhmina Kunwar appointed guardian adlitem. 
This was done apparently in ignorance of the fact that one Jhunni 
Singh had been appointed certificated guardian of the minor 
defendants. In the suit so brought the plaintiffs obtained a decree 
and some proi)crty of the minors xvas brought to sale.'' The defen- 
dants then brought the ])rcscnt suit asking for a declaration that 
the decree and sale in the former suit were void on the ground 
that they had not been properly represented. The Court of first 


^ Second Appeal No. 1214 of 1905 from a doon c of Jiabu Madlio Das, Sabor- 
dmate Judge of Shabjahanpur, dated tbo Cth of Soptcinbor 1905, confirtnmga 
decree of Babu Keslxab Das, Mnnsif of Sabaswan, dated the 29tb of April 1905, 
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instance (Munsif of Shahj^anpnr) decreed the suit in part and 
dismissed it in part. Both sides appealed. On appeal the lower 
appellate Court (Subordinate Judge of Shahjahanpur) dismissed 
the plaintiffs^ suit altogether. The plaintifFs thereupon appealed 
to the High Court. 

Babu J ogindro Nath Ghavdhri for the appellants. 

Maulvi Muhammad Ishaq for the respondents. 

SxAisnQEY, C.J.^ and Btjekitt, J.— We think that the view 
expressed by th e learned Subordinate Jud ge is correct. There is no 
doubt that in appoi nting the mother of the minors as their guardian 
ad litem when there was already a certificated guardian, the 
^ Court acted in violation of the provisions of section 443 of the 
Code of Civil Procedure. That section provides that where an 
authority competent to appoint a guardian was appointed or de- 
clared a guardian or guardians of the person or property or both of 
the minor, the Court shall appoint him guardian ad litem^ unless 
it considers for reasons to be recorded by it that some other person 
ought to be so appointed. It does not appear in this case that 
the Court did consider that any person other than the certificated 
guardian ought to be appointed, for It is admitted that no reasons 
for the appointment of the mother as guardian were given in the 
order pa^^sed by the Court appointing her. In fact it would seem 
that the Court was ignorant of the fact that Jhunni Singh had 
already lieen appointed a certificated guardian. It is contended 
before us that the appointment of the mother was illegal, and that 
in consequence of this illegality the decree passed in the suit 
and the sale consequent upon the decree are nullities. We are not 
aware of any authority for such a proposition. We are disposed in 
the absence of authority to hold than the violation of the pro- 
visions of section 443 by the Court is merely an irregularity and, 
as snch, does not of itself vitiate either a decree passed in a suit 
or a sale oonse^uent upon such decree. For these reasons we con- 
cur in the finding of the lower appellate Court and dismiss the 
apT>eaI with costs. 

Appeal dismissed, 
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Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir Wtllim 

Burlciti. 

DAMBAB SINGH AND anotheb (Plaiktifbs). i?. JAWITRI KUNWAR 
(Dbebndant). ® 

Act jVb. IV of 1882 (Tramfer of J?ro;perty Act section 4tl—-TranifeTly 

ostensible oioner^Ownefs of ipro^perty tra7isferr€d^ minors^&uardianin^ 
caj>able of consenting to a f parent owner of transferor, 

Meld that tho guardian of a minor owner of immovable property is in- 
capable of consenting, oven though such consent be express, to a third person 
holding himself out as owner of the minor’s property, so as to enable a trans- 
feree from such person to claim the benefit of section 41 of the Transfer of 
Property Act, 1882. 

The facts of this case are })riefly as follows: — The plaintiffe 
Dambar Singh and Shib Sahai Singh w'^ere entitled by right of 
their father -Tai Singh to certain immovable property. "Whilst 
these plaintiffs were minors under the guardianship of their 
mother fiukniin Kunwar, one Beni Singh the plaintiffs’ half- 
brothor acted as sarharahkar of his step-mother Eukmin 
Kunwar. In this capacity Beni Singh sold to Jawitri Kunwar, 

who was his wife, certain property which was really the property 
of the minors. On attaining majority the plaintiffs sued to re- 
cover from Jawitri Kunwar the property so sold to her by Beni 
Singh. Tho Court of first instance, treating the transaction as a 
sale by an ostensible owner within the meaning of section 41 of 
the Transfer of Property Act gave the plaintiffs |a decree condi- 
tional upon their repaying to the defendant the sale consideration 
amounting to Rs. 6,000. Against tfiis decree the plaintiffi 
appealed to the High Court. 

Mr. B. E. O’Gonor, Baba Jogindro Nath Ghaudhri and 
Dr. Tej Bahadur Sapi'u, for the appellants. 

Maulvi Muhammad Ishaq, for tho respondents. 

Stanley, C.J., and Burkitt, J. — The suit out of which this 
appeal has arisen, is closely connected with Pirst Appeal 
No. 231 of 1904, in which we have delivered judgment to-day. 
In that case it will be remembered that one Beni Singh and Itis 
father, J ai Singh, had some litigation which eventually ended 
in a partition suit, by which Beni Singh took one-half of the pro- 
perty and his father, Jai Singh, remained in possession of the 

- Firit Appeal No. 288 of 1904, from a decree of Pandit Gtirraj Eishon 
pa^it, Subordinate^ Judge of Moradabad^ dated the 11th of Aup^uat 190^. 
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remamder. Beni Singh's wife was one Jawitri Knnwar. This 
snit is to recover possession of certain villages which were con- 
veyed by Beni Singh to Musammat J awitri Kunwar by a sale- 
deed of the 22nd of January 1886. It is contended that Beni 
Singh had no title whatever to make that conveyance. This 
point was not raised in the Court below. Most of the villages 
conveyed by that sale-deed came to Jai Singh after the partition 
between him and his son, Beni, on the successive deaths of two 
widows, Musammat Tidsha and Musammat Khushalo in 1881 
and 1883. On their deaths the properties of their husbands, 
Sher Singh and Dhuma Singh, came to Jai Singh by collateral 
succession. It is shown that Beni Singh for some time acted as 
earbarahkar of his step-mother, Musammat Rukmin Kunwar — 
from the death of Jai Singh in 1886 down to the year 1887. In 
the latter year Rukmin Kunwar was appointed guardian of the 
person and property of her minor sons. It was during this 
period (1885 to 1887), while Beni Singh was acting as sarharah^ 
kar^ that he executed the transfer to his wife, Musammat Jawitri 
Kunwar, after having had his name recorded in respect of those 
villages on his father's death. The transfer purports to have 
been made in consideration of a sum of Es. 6,000, which 
Beni Singh acknowledges to have received from his wife. 
The plaintiffs appellants, who are the sons of Jai Singh by his 
wife Musammat Eukmin Kunwar, claimed possession of these 
villi^^ as part of their father's estate. The Subordinate Judge 
gave them a decree for possession, but on condition that they 
should repay to Musammat Jawitri Kunwar the sum of Es. 
6,000, which was said to have been paid by her to her husband as 
consideration for the sale. The reason which the Subordinate 
Judge gives for the orders is because it was purchased by Musam- 
mat Jawitri Kunwar in good faith, in lieu of Es. 6,000 at a 
time when Beni Singh was the ostensible owner of the property 
with the implied consent of Musammat Eukmin Kunwar, the 
mother and guardian of the person and property of the plaintiff’s, 
and Musammat Jawitri Kunwar, a pardanashin lady, had acted 
in good faith after taking reasonable care to ascertain, so far as 
she could that, Beni Singh had power to transfer the said property 
to her.*' We find it difficult to understand exactly the reasons 
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given by the Subordinate Judge for refusing'to give other than;a 
conditional decree. Presumably this order is passed under the 
provisions of section 41 of the Transfer of Property Act, that 
section lays down as follows : — “ Where, with the consent, 
express or implied, of the persons interested in immovable 
property, a person is the ostensible owner of such property and 
transfers the same for consideration, &c., &c.” Now the first 
point to notice in this case is that the consent, express or implied, 
which is to be given must be that of the persons interested. Who 
were ,the persons interested in the villages which form the sub- 
ject of the deed of conveyance? They were, undoubtedly, the two 
plaintiffs appellants. They were the only persons who could give 
such a consent, whether implied or express. But at the time 
when this transaction took place they were infants of tender years 
who could not possibly give such consent. Then the learned 
Subordinate Judge says With the consent of the mother and 
guardian Musammat Rukmin Kuuwar.” But Musammat Rukmin 
Kunwar was not a person personally interested in the pro- 
perty, and we are unable to say that the consent, even if express, 
given by a guardian to a third party to hold himself out to the 
world as the owner of the infant’s property, would be such a 
consent as is required l)y section 41 of the Transfer of Property 
Act. To hold so would be to open a wide door to fraud. We 
note the fact that it is admitted on both sides that there is no 
shred of evidence that consent was given' by Musammat Eukmin 
Kunwar. We would also point out tliat at the date of the, 
conveyance by Beni to the respondent, Musammat Rukmin 
Kunwar was not the guardian of the property of her children. 
For the above reason wo arc of opinion that the lower Court acted 
wrongly in imposing in its decree a direction that the appellants 
should first of all pay Rs. G,000 to Musammat Jawitri. 

Mr. O’Conor, for the appellants, also complains that the lower 
Court has given mesne profits only from the date of the decree 
and not from the date of the institution of the suit. We think 
that as a matter of course on getting a decree for the recovery of 
mesne profits a successful plaintiff is entitled to mesne profits 
at least from the date of the institution of the suit. We therefore 
modify the decree to this extent. For the above reasons weeUov 
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this appeal, and we give the plaintiffs appellants a decree for 
possession of the property in suit unrestricted by the burden of 
paying Rs. 6,000 to Musammat Jawitii Kunwar, and we give 
mesne profits from the date of the institution of the suit. The 
appellants are entitled to their full costs in both Courts. 

We may mention that several objections were filed in this 
Court after the presentation of the appeal under the provisions of 
section 661 of the Code of Civil Procedure. According to law, 
those objections should have been filed within one month from the 
date of the service of summons on the respondent. Now here it 
has been shown that the summonses were served on the 6th of 
December 1904, and these objections were not filed until the 9fch 
of January 1906, that is to say, they were four days late. They 
should have been filed on the 5th of January at the latest. Au 
attempt has been made to explain this delay by saying that the 
respondent was away from the village when the summons was 
served. An affidavit has been put iu to support this excuse for 
the delay. To that affidavit we give very little credit. We 
cannot understand how the person who swore to its truthfulness, 
who is the agent of Musammat Jawitri, did not, if his story be 
true, at once inform her of the service. Further we have before 
tis the affidavit of the process-server who swears that Musam- 
mat Jawitri was at the time in her house, that he could not 
obtain access to her, and he was obliged to affix the summons on 
the door of the house? We refuse to entertain the objections and 
reject them with costs. 

Ajppeal decreed. 


Before Sir John Stanley , Knight ^ Chief Justice, and Mr, Justice Sir William 

Burhbtt, 

GOBIND RAM (Pj&AiKTirr) r, MASIH-ULLAH EHAN AND othebs (Deibk- 

DAKTS.) • 

Bre-em^tmi — Wajil*uha/rz-^Custom--Bffect of perfect partition, no new 
wajih~v>l<-arzes for the new mahals being framed. 

Where a village, in which, according to the wajib-nl-arz, a custom of pre- 
emption existed amongst the co-sharers, was divided by perfect partition into 
three mahals, hut no fresh wajib-ul«arzes were framed for the new mahals, it 
w^s held that the custom was either abrogated in its entirety, or remained 

• First Appeal Ko. 72 of 1905 from a decree of Maulvi Mania Bakhih, 
Additional Subordinate Judge of Aligarh, dated the 20th of December 1904, 


190 ? 


Damsab 

SlNOX 

V, 

Jawitbi 

Kfnwab. 


1907 

Jamary 22. 



296 


THE htdiae law EBPOETS, 


[vot,. XXI±, 


1907 


Gomm 

Bam 

t> 

Masih- 

riii»AH 

Khak, 


applicable in its entirety to tlie co-sliarers in tlie -varions new mabals ge, 

Badri JPrasad v. Sasmat AH (1,' discussed. Balganjan Singh v. Kalka Sinah 
(2) referred to. ^ 

This was a suit for pre emptioix based upon custom as record- 
ed in the wajib-ul-ar55 of a village named Kiyampur Bheria in 
the Etah District. The terms of the w^ajib-nl-arz were as fol- 
lows : — any co-sharer wishes to transfer his share by mort- 
gage or sale, he shall do so first to the co-sharers of the village, 
and if any stranger causes the price of the share to be entered in 
the document in excess of the real price in order to deprive the 
co-sharers of the village of their right, the proper price shall be 
determined by arbitration or by the oflScer for the time being/^ 
After the framing of this wajib^nl-arz, the village, originally 
one, was divided by perfect partition into three mahals of 10, 5 
and 6 biswas, but no fresh wajib-ul-arxes were framed for the 
new mahals. Then the owner of a share in the 10 biswa mahal 
sold his share to the owmers of one of the 5 biswas mahals, and 
the owner of another share in the 10 biswa mahal brought the 
present suit for pre-emption. The Court of first instance (Subor- 
dinate Judge of Aligarh) dismissed the suit, being of opinion 
that the village had been divided into four nmhals, and not three, 
and that the pre-emptor was not therefore a co-sharer in the 
mahal to which the property sold belonged, and was in no better 
position than the vendee as regards the right of pre-emption. 
The plaintiff appealed to the High Court, contending that, inas- 
much as lie >Yas a co-sharer in the mahal in which the property 
sold was situated, he had a claim to pre-empt superior to that of 
the vendee whose property was in a different mahal. 

Babu Kedar Nath and Babu LaJehahmi Narain, for the 
appellant. 

Moti Lai Nehru and Qa/^i Muhammad Zalmr^iot 
the respondents. 

STAls*iiBY, C.J., and Btokixt, J. — The question involved in 
this appeal is concerned with the effect upon a custom of pre- 
emption prevailing in a village of a perfect partition of the village. 
In the village of Kiyam])ur Bheria, situate in the district of Etah, 
the following right of pre-emption arising by custom prevailed 
was recorded in the wajib-ul-arz, namely : — If any share-holder 
(1) Infra, p. 299. (2) (1899) I. h. B., 22 All., 1. 
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wishes to transfer his share by mortgage or sale^ he shall 
do so first to the co-sharers of the village, and if any stranger causes 
the price of the share to be entered in the document in excess of 
the real price in orcler to deprive the co-sharers of the village 
of their right; the proper price shall be determined by arbitration; 
or by the officer for the time being. The village at the time of 
this wajib-ul-arz consisted of one undivided mahal; but it waS; 
before the sale which has given rise to this litigation; divided by 
perfect partition into three mahals. The plaintiff Gobind Ram 
is the owner of 5 biswas of one of these mahals; and the share 
which is the subject matter of the suit is the remaining 5 biswas 
of that mahal; which belonged to the defendant Lachmi Narain, 
The vendees are Masi-ullah Khan and Zamir-ul-Hasan Khan; 
who purchased his share from Lachmi Narain. No new wajib-- 
ul-arzes were framed at the time of partition. The learned 
Subordinate Judge, wrongly, we think, held that the village 
was divided into four mahals, and that neither the plaintiff 
nor the vendees were co-sharers in the mahal which was the 
subject matter of the sale, and that therefore the plaintiff and 
the defendant vendees stood on the same footing as regards 
pre-emption, and on this ground he dismissed the p lain tiff ^s suit. 

It appears to us clear from the khewat that the village was 
divided into three mahals only, namely, mabal Rafat Khan, 
consisting of 5 biswas, mahal Masih-ullah Khan, consisting of 
6 biswas, and mahal Ghainsukh of 10 biswas. This appears from 
the closing khewats for the years 1302 and 1305 fasli which have 
been proved. The mistake of the learned Subordinate Judge 
arose from the fact that in the khewat of the 10 biswas mahal 
Hafiz Muhammad Rafat Khan is described as the mortgagee of the 
share consisting of 5 biswas of Lachmi Narain, while Musammat 
Ratan Kunwar is described as the owner of the remaining 5 biswas. 
This fact) by no means establishes that the mahal of 10 biswas 
formed two mahals. The learned advocate for the respondents 
admitted this, and was not able to support the view of the Court 
below. On the ground therefore on which the Court below 


dismissed the plaintiff^s claim the decree cannot be supported. But 
the learned advocate for the respondent contended that as the 
yendees were co-sharers in the village before the partition, they 
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have the same pre-emptive rights in respect of every part of the 
village as the plaintiffs. 

This raises the important question what is the effect of the 
perfect partition of a village upon a right existing by custom under 
which each co-sharer in the village was entitled to pre-empt the 
sale to a stranger of any portion of the village. Mr. Kedar Nath 
on behalf of the appellant contended that in a case such as the 
present, upon perfect partition of a village into mahals, only the 
co-sharers in the mahal, portion of which is sold to a stranger, can 
pre-empt the sale, and that co-sharers in other mahais have no right 
of pre-emption whatever. 

If this view be correct, the effect of perfect partition is 
undoubtedly to modify the custom of pre-emption as it previously 
existed. The custom is no longer a custom whereby any co-sharer 
in the village is entitled to pre-empt the sale of any portion of 
the village area, but is split up into customs which restrict the 
right of pre-emption to the co-sharers in the limited area of the 
village portion whereof has boon sold to a stranger. It appears 
to us that this cannot be ; we think that the custom which previ- 
ously prevailed must be treated either as subsisting in its entirety 
or else as having been abrogated by perfect partition ; that if the 
custom exist at all after partition it must be the old custom and 
not modifications of the old custom. T f tlie effect of partition is to 
abrogate the custom entirely, then cadit qmwtio. If on the other 
hand It continues to exist after partition, it -cannot, we think, do 
so in a modified form. A custom must be not merely ancient, 
but it must be continuous, uninterrupted, uniform, certain and 
definite. As Sir Arthur Strachey, C.J., iu tlie case of Dalganjan 
Singh v. Kalka Singh (1) said in dealing with the record of a 
custom of pre-emption in the wajib-ul-arz of a new mahal created 
by perfect partition ; — It cannot be something absolutely 
new, or the word custom would be a misnomer. It must 
therefore be something which existed before the new mahal 
and before the partition, something therefore which existed in 
the time of the old mahal, which has survived the partition, 
and which is recognised as still applicable within the new 


(1) (1899) I.L. R„22 
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Wo are imable to accept the view expressed by the learned 
cFiidges who decided the case of Badvi FTCiscid v. SccsTificot AH * as 
far atleast m it applies to a right of pre-emption existing by custom. 
In that ease upon the perfect partition of a village fresh wajib- 
ul-arzes w'ere prepared for each mahal, recording that each mahal 
was to maintain a right of pre-emption as set forth in the wajib- 
ul-arz applicable to the whole village. The learned Judges held 
that such custom or contractj whichever it might be, must be held 
to be subject to such modifications as are rendered necessary by 
the partition, Blair, J.^ in delivering the judgment of the Court 
says : — Now such custom or contract, whichever it may be, 
must be held to be subject to such modifications as are rendered 


* The judgment in this case was as follows : — 

Blaie and Banbbji, JJ. — Tlie suit out of which this second appeal arises 
is a suit brought by the respondent for pre-emption under the following 
circumstances : — The village in which the property sold is situated was subject 
to a wajib-ul-ar55 in which the custom or contract, in our opinion it matters 
not which, was set forth. A partition took place, and the village was formed 
into two mahals, one containing two-thiids of the whole undivided village, 
and the other one-third. The projiGrty sold was in a patti which may be briefly 
described as the two-thirds mahal. Ihe vendee is a share-holder in the one- 
third mahal. The pre-empeor claims as being a co-sbarer in the other mahal, 
namely, the two- thirds mahal. What happened on partition in relation to the 
rights of pre-emption is this. A wajib-ul-arz was prepared for each mahal, 
in which provision was made as to the right of pre-emption in words which 
it is needless to quote. Each mahal proposed to maintain and keep up the 
custom of pre-emption as set forth in the settlement wajib-ul-arz applicable 
to the whole village. Now such custom or contract, whichever it may be, must 
be held to be subject to such modifications as w'cre rendered necessary by the 
partition. It seems to us that the substantial and central modification effected 
by that partition was that persons in each of the two mahals had ceased to be 
co-sbarers in an unbroken village and had not become and never were co-sharera 
in the mahals created by the partition. 

Therefore it happens that the pre-emptor is a co-sharer with the vendor 
and that the vendee is not a co-sharer of the vendor. Having regard to the 
Judgment on the Full Bench case of Dalganjan Singh v. KalJca Singh (1) it 
seems to us that there is no escape from the conclusion that the pre-emptor's 
right is established. The case seems to fall within the ruling in Balganjan 
Singh^s case, and any amount of ingenuity to draw any substantial distinction 
between the two cases must fail. Following that case therefore, as we are 
bound to do, we hold that the plaintiff in this suit was entitled to pre-empt, 
&iid we dismiss the appeal with costs. 

(1) (1899) 1. L. R., 22 All., h 
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necessary by the partition. It seems to us that the substantial 
and central modification effected by that partition was that 
persons in each of the two mahals had ceased to be co* 
sharers in an unbroken village and had not become and never 
were co-sharors in the mahals created by the partition.’^ If the 
learned judges intended by this to convey that a custom of pre- 
emption prevailing in a village can be regarded as liable to 
modification otherwise than by contract in the event of the 
village being partitioned, so as not any longer to prevail in its 
entirety, but in a modilSed form, we cannot agree with them. A 
custom is not, we think, capable of such an abrupt and automatic 
change as is implied in this language. We think that the old 
custom must be treated as prevailing in its entirety or else as 
abrogated. 

It may be said that the custom which prevailed in this case 
was one which gave a right of pre-emption to i)ersons between 
whom there was the common bond that they each owned a share 
of an undivided village and that wdien this common bond was 
severed by partition the custom ceased to be applicable. If this 
be so, then in the case before us the custom has ceased to be 
applicable and no longer can pr vail, and there having been no 
agreement entered into on partition betw een tb e owners of the 
divided mahals as to pre-emption the right of pre-emption no 
longer exists. If on the other hand tl\e custom still prevails, 
then the vendees respondents stand on the same level as regards 
pre-emption as the plaintiff. In either view the plaintiff's suit 
fails. 

For these reasons we dismiss the appeal with costs. 

Appeal diammed. 
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Mr* JMsiiee Sir Gfeorge Smx and Mr, Jusiice Mic%ard», 

FITAM SIKGH (DsaBBS-HOiiBiB} TOTA SINGH AUD othbss (JuBaMSKT- 

BBBTOBS).* 

Act JTo- XV of 1877 (Indian lAvmidAion Act}, cehedule II, article 179— 
Xxeoufwn of decree — Idmif(dion^**8tep in aid of execution** 

Meld that an application made by the transferee of a decree asking that 
his name might he substituted on the record for that of the original deeree- 
holder, and a further application asking for time to serve one of the judgment- 
debtors, whose address was not then known, with notice of the application for 
substitution were both applications made to the proper Court to take some 
step in aid of execution within the meaning of article 179 of the second 
schedule to the Indian Limitation Act, 1877. 

One Musammat Gomti held a decree against Beni Singh the 
predecessor in title of Tota Singh and others. On the 12th of 
January 1901 Musammafc Gomti sold this decree to Pitam Singh. 
On the 19th of March 1902, Pitam Singh, then admittedly 
^ivithin time, applied to the Court executing the decree to have his 
name substituted for that of the original decree-holder. Notice 
of this application was ordered to be given to the various judg- 
ment-debtors, but one of them, Pulandar Singh, could not be 
found, and on the 3lst of May 1902 a further application was 
made by Pitam Singh asking for time in order that he might 
ascertain the address of Pulandar Singh. On the 6th of June 1902 
Pitam Singh^s application for substitution of his name was 
struck off. On the 31st of May 1905 Pitam Singh applied for 
execution of his decree by sale of the mortgaged property. The 
first Court (Munsif of* East Budaun) held that the application 
was barred by limitation and this decision was upheld on appeal 
by the lower appellate Court (Subordinate Judge of Shah jahan- 
pur). The decree-holder appealed to the High Court. 

Munshi Qulzari Lai, for the appellant. 

Muushi Qobind Prasad, for the respondents. 

Knox and Richabbs, JJ. — This second appeal arises out of 
execution proceedings taken by the appellant, who is the trans- 
feree of Musammat Gomti, the original decree-holder. The decree 
was transferrei to Pitam Singh on the 12th of January 1901, 
and on the 19th of March 1902, Pitam Singh, admittedly within 

• Second Appeal No. 92i of 1906, from a decree of Pandit Kunwar Baha- 
dur, Subordinate Judge of Sbahjabanpur, dated the 3rd of July 1906, confirm* 
ing a decree of Syed Muhammad Shili, Munsif of East Budaun, dated the 
22iid of December 1905. 
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time, applied to tlie Court executing the decree that his name 
might be substituted for the name of Musammat Gomti* Notice 
in writing of this application was by the Court’s order sent t<^ 
the various judgment-debtors. One of them, Pulandar Singh, 
could not be found, and on the Slst of May 1902 Pitam Singh 
applied to the Court for further time, stating that he could not 
find the add:ress of Pulandar Singh. The decree will he barred 
unless it be held that both those applications are steps in aid of 
execution within the meaning of clause (4) of article 179 of the 
second schedule of the Indian Limitation Act, 1877. The res- 
pondent contends that inasmuch as the application of the 19th of 
March 1902 merely asked for substitution of names and did not 
contain any prayer for execution, the application is not one in 
accordance with laAv to the proper Court to take feme step in 
aid of execution of decree. The apidication of the l9th of 
March 1902 was evidently intended by Pitam Singh as a neces- 
sary preliminary to further proceedings in execution. The 
Court dealt with it as such. The application of the 31st of May 
was also necessary to carry into efFoct the order of the Court passed 
on the application of the 19th of March. Wq have no doubt 
that both the applications were hand fide, and the delay that has 
since taken place is explained by a suit which was instituted to 
set aside the transfer by Musammat Gomti in favour of Pitam 
Singh. The only question we liave to decide is whether these 
applications come within tlie language used in clause (4j of 
article 179. We decide this question in the affirmative. They 
were bond fide apjdications ma<le witli the intention of keeping 
the decree alive, and the decree couhl not be executed until 
notice of the application under section 232 liad been given to the 
transferor and the judgment-debtors, and their objections heard. 
There has certainly been considerable delay and this affects our 
order regarding costs. Wo decree the appeal, set aside the 
decrees of both the Courts below and return the proceedings 
through the lower appellate Court to the Court of first instance 
with directions that that Court place tlie ])roceedings upon the 
file of pending proceedings and proceed according to law. 
We make no order as to costs. 

Appeal decreed and came remanded. 
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Jfr. JusficB O-eofge Kmx Mr Justice MicThards, 
BALKISHAN DAS (PiiATiTTCTF) t?. MADAIlT LAL AKD othbes (Dbbbkdacts) 

^ond^UneomeionaMe. bargain •^Circumsianees nnder wldoh relief may he 
granted hy th>e Court, 

A person of tlie age of mme twenty-eiglit years, tlie son of a wealtliy 
fatlier, but of profligate habits and greatly in need of money, his father having 
refused to supply him, executed a bond to secure a sum of Es. 500, with interest 
which amounted to Rs. 87*8*0 per centum per annum, with six-monthly rests. 
The bond further contained a stipiilation that the borrower should not be 
empowered to repay the money within three years, and if he did pay within . 
three years, ho should nevertheless bo obliged to pay three years* interest at the 
rate mentioned. Meld that olthongh it could not be said that the execution of 
this bond was procured by means of undue influence or that the rate of inter- 
est was penal, nevertheless the bargain was an unconscionable bargain against 
which the Court might properly give relief. The High Court affirmed the decree 
of the lower appellate Court which gave the plaintiff the principal sum with 
simple interest at the rate of 24 per centum per annum. Madho Singh y, 
Kashi Mam (1), Kirga Mam v Sami-ud-din Ahmad Khan (2), Kamini Sundari 
Chaodhrani v. Kali Pfosunno Chose (3), Kunwar Mam Kal v. Mil Kanth (4) 
and Majah Mohham Singh v Majah Mup Singh (5) referred to. 

Oh the 16th December 1898 the principal defendant execut- 
ed in favour of the plaintiS a bond for R«. 500, with interest 
which amounted to Es. 37-8-0 per cent, per annum, with six- 
monthly rests. The bond further contained a stipulation that the 
borrower should not be empowered to pay the money within three 
years^ and if he did pay within three years, he should neverthe- 
less be obliged to pay three years^ interest at the rate mentioned. 
The defendant was a veung man of some 28 years of age, the son 
of well-to-do father, but himself of extravagant habits and 
dependent upon his father. On the 5th December 1904 the 
plaintiff sued to recover the money due on the bond above men- 
tioned and claimed in this suit a total sum of Es. 3,897-1-0. The 
defendant pleaded that at the time of the loan he had fallen into 
dissolute habits, that his father had refused to provide him with 
any money and that the bargain he had entered into was a hard 
and unconscionable bargain which should not be enforced against 


• Second Appeal Ho. 63 of 1906, from a decree of H. J. Bell, Esq, 
District Judge of Aligarb, dated tbe 29tli of September 1905, confiiming a 
decree of Maulvi Mubammad Sbafi, Subordinate Judge of Aligarb, dated tbe 
22nd of February 1905. 

(1) (1887) I. L R., 9 All., 228 (3) (1885) I. L. R, 12 Calc., 225. 

(2) (1903) I. L. R., 25 All , 284 (4) (1803) L. R., 20 I A., 112 

(5) (1893) L. R., 20 I. A., 127 
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him. The Court of jSrst instance after reviewing the circumstan- 
ces under which the loan had been taken came to the conclusion 
that the bargain was a hard and unconscionable bargain which ought 
not to be enforced according to its terms. In the end that Court 
gave the plaintiff a decree for Es* 500 with simple interest at the 
rate of Rs. 24 per cent, per annum. The plaintiff appealed, claim- 
ing interest according to the terms of the bond, but the lower ap- 
pellate Court (District Judge of Aligarh) came to much the same 
conclusion on the evidence as the first Court, and dismissed the 
appeal. Tho plaintiff thereupon appealed to the High Court. 

Sir Walter Colvin, Pandit Moti Lai Nehru and Babu 
Oirdhari Lai Agarwala, for the appellant. 

Dr. Satish Chandra Banerji (for whom Babu Surendra 
Nath Sen), for the respondents. 

Rtohards, J. — This was a suit to enforce a mortgage bond. 
It appears that the defendant executed a bond in favour of the 
plaintiff to secure a sum of Rs. 600 with interest which amoun ti- 
ed to Rs. 37-8-0 per cent, per annum with six-monthly rests. 
Furthermore the bond contained a stipulation that the defendant 
borrower should n ot be empowered to pay the money within three 
years, and if he did pay within three years, be should neverthe- 
less bo obliged to pay throe yoars^ interest at the rate already 
mentioned. The amount claimed by the plaintiff is the sum of 
Rs. 3,897-1-0. The defence was an allegation that at the time 
of the loan the defendant had fallen into dissolute habits, that 
his father had refused to provide him with any money and that 
the bargain he had entered into was a hard and unconscionable 
bargain, which should not be enforced against him. The Court 
of first instance set forth the facts that I have already mentioned 
and says as follows: — It was under such circumstances that the 
bond in suit was executed. Tho terms of tho bond in the face of 
them disclose a hard and unconscionable bargain. Only Es. 200 
wore paid before the registering officer, the rest being previous 
debts. The rate of intero4 stipulated was Rs. 37-8-0 per cent, per 
annum with six-monthly rests. The result was that Rs. 600 in a 
few years had swollen to Rs. 3,897-1-0. It also stipulated that 
the debtor would have no power to pay off the bond within three 
years. On the whole I find, that it was a hard and unconscionable 
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bargain, brought about by plaintiff taking advantage of defen- 
dailies youthful folly.’’ The Court then directed that the claim 
for Rs. 500 principal with simple interest at the rate of Rs. 24 per 
cent, per annum should be decreed. The plaintiff appealed 
against this decree in his favour contending that he was entitled 
to the full interest stipulated for in the bond. The lower appel- 
late Court dismissed the appeal. 

.In the course of the judgment the learned Judge says that the 
defendant was no doubt a man in good position, of 28 yeais of age 
and that there was no reason to suppose that any undue influence 
was brought to bear on him or that any unfair advantage was 
taken of him. He says on the other hand that he was a profligate, 
addicted to drink, and bis father had stopped all supplies, but 
he was determined to raise money at any cost. While the 
learned Judge makes these remarks he nevertheless finds that the 
bargain was a hard and unconscionable bargain. He expresses 
no disagreement with the finding of the Court of first instance, 
and as a result he gave his decision dismissing the appeal. 

Taking the bargain as set forth in the bond it is iiiijx)ssible 
to say that it was anything else except a hard bargain. The 
stipulation that the borrower should not relieve himself from the 
onus of the terms of the loan by repayment before the expiration 
of three years, while the lender might at any moment enforce Ms 
security, throws a flood^of light on the whole transaction. Tak- 
ing this in conjunction with the admitted facts that at the time 
the defendant had given way to intemperance and profligacy, it 
is impossible to say that there was no evidence upon which the 
Court could come to a conclusion that the bargain was hard 
and unconscionable. The appellant takes his stand upon the 
alleged findings of fact of the lower appellate Court and submits 
that upon these findings of fact, unless the interest is by way of 
penalty within the meaning of the section 74 of the Contract Act, 
as amended, he is entitled to his full rate of interest. In my 
judgment the rate of interest was not a penal rate within the mean- 
ing of that section. But J do not agree with the learned counsel 
for the appellant as to the effects of the findings of fact of the 
Court below. In my judgment both the Courts below intended to 
find and did find upon evidence that the bargain which the 
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appellant seeks to enforce is a hard and unconscionable bargain. 
The Courts in India have in many cases refused to enforce 
bargains of this ualuro, and in a very recent cano—Kirpa Mam v, 
Sami-ud-din Ahmad Khan (1)— a Bencli of this Court dismissed 
an appeal against a decree in exactly the same terms as the decree 
now appealed against. There the rate of interest was 2 per cent, 
per mensem Avith monthly rests. The bond had been entered 
into by a young man, aged 18, of dissolute habits. The bargain 
was there held to be an unconscionable bargain. In the present 
case the facts only differ by the rate of interest being something 
more while the rests were less frequent and the age of the bor- 
rower was 28 instead of 18. These are mere distinctions in the 
details of the evidence. The evidence may or may not have 
boon as strong in the present case as in the case just referred to, 
but there wore in both cases circumstances upon which the Court 
was entitled to arrive at the conclusion at which it did arrive, 
viz., that the bargain was under the circumstances such a hard and 

unconscionable bargain thjit the Court ought not to enforce it 
without modification. As the appellant has thougl t fit to prefer 
a second appeal, I think he ouglit to pay the costs. I would 
accordingly dismiss the appeal with costs. 

ivNOX, J. — I fully agree with what iny hrother liichards Las 
said. As he has pointed out, the Court below, v hile finding that 
“ the borrower was a man of 28 years of age, of good position, son 
of a wealthy man, and he was himself a man of business, an 
Agarwala Bania by caste, and a klunicipal Commissioner. There 
is no reason at all to suppose that any undue influence was 
brought to bear on him or that any unfair advantage was taken 
of him,’’ also finds that the contract was beyond doubt uncon- 
scionable. Further, it gave effect to that finding by a decree, 
which awarded simple interest at 24 per cent, per annum from the 
date of the bond to the date of the realization of the money instead 
of the much larger sum asked for in tho plaint by way of interest. 
The learned counsel for the appellant strenuously contended that 
upon the former of these findings his client was entitled to the 
sum claimed as the sum asked for by way of interest could not be 
considered to be a penalty. I agree with him that the case is not 
<1) (1908) I. L. B., 26 AU., 284, 
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one wHcb falls under the terms of seofeion 74 of the Contract Act 
as amended* But the learned vakil for the respondent, to whom 
we are indebted for a very exhaustive and careful argument, has 
taken an equally stout stand upon the latter finding. He refer- 
red us to a long array of cases in which the Courts holding that 
they had to deal with un<x)nsoionable bargains refused to give 
effect to these bargains as contained in the contracts and granted 
relief on terms consonant with equity. The following cases were 
cited to us : — 

(1) Madho Bingh v. Kashi Bam (1). 

(2) Kirpa Bam v. Sami-ud-din Ahmad Khan (2). 

(3) Kamini Sandari Gkaodharani v. Kali Prosxmno Ghoss 

(3). 

(4) Knnwar Bam Lai v. Nil Kanth (4). 

(6) Bajah Mokham Singh v. Rajah Bup Singh (5.) 

li'om a careful consideration of these cases lam prepared to 
hold that even where no undue influence has been brought to bear 
on the man or any unfair advantage shown to have been taken of 
him, the bargain may still be an unconscionable one. In the 
present case the security given was a pacca nishastgah. It is 
described by the learned counsel for the appellant as property of 
little value, specially as the borrower had only a fractional interest 
in it. If this be the case, we have then a case on the appellant's 
own showing, in which the borrower had property of little value 
available, and the inference is that he was trusted on the credit of 
his expectations, specially when it is admitted that he was the 
son of a father who was both rich and respectable. 

Again when we look at the terms contained in the bond we find 
not only excessive interest, but a very one-sided term, whereby 
the lender was empowered to sue for the money lent at any 
time, but the borrower, even if he paid the money within three 
years next after the date of the contract, would still have to pay 
high rate of interest stipulated for just as if he had made no pay- 
ment at all. Upon my asking the learned counsel for the appel- 
lant whether this provision did not mean that if the borrower had 
repaid the sum borrowed within a day or two of borrowing it, 

(1) (1887) I. L. B., 9 AIL, 228. (3) (1886) I. L. E., 12 Calc., 225. 

(2) (1903) I. L. B., 25 Ail., 284. (4) (1898) L, B., 20 I. A. 1X2. 

(6) (1893) 20 LA., 127. 
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he wouW still have to pay for the Rs. 500 thus borrowed the sum of 
Rs. 662 odd, it was admitted that t!iis was the ease. These terms 
speak for themselves. They are primd facie oppressive aad 
extortionate, and such as a man of or di nary sense and judgment can- 
not bo supposed likly to give lis free consent to. Where Loth these 
conditions exist, even if it be not shown that the lender went out 
of his way to bring auy active influence upon the borrower, atffl 
the bargain entered into may be an unconscionable one. Such a 
bargain seems to me to be similar to the bargain in the case of 
Madho Singh v. Kashi Bam (1). I find considerable difficulty 
in distinguishing this case from that case if it can at all be distin- 
guished. I therefore fully agree. 

By the Couet. 

This appeal is dismissed with costs. 

Ajppeal dismissed- 


Before Mr. JmHce Sir George Knox and Mr. Justice Sichards. 

HASHMAT ALI (Pbaiktiff) MUHAMMAD UMAR (Derekdakt).* 
Act Bo, IV of ISdZ (Partition Act), section 4 — ** JOwelling^house belonging 
to an undivided family ” — Muhammadans* 

Meld that tlio expression a dwelling house holonging to an undivided 
family" as used in section 4 of the Partition Act, 1893, is not applicable to a 
house belonging to a Muhammadan family. Amme Maham v, Zia Ahmad 
(2) referred to. 

The plaintiff in this case sued for partition of a one-fifth share 
in a house belonging to a Muhammadan family, having acquired 
the share by purchase. The defendant objected that inasmuch 
as the plaintiff was not “ a member of the defendant’s undivided 
family” and the value of the share claimed by bim was small, 
actual partition ought not to be granted, but the plaintiff might 
receive the value of his share in money. The Court of first 
instance (Munsif or Nagina) rejected this pica upon the ground 
that section 4 of the Partition Act was not applicable, and direct- 
ed a partition. The defendant appealed. The lower appellate 
Court (Additional District Judge of Moradabad) held that section 
4 of the Act in question did apply, and, setting aside the Munsif’* 


•Fir»t Appeal No. 7l of 1906 from an order of ’W. P. Kirton, Eiq., Pi*- 
tiiet Judge of Moradabad, dated tUo 3rd of May 1906. 

ft) (1867) I. L. B., 9 AIL. 228. (2) (1890j L L. B.. 18 AIL, 282, 



WL. MUAnABm smm> SG§ 

decisioD, remanded the case under section 662 of the Code of 
Civil Procedure. From this order of remand the plaintiff appeal- 
ed to the High Goniij. 

Babu Surendra Nath Sen^ for the appellant. 

The respondent was not represented. 

Knox and Eiohaeds, — ^This appeal arises out of an order 
passed by the lower appellate Court remanding the case under 
section 662 of the Code of Civil Procedure for further trial. The 
suit was brought by the plaintiff, who had acquired a one-fifth 
share in a house, for partition of the share which he had acquired. 
Both the plaintiff and the defendants (who are admittedly the 
owners of the remaining four-fifths of the house), are Muhamma- 
dans. The Court of first instance granted the plaintiff the relief 
prayed for, and held that the defendants were not entitled to the 
benefit given by section 4 of the Partition Act, 1893, inasmuch 
as the property to he partitioned was not ^^a dwellinghouse belong- 
ing to an undivided family/^ The lower appellate Court held 
that section 4 did apply in the case of Muhammadans, and overrul- 
ing the Court of first instance upon the preliminary point, sent 
the case back for trial as already stated. It is here contended 
that section 4 cannot apply except in the case of an undivided 
Hindu family, and our attention was called to the Full Bench 
decision of this Court in Amme Eahanfi v. Zia Ahmad (1). The 
respondent is not represented, but on the analogy of the Full 
Bench ruling we hold with some regret that section 4 does not 
apply. We decree the appeal, set aside the order of the lower 
appellate Court and restore the decree of the Court of first instance. 
The appellant will get Hs costs. 

A'p'peal decreed* 

(1) (1890) I. L. 13 AIL, 282. 
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J^eforB Mr, JubHcb JBanerji, 

BAULAT BAM (PiiAIKtipp) BAM LAL (Dei* end aft). « 

Mndu Law-^AdopUon — Adoption during wife*9 pregnancy, 

Seld that the fact that at the time of making an adoption the wife of 
the adopting father is pregnant does not affect the validity of the adoption. 
Wagalluslanam v. Seslammagaru (1) and Manmant MameJiandra v. Mima* 
chary a (2) followed* Warayana Ideddi"^, Yardachala Meddi (3) dissented from. 

The plaintiff in this case sued for a declaration that the de- 
fendant’s alleged adoption by one Murli was invalid and for reco- 
very of possession of certain land. The Court of first instance 
(Munsif of Koil) decreed the claim, finding as to the adoption 
that it was invalid because at the time the wife of the plaintiffs 
adoptive father was pregnant. On appeal this decree was reversed 
by the Additional Subordinate J udge of Aligarh, who found the 
adoption to be valid. The plaintiff thereupon appealed to the 
High Court. 

Babu Satya Chandra Muherji, for the appellant. 

Babu Jogindro Nath Ghaudhri^ for the respondent. 

Bahebji, J. — The only question in this case is whether the 
pregnancy of his wife is a bar to the right of a Hindu to adopt a 
son. The suit in which this question has arisen was brought by 
the appellant for a declaration that the respondent Earn Lai was 
not the adopted $on of one Murli. The Court below has found 
that Murli did adopt Earn Lai, but it seems to be of opinion that 
at the time of adoption Murli’s wife was pregnant. It has, how- 
ever, held that the existence of piegnancyrdid not invalidate the 
adoption. The learned vakil for the appellant contends that this 
view is erroneous and in support of his contention has referred 
to an old ruling of the Madras Sudder Court in Narayana Reddi 
V. Vardachala Reddi (3) in which it was held that an adop- 
tion is invalid if at the time of the adoption the adopter’s wife 
is pregnant. This ruling was considered by that Court in the 
later case of Nagabhushanam v. Seahammagaru (1) and was 
dissented from. The learned Judges after referring te the author- 
ities on the subject came to the conclusion that an adoption by a 

•Second Appeal No. 474 of 1905 from a decree of Manlvi Maulv Baklish, 
Additional Subordinate Judge of Aligarh, dated the 8th of March 1905, revers- 
ing a decree of Babu Jagat Narain, Mimsif of Aligarh, dated the 17th of 
November 1904. 

(1) (1881) I* L. E., 3 Mad., 180. (2) (1887) I. L. B., 12 Bom., 1C5. 

(3) M. S. D., 1869, 97. 
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Hindu with knowledge of Hs wife^s pregnancy was not invalid. 
The same view was held by the Bombay High Court in SdThTYictTvt 
Bamchandra v. JBhimaeharya (1 ). I may also refer to Mayne’s 
Hindu Law, 7th Edition, p, 137, and Sircar^s Tagore Law Lec- 
tures, 1891, p. 190. No original authority of Hindu law has been 
cited on behalf of the appellant in support of the contrary view, 
which seems to be opposed to general principles. I accordingly 
dismiss the appeal with costs. 

Appeal dismissed* 


JSefote Sir John Stmile^j Kinght, Chief Justice, and, Mr. Justice Sir WiUictm 

SurJsiii^ 

SHAMRATHI SINGH aitd othees (DBEEirnAKTs) KISHAX PRASAD 

AND OTHERS (PhAIKTIEPS).* 

JECindu lauo^Joint JECindu family — JE'amily business — Suit to recover a debt 
due to the fir m-^iPar ties to such suit, 

Meld that the managing memhers of a joint Hindu family carrying on 
ft joint family business are not entitled to maintain a suit in their own 
names against debtors of the family without joining with them in the suit 
either as plaintiffs or defendants all the other members of the family. 
jST. P. Kanna Pisharody v. V, M, Uarayanan Somayajijpad (2), BalhrUhna 
Moreshwar Kuntev. The Municipality of Mahad (3), Tamsebuh v Pamlall Koon* 
doo (4J, Kahdas Kevaldaa v. Nathu Bhagvan (5), Imam ud-din ^,Liladhar (6), 
Alagappa Chetti v. V ellian Chetti Angamuthu Tillai Kolandavelu 

Tillai (8) referred to. Tateshri Tartap Marain Singh r. Budra Marain Singh 
(9j distinguished. 

This was a suit to ^recover a sum of Ks. 9,240-7-0 alleged to 
be due to the plaintiffs by the defendants on an account stated 
on the 9Lh of August 1901. The plaintiffs, Kishan Prasad, 
Biskai^ Prasad and Jamna Prasad, sued as managers of a joint 
family business styled Manorath Bhagat Dhana Earn carried on 
in the District of Ballia, The suit was filed on the 3rd of June 
1904. The debt sought to be recovered represented, according to 
the plaintiffs, the balance upon various money dealings between 
them and ^le defendants, and it was alleged that the account 

• First Appeal No. 31 of 1905 from a decree of Maulvi Syed Muhammad 
Tajammul Husain, Subordinate Judge of Ghazipur, dated the 24th of Sentom-* 
her 1904. ^ 

(1) (1887) I. L. R., 12 Bom., 105, (5) (1883) I. L. R., 7 Bom., 217. 

‘ (2j (1881) I. L. R , 3 Mad., 234. (6) (1892j I. L. R., 14 All., 624. 

(3) (1885) L L. R., 10 Bom , 32. (7) (1894) I. L. R., 18 Mad., 33. 

> (4) (1881) I. L, B., 6 Calc., 815.! (8) (1899) I. L, R., 23 Mad,, 190, 

(9) (1904) I. L. R., 26 AIL, 528. 
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had been adjusted on the 9th of August 1901, and the balance 
admitted by the defendants Shamrathi Singh, Mahadeo Singh 
and Kajinandan Singh. In their written statements the prin- 
cipal defendants took objection that the suit could not be main- 
tained without all the members of the plaintifts’ family being 
made parties to it. In consequence of this objection the plaintiffe 
on the 22ad of August 1904 applied to the Court to have the other 
members of the family made parties. In the result, by an order 
of the Court of the 8th of September 1904 certain members of the 
plaintiff’s family, were added as plaintiffs, and two as defendants; 
the original plaintiff’s, however, contended that they as the 
managing members of the family were entitled to sue in their 
own names on behalf of the rest of the family. This contention 
was admitted by the Court (Subordinate Judge of Ghazipur), 
which passed a dectee in the plaintiff's’ favour. Against this 
decree the defendants appealed to the High Court, contending 
that the original plaintiffs were not entitled to sue alone and 
that by the time the other members of the family bad been made 
parties to the suit it was barred by limitation. 

Mr. Muhammad Baoof and Munshi Govind Prasad, for 
the appellants. 

Ml’. Abdul Majid and the Ilon’ble Pandit Sundar Lai, for the 
respondents. 

Stanley, C.J., and Buekitt, J. — The main question in this 
appeal is one of limitation. The suit was brought to leeovera 
sum of Rs. 9,240-7-0 alleged to be due on foot of an account stated 
on the 9th of August 1901. The plaintiff’s Eishan Prasad, Biah'an 
Prasad and Jamna Prasad instituted the suit on the 3rd of 
June 1904 as managers of a joint family business, styled Man- 
orath Bhagat Dbana Ram, carried on in the District of Ballia,to 
recover the debt which was due by the family of the defendants 
in respect of money dealings. The dealings between tlie parties 
had been carried on for several years, and on the 9th of August 
1901 the accounts were adjusted, when the defendants Shamrathi 
Singh, Mahadeo Singh and Eajinandan Singh admitted the cor- 
rectness of the balance and affixed their signatures to the 
account, Mahadeo Singh signing it on behalf of himself as 
well as of Shamrathi Singh. 
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In tbeir wiitten statemeBts tlie principal defendants objected 
to the array of piamti0s complaining that all the members of the 
plaintifis^ family bad hod joined in the suit. In consequence of 
this objection on the 22iid of August 1904 the pkintifis applied 
to the Court to have the other members of the iamily added as 
parties, stating in their petition that they (the original plaintifFs) 
were the managers of the firm and on that account brought the 
suit in their own names alone, but that with a view to remove the 
objection of the defendants, they desiied that the names of the 
other membeis of the family should be brought on the record. 
By order of the 8th of September 1904 the plaintiifs 4 — 12 were 
brought on the record as plaintifl's, and Mahadeo Prasad and 
Chhote Lai, two members of the family, were added as defendants. 
If the added plaintifls were necessary parties to the suit, it is 
admitted that on the Sth September 19U4, when they were added 
as plaintiffs, the suit was barred by limitation. But on behalf 
of the respondent it was contended that the original plaintiffs 
were tie managing members of the joint family and as such 
were entitled to institute the suit in their own names alone on 
behalf of themselves and the other members of the family. The 
learned Subordinate Judge acceded to this contention and passed 
a decree in favour of the plaintiffs. 

One of the grounds of appeal is that a decree against the 
persons of the minor defendants ought not to have been granted. 
Mr. ^undar Lai on Ijehalf of the respondents admits that this 
is so, .and so far as the minor defendants are concerned the 
decree should be satisfied out of the joint family funds alone. So 
far the appeal must in any case succeed. 

As regards the main question it is first necessary to determine 
whether or not Kishan Prasad, Bishan Prasad and Jamna Prasad 
were the managing members of the family when the suit was 
brought. 1\ appears that at the time of the institution of the 
suit dissension existed between some of the membeJs of the 
plaintiffs^ family and hence we find two of them supporting the 
defendants’ case. The evidence of these two witnesses only has 
been translated and printed by the appellants. These are the 
dejiosiuons of Sarju Prasad and Lachhmi Prasad, sons of the 
plaintiff* Kishan Prasad, and themselves plaintiffs. Sarju Prasad 
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deposed that there was no leading member in the family since 
about 1890, and that the business of the firm was carried on 
under the orders of all the proprietors. Then he modified this 
statement and said that the names of those by whose orders the 
business was carried on were Kishan Prasad, Bishan Prasad 
himself (the witness), Jamna Prasad and Lachhmi Prasad. In 
cross-examination he stated that all the suits relating to the 
family, the ilaka or the firms brought since 1890 were instituted 
in the names of Kishan Prasad, Bishan Prasad and Jamna 
Prasad only, or in the name of Debi Prasad as long as he lived. 
Debi Prasad we may mention was a son of the plaintiff Jamna 
Prasad. We now come to the evidence of Lachhmi Prasad. He 
deposed that hundis were drawn by the firm under the signa- 
tures of all — and then he said they are “ signed by any of us who 
happen to be present.’' He admitted, however, that the names 
of Kishan Prasad, Bishan Prasad and Jamna Prasad were entered 
in respect of the whole ilaka and the names of the other members 
of the family were not so entered. As against this evidence we 
have the evidence of the plaintiffs Bishan Prasad and Kishan 
Prasad who deposed that they and Jamna Prasad were the managing 
members of the family. 

The learned Subordinate Judge came to the conclusion on the 
evidence that the original plaintiffs were the managing members 
of the family and sued as such, and we have no hesitation what- 
ever in agreeing with him as to this. ' The question then is 
whether the managing members of a joint family carrying on a 
joint family business are entitled to maintain a suit in their own 
names against debtors of the family without joining with them 
in the suit either as plaintiffs or defendants all the other mem- 
bers of the family. 

The learned Subordinate Judge held on this point that 
inasmuch as all the business carried on by the plaintiffs’ family 
was carried on in the names of the three original plaintiffs, 
and that all suits relating to the family which had been 
previously instituted in the Civil or Revenue Courts had been 
instituted only in the names of these plaintiffs, therefore the 
suit was properly instituted in their names for the benefit of 
^ll the members of the family, and that it was not necessary 
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for tbe other members to join ia the suit or to be made parties 
to it. 

The Subordinate Judge is in rrmr in saying that the biiRiness 
was carried on in the names of the three original pltiinfiffs. It 
was carried on in the name of the plaiotiffJ The eviilenee 

of Bishan Prasad^ Muhammad Suleman and Amjad AH Khnn 
coupled with the plaintiff's^ own etatement in the plaint show.' this. 

If the question had been an open one, there is a good deal 
to be said in favour of the view taken by the Court below; but it 
appears to us that it is concluded by authority. In the case of 
JT. P. Kanna Piaharody v. F. if. Narayanan Somayjipad 
(1) it wasf held by Turner, G.J., and Kindersley, that 
unless where by a special provision of law co-owners are per- 
mitted to sue through some or one of their members all co-owners 
must join in a suit to recover their property. Co-owners may agree 
that their property shall be managed and legal proceedings taken 
by some or one of their number, but they cai:mf>t invest such person 
or persons with the comp-itency to sue in his own name on their 
behalf or if sued to represent Sargent, C. J., adopted this 

statement of the law in ihe ca of Btdkriehna Moreshwar Kunte 
v. the Municipality of Mahad (2). In the case of Ramsebuh v. 
Bamlall Koondoo (3) two of the sons out of a joint Mitaksliara 
family, consisting of a father and three sons, and the widow and sons 
of a deceas^ eon, and carrying on business in partnership, sued on 
a kath-chUta for recovery of the amount payable thereunder. 
When the suit came on for hearing an objection was taken that all 
the parties who ought to sue were not on the record. Thereupon on 
the application of the original plaintiffs the names of the father 
and the third son were added and the plaintiffs were described as 
surviving partners of the deceased son. At the time these 
additional persons were made parties, the suit was as regards 
them barred by limitation. It was held that inasmuch as the 
original plaintiffs could only enforce their claim in eon junction 
with the added plaintiffs, and the added plaintiffs were barred by 
section 22 of the Limitation Act, the claim of the original plaintiffs 
was also barred. Garth, C. J., who <lelivered the Judgment of the 
Court, in the course of it observed: — When a joint family, or 

(1) (1881) L L. E., 3 Mad., 234. (2) (1885) I. L. B., 10 Bom. ,32* 

(3) (1881) L L. E., 6 Calc., 815 
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any members of it, carry on a trade in partnership and contract 
with the outside public in the course of that trade, they have no 
greater privilege than other traders. If they are really partners 
they must be bound by the same rules of law for enforcing their 
contracts in Courts of law as any other partnership. A similar 
decision was arrived at by a Bench of the Bombay High Court in 
the case of Kalidaa Kevaldaa v. Nathu Bhagvan (1). The same 
question was considered in the case of Imam-ud-din v. Lila- 
dhar (2). In that case a suit was brought upon two hundis by 
one only of two member? of a firm. The defendants in their 
written statement, as here, raised the objection that all necessary 
parties were not joined as plaintiffs. Upon that the other partner 
applied to be made a co-plaintiff and the Court acceded to the 
application. At the time when he was made a co-plaintiff the 
suit was barred by limitation, and the Subordinate Judge on that 
account dismissed it. On appeal the District Judge allowed the 
appeal on the ground that the defendants did not raise the plea 
of non-joinder at the earliest possible period. On second appeal 
Edge, C.J., and TyrreU, J., after a review of the authorities, set 
aside the order of the District Judge and affirmed the decree 
of the Court of first instance, holding that all the surviving 
partners of the firm should have been plaintiffs in the suit; 
and further that where a judge, acting under section 32 of 
the Code of Civil Procedure, adds a person as a necessary 
plaintiff after the period of limitation for a suit by him alone, or 
with others, has expir ed, section 22 of the Indian Limitation Act, 
1877, would clearly apply to the right of suit of the person so 
added, and the suit could not be maintained without him. In 
Madras it has been held that the proposition that the manager of 
a Hindu family can sue without joining those interested with 
him is one which cannot be supported. Alagappa Ghetti v. 
Vellian Ghetti (3) and Angamuthu Pillai v. Kolaindavda 
PiUai (4). 

Mr. Mayne in his work on Hindu Law in dealing with this 
question says, at pp. 368 and 369 of the sixth edition:— “A 
necessary consequence of the corporate character of the family 


(1) (1883) 1. L. U., 7 Bon.., 217. 

(2) (1892) I. L. R., 14 AIL, 624. 


3) (1894) 1. L. B., 18 Mad., 8S 
(4) (1899) I. L. B., 28 Mad., 190. 
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holding is that wherever any transaction afiPects that property all 
the members must be privy to it^ and whatever is done must be 
done for the benefit of all, and not of any single individual. For 
instance, a single member cannot sue or proceed by way of 
execution to re<x)ver a particular portion of the family property 
for himself whether his claims be preferred against a stranger 
who is asserted to be wrongfully in possession or against his co-^ 
parceners. If the former, all the members must join and the suit 
must be brought to recover the whole property for the benefit of 
and later on; — ^^One member cannot sue by himself without 
joining or asking the consent of the others and making the defect 
good by joining the others as defendants. If from any cause, 
such as lapse of time, the other members cannot be joined as 
plaintife, the whole suit will fail.^^ 

Our decision in the case of Fateshri Partap Narain Singh 
Y. Rudra Narain Singh (1), which has been relied on by Mr. 
Sundar Lai, does not help the concention advanced on behalf of 
the respondents. That decision was based upon the peculiar 
circumstances of the case. The objection raised as to non- joinder 
of parties was not pressed by the defendants, and it was only on 
appeal that we pointed out the defect in this respect and amended 
it. We observed in our judgment that if the question had been 
raised at the trial, the plaintiff would no doubt have obtained in 
good time the consent of his brother to his name being added to 
the array of parties to tBe proceedings. 

For the foregoing reasons we allow this appeal^ set aside the 
decree of the Court below, and dismiss the plaintiffs^ suit with 
costs in both Courts. 

[See also Oopal Das v. Badri Nath (2). — ^Ed.] 

Appeal decreed. 

(1) (1904) Lli. It, 26 AIL, 528. (2) Weekly Notes, 1904, p 282. 
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Sir loin Sianle^^ Kniglt, Chief JmHc&, and Mr. Justice Sir William 
Burkitt. 

HASAN ALI KHAN anb akothbb (Pi^iXTiF^s) MAZHAE-UL-HASAN 

ANB OTHEBS (I)KPEKBAKTS).’* 

Act Mo, XTXo/l 873 fAT.-lF, B, Zand Bemnue Act), sections 164 and 190--. 
Mahal taken wider direct managements-^ Bent of s%r land fixed Ig OMec^ 
torSale of mahal lefore release from direct management, 

A was taken by the Collector un^ler direct management and the 

late proprietor was recorded as ex-propriotary tenant of th© sir knd and hig 
rent was fixed by the Collector under the provisions of section 190 of Act JNo. 
XIT of 1873. While still under direct management the mahal was sold, Th$ 
purchaser paid np the arrears of land, revenue due thereon and possession was 
given to him. Meld that the purchaser was entitled to claim from the ex- 
proprietary tenant the rent fixed by the Collector : it was not incumbent 
upon him bo get the rent fixed again. 

The suit out of which this appeal arose was instituted against 

one Ali Maxhar as an ex-proprietary tenant to recover the rent 

of certain lands which had been his sir. He had been the pro- 
prietor of the mahal in which Le held this sir land. Many 
years ago All Mazhar made default, in paying the revenue asses- 
sed on the mahal, whereupon the Collector, acting under the 
powers conferred on him by ti e Kortli- Western Provinces land 
Revenue Act of 1873^ section 154, attached tl e mahal and took 
it under diiect managenient. At the same time, acting under 
the piovisions of section 190 of the same Act, the Collector fixed 
the rent to be paid in iuture by Ali Mazhar in respect of this 
land. Ali ]MazLar was iccorded as an cx -proprietary tenant. 
This suit is one to recover the rent so-fixed, and alleged to be 
due and payable for Iho years loOS and 1309 Faali by the res- 
pondents, the repiesentaiives in interest of Ali Mazhar, now 
dead. That rent was paid for many years by Ali Mazhar as 
the rent of the ex-propiietary 1 oiding. On January 20th, 1899, 
Ali Mazhar’s rights as proprietor of the mahal were sold in exe- 
cution of a Civil Court decree, held by the Bank of Upper India 
and were purchased by onoGobind Doo. Gobind Deo had his 
name entered as pioprietor and that of Ali Mazhar removed. 
Gobind Deo did not get actual possession of the mahal, which 
continued to be held under direct management. Eventually 
Gobind Deo sold the mahal in June 1901 to the plaintifis 


^ Appeal No. 74 of 1906 aafier section 10 of the Letter® Patent. 
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appellants^ who obtained mutation of names in their favour in 
August of that year. In that month they paid up to the 
Collector the arrears of revenue still due on the mahal^ which 
was thereupon relea&e.I from direct management and handed 
over to them. That was on August 27th, 1901. 

In the present suit the plainiills obtained a decree for the 
rent of 1309 Easli, and that decree was confirmed on appeal by 
the lower appellate coart. The defendants, however^ appealed 
to the High Courts when, their appeal coming before a single 
Judge, the decrees of the courts below W'ere sot aside, and the 
suit dismissed* The plaintiffs therefore appealed under section 
10 of the Letters Patent of the Court, 

Messrs. IF. Wallach and JS. E. 0^ Conor^ for the appellants. 

Babu Scitya Chandra Muherji, for the respondents. 

Stanley, C.J., and Bubkitt, J. — This is an appeal against 
a decree of one of the learned Judges of this Court sitting alone. 

The suit was instituted against one Aii Mazhar as an ex- 
proprietary tenant to lecover the rent of certain lands which had 
been his air. He had been the proprietor of the mahal in which 
he held this sir land. Many years ago Ali Mazhar made de- 
fault in paying the revenue assessed on the mahal, whereupon 
the Collector, acting under the powers conferred on him by the 
North-Western Provinces Land Eevenue Act of 1873, section 
164, attached the mahal and took it under direct management. 
At the same time acting under the provisions of section 190 of 
the same Act, the Collector fixed the rent to be paid in future 
by Ali Mazhar in respejt of this land. Ali Mazhar was recorded 
as an ex-proprietary tenant. This suit is one to recover the 
rent so fixed, and alleged to be due and payable for the years 
1308 and 1309 Fasli by the respondents, the representatives in 
interest of Ali Mazhar now dead. That rent was paid for many 
years by Ali Mazhar as the rent of the ex-proprietary holding* 
On Januafy 20th, 1899, Ali MazhaPs rights as proprietor of the 
mahal were sold in execution of a Civil Court decree, held by 
the Bank of Upper India and were purchased by one Gobind Deo. 
Gobind Deo had Hs name entered as proprietor and that of Ali 
Mazhar removed. Gobind Deo of course did not get actual pos- 
sesiion of the malml| which continued to be held under direct 
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management. Eventually Gobind Deo sold the mahal in June 
1901 to the plaintiffs appellants, who obtained mutation of names 
in their favour in August of that year. In that month they paid 
to the Collector the arrears of revenue still due on the mahal, 
which was thereupon released from direct management and handed 
over to them. That was on August 27th, 1901, 

From the above it will be seen that Ali Mazhar ceased to be 
even nominal proprietor of the mahal in the year 1899 when^his 
name was removed from the village Ichewat, but he continued to 
be recorded as an ex-proprietary tenant, paying the rent which 
had been fixed by the Collector. 

The present suit for the arrears of rent for the years 1308 
and 1309 Fasli was instituted in October 1902. We are now 
concerned with the rent of 1809 Fasli only. 

The Court of first instance and the lower appellate Court gave 
the plaintiffs a decree for the rent of that year. On second 
appeal to this Court that decree has been set aside and the suit 
dismissed by a learned Judge of the Court. Hence this appeal. 

The reasons given by our learned brother for reversing the 
decree of the two lower Courts are : — I hold that the rent not 
having been fixed by agreement, by order of a Settlement officer 
or by an order under Act No. XII of 1881, it was incumbent on 
the plaintiffs, before they could recover arrears of rent on the ex- 
proprietary holding, to take steps to have the rent determined 
under the Kent Act.^^ Now if Ali Mazhar had ever for a day 
regained his status as a proprietor before the sale of the mahal to 
the respondents, we might have come to the same conclusion as 
our learned brother. If the attachment and direct management 
had been withdrawn, Ali Mazhar would have immediately re- 
gained his status as full proprietor and would have automatically 
ceased to be an ex-proprietary tenant. On a subsequent sale to 
the plaintiffs and on Ali Mazhar again becoming an ex-proprie- 
tary tenant the plaintiffs in the absence of any agreement must 
have applied to have the rent of the ex-proprietary holding de- 
termined under the Kent Act. But such an event did not occur. 
From and after the date of the sale to Gobind Deo in 1899 Ali 
Mazhar no longer possessed any proprietary rights in the mahal. 
Ho remained an ex-proprietary tenant whose rent had been fixed 
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by the Collector, and be still held that status when the plaintiffs 
purchased the mahaL In our opinion when the mahal was trans- 
ferred to the plaintiffs by the Collector in August 1901^ the posi- 
tion of AH Mazhar was that of a tenant whose rent had been fix- 
ed by a competent tribunal, and the plaintiffs on the transfer to 
them acquired the right to recover the rent which Ali Mazhar 
had up to then been paying to the Collector, We are unable to 
accept the contention that the rent fixed by the Collector was 
fixed only for the period of direct management, and that it ceased 
to be payable when the Collector handed over the mahal to the 
plaintiffs. In the section itself there is no indication of such an 
intention. It does not even prescribe the person to whom the 
rent is to be paid. It is couched in most general and wide lan- 
guage and might well — without straining of language — be inter- 
preted to mean a determination of rent to hold good till altered 
by competent authority. In connection with this argument we 
would point out that section 190 of the Revenue Act provides 
for the case of sale for arrears of revenue as well as for cases of 
attachment, farming, etc., and directs that on sale the Collector is 
to have the late proprietor of any sir land recorded as an ex-pro- 
prietary tenant and to fix the rent fco be paid by the ex-proprie- 
tary tenant for the land. That rent clearly was not a rent pay- 
able to the Collector y but to the new proprietor. The Collector 
could have no claim to it. But under the rule of law laid down 
by our learned brother the new proprietor would not be entitled 
to recover any rent of the ex-proprietary holding until he had 
had the rent of the holding determined under section 14 of the 
Rent Act, XII of 1881, We are unable to accede to that view 
of the law. We think that the new proprietor would be entitled 
to receive from the ex-proprietor the rent fixed by the Collector 
under the authority of section 190, and that the law does not impose 
on him the vexatious burden of taking action under section 14 of 
the Rent Act. Similarly in the present case we think the plain- 
tiffs are entitled to receive from the ex-proprietary tenants the 
rent fixed by the Collector, who in that matter was a competent 
tribunal acting under statutory power. We do not concur with 
the District Judge in holding that the Collector's procedure in 
filing the rent was irregular. He ascertained the rates of rents 
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payable by tenants-at-wiil for dmilar lands and fixed the rental 
of the ex-proprietavy tenant at four annas in the rupee lower. 
All Mazliar apparenily tailed no ohjeoti u and jmitl for many 
years the rent so fixed. 

For the above reafioris, being unable to agree In the reasons 
given by our learned brother, we set atiue the rleoree under ap- 
peal and restore the decree of the lower appellate Court with 
costs. 

Afpeal decreed. 


Sefore Sir Join Stanley, Kmyht, VAtej Juetice, and Mr. Jnstiee Sir William 

BnrkiUn 

LACHMI NARAIN AHB Akothee (Bieenba^ts) t’. \mm BAT (PiAXM»s').t 
Act JlSfo. IF 0/1882 (Tramfer of Froperft/ AH), sections 86 and 88— Bwm 
for sale on a mm'bgage---ldaie of inter mi after date fixed for payments 
Where a decree for sale oe a mortgage gives iaicrest. after the date fixed 
by the decree for payments of the mortgage debt, it is not necessary that such 
interest shonldbe at the contractual rate. Mamemmr Koer Mahomed MeMi 
^ossein Khm (1) and Sundat Koer v, Bai Slam Krishen (2) referred to. 

The only question raised in tluB appeal was as to tiie rate of 
interest allowable after the d^'creo upon t^\o mortgage bonds upon 
which a suit for sale had been brought. The bonds in suit pro- 
Yided for the payment of interest at the rate of 10| per cent, per 
annumi with a condition that if the interest was not paid in the 
second year compound interest should be ehargedy and that this 
condition should remain in force until the whole amount was 
paid off. On the question of interest the lower Appellate Court 
(District Judge of Gorakhpur) found that^ although compound 
interest was made payable^ the rate of iiBere^t w as ni^t abnormal, 
and he allowed interest at the contractual rate Uiitii the date of 
payment. The judgment-debtors appealed to the High Court 
contending tliat^ according to a recent ruling of the Privy 
Council, only interest at the usual Court rate should bo granted 
after the date fixed by the decree for payment of the mortgage 
debts. 

* Second Appeal No. 286 of 1906 from «. decree of WMlmm TudbalL Esq., 
District Judge of Grorskhpur, d!».tdd the 8th of January 1906, modifying a 
decree of Munshi Achal Bihan, Subordinate Judire of Gorakhpur, dated the 

28th of August 1906. 

, (1) (1898) 1. L. E., 26 Calc.. 39. (2) (1906) I, L, 34 Calc., 160, 
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Babu Parbaii Charan Chatterji and Babti Scctya Chandra 
Muherj% for the apjmllants. 

Babn Durga Charan Banerji and Munshi Gobind Prasad, 
for the respondent, 

Stakdey, CJ.j and Boskitt, J. — ^The suit out of which this 
appeal has arisen was a suit for sale of mortgaged property under 
two bonds. These bonds provided for the payment of interest at 
the rate of 10| per cent, per annum; with a condition that if the 
interest was not paid in the secsond year compound interest should 
be charged, and that this condition should remain in force until 
the whole amount was paid off. The learned District Judge, 
modifying the d ecree of the Court below as regards interest, allowed 
compound interest up to the date of realization. He says in the 
course of his judgment : — As for the rate of interest to be allowed 
for the period subsequent to the date fixed for payment in the 
decree, I see no cause to decree any other than the contractual 
rate. It is true that it is compound interest, but the rate (lOJ per 
cent, per annum) is not a high one, but is a little less than the 
prevalent rate (12 per cent, per annum). There was no harsii or 
unconscionable bargain and no hard case. The interest will there- 
fore be the contractual rate up to the date of payment P It is 
contended on behalf of the defendants appellants that in view of 
the decision of their Lordships of the Privy Counsel in a recent 
ease, interest should not be allowed over and above the Court rate 
after the date fixed for 4 )ayment. In the case of Rameswar Koer 
V. Mahomed Mehdi Sossein Khan (1), Lord Hobhouse in deli- 
vering the judgment of their Lordships remarked as follows : 
— The High Court founded their order on sections 86 and 88 of 
the Transfer of Property Act, which indicate clearly enough that 
the ordinary decree in a suit of this kind (that is a suit for sale on 
a mortgage) should direct accounts allowing the rate of interest 
provided by the mortgage up to the date of realization.’^ It was 
understood in this Court from the language of this judgment that 
the Court in passing a decree upon a mortgage siiould ordinarily 
allow interest at the contractual rate up to the date of realization. 
In the recent case, however, of Sundar Koer v. Rai Sham 
Krisken (2) their Lordships, referring to the language used by Lord 
(1) (1898) I. L. R., 26 Calo., 89. (2) (1906) L hr R., 84 Calo„ 160, 
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Hobhouse in tbe case of Mameswar Koer v. Mahomed Mehdi 
Hossein Khariy observe that the J udicial Committee did not in- 
tend in that case to lay down that in passing a mortgage decree 
the Courts should allow interest at the con ti actual rate beyond 
the date fixed for payment by the decree. Lord Davey in deliv- 
ering the judgment of their Lordships quotes the passage from 
the judgment of Lord Hobhouse, which we have cited, and obser- 
Yes . — a expression ^up to the date of realization ^ may have 

been used per incuriam^ or it may have meant ^ the day fixed for 
realization,’ as in fact it seems to have been understood by the 
reporter of the case in the Indian Law Eeports as expressed in hi« 
marginal note (I.L.R., 26 Calc., 39}. Their Lordships cannot have 
intended to say that sections 86 and 88 of the Transfer of Pioperty 
Act indicate that interest at the mortgage rate should be paid up 
to the time of actual payment of the mortgage money to the mortr 
gagee.” Then later on, after expressing approval of the decree of 
the High Court in which 6 per cent, per annum interest only, and 
not the mortgage rate, was allow^ed after the date fixed for the 
payment of the mortgage debt, Lord Davey observes In the 
present case their Lordships have no hesitation in expressing their 
concurrence with the High Court of Calcutta, not only in allowing 
interest after the fixed day, but also in allowing interest at the 
Court rate and not at the mortgage rate. They think that the 
scheme and intention of the Transfer of Property Act was that 
a general account should be taken once for all, and an aggregate 
amount be stated in the decree for principal, interebt and costs 
due on a fixed day, and that after the expiration of that day, if 
the property should not be redeemed, the matter should pass from 
the domain of contract to that of judgment, and the rights of the 
mortgagee should thenceforth depend not on the contents of his 
bond but on the directions in the decree.” In view of this statement 
of the law by their Lordships it is open to the Court in determining 
the interest which should be payable after the day filed for pay- 
ment in the decree to limit the interest to the Court rate if it so 
think fit. It therefore is open to us in this case to modify the 
decree of the lower appellate Court in regard to interest. The 
learned District Judge did not think that the case before him was 
ettoh as to justify any reduction in the interest payable up to 
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realization an d therefore gave interest at the contractual rate. We 1907 

think under the circumstances of this case that after the date fixed ~ ^ 

Laohmi 

by the decree for payment ample interest only should be allowed Nabaik 

at the contractual late^ and not compound interest. To ihis extent Umax 

we modify the decree of the lower appellate Court. The appel- 
lants have substantially failed in the appeal and must pay the 
costs. 

Decree modified^ 


Before Sir John Stanley f. Knigh% Chief Jmtice, and Mr. Juiiice Sir William 

BurUtt, JSehruary 18 . 

EAGHUBAlsrS PUBI (PriixTirr) t?. JYOTIS SWABUPA Aim axoteeb 

(DErENDAKTS),* 

Civil Frocedure Code, section M^Bejection ofjptaint^Frocedwe-^Flaint 
not to he rejected in part^ 

Meld tliat under section 54 of tlie Code of Civil Procedlire a Court cannot 
reject a plaint in part. 

The facts of this case sufficiently appear from the judgment of 
the Court. 

Mr. TF. K. Porter^ for the appellant. 

Mr. B. E, O^Conor^ the Hon’ble Pandit Sundar Lai and 
Dr. Satieh Chand/ra Banerji, for the respondents. 

StaKLEY, 0. J., and Bubkttt, J. — In the suit out of which 
this appeal has arisen the plaintiff asked for a declaration that a 
sale-deed; dated the 18th of October 1901, of property specified 
in the plaint, was void and claimed possession of the property 
detailed in that deed. He put in an alternative claim, that if the 
plaintiff was not entitled to possession of the buildings upon the 
land, a decree for possession of the land itself might be passed in 
his favour and the defendants ordered to remove the materials of 
the buildings and that the plaintiff might he put into possession of 
the land. He also asked for any other relief to which he might 
the ends of justice he entitled. 

It appears that some time between the years 1860 and 1866 
the predecessor in title of the plaintiff leased at least a portion of 
the land in dispute to Mr. Frederic Wilson, the father and 

* Second Appeal No. 635 of 1905 from a decree of L Gr. Evans, Es^., 

District Judge of Saharan pur, dated the 23i d of March 1905, confirming a decree 
of S. P. O’Donnell, Esq., Subordinate Judge of Dehra Duni dated iho 19fch 
of May 1904, 
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predecessor in title of the defendant Charles Wilson. Upon this 
land buildings were erected and an extensive timber business 
was carried on therein. It is said that the buildings alone covered 
an area of about 18 bighas. Mr. Charles Wilson, the son of Mr, 
Frederic Wilson, succeeded his father in the ownership of the 
demised premises and sold to the defendant Babu Jyotis Swarupa 
his interest therein. 

A number of issues were framed, but some of them were not 
tried under the following circumstances. The plaintiff in his 
examination under section 117 of the Code stated his inability to 
define the lands which were included in the lease. In consequence 
of this the learned Subordinate Judge passed an order on the 18fch 
of September 1903 directing the plaintiff to amend his plaint by 
giving the boundaries of the land in excess of the 12 kachha bighas, 
which the plautifiF alleged was all that had been demised to Frederic 
Wibon, or by otherwise indicating sufficiently the excess land. 
The plaintiff stated his inability to do so, and the defendants also 
admitted the impossibility of giving the boundaries, but they did 
not admit that the extent of the area of the lease was only 12 
bighas. The Court under these circumstances considered that it 
would be impossible to grant the alternative relief claimed by the 
plaiutiff in his oral evidence under section 158, Civil Procedure 
Code, and ordered the suit to proceed on the other issues, and he 
adds as follows The plaint so far as it claims this alternative 
relief in the general terms of paragraph 11 (d) will be held to be 
rejected under section 54, Code of Civil Procedure/^ Both Courts 
below found that the land which was demised to Mr. Frederic 
Wilson was demised to him on a permanent lease for building 
purpo-es and that he had erected permanent buildings on the 
land, and that he and his successors in title had continued to hold 
the land under the lease up to the present time. 

The plaintiff appellant has appealed to this Court and raised 
a number of grounds of appeal, one being that the Court below was 
not justified under the provL-ions of section 54 in rejecting portion 
of the claim of the plaintiffs. That section only provides for the 
rejcclion of a plaint in the event of any of the matters specified in 
that section not being complied with. It does not justify the 
rejection of any particular portion of a plaint, as was the case here, 
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The Court ought to have tried the issues which were framed, and 
if the plaintiff failed in his proofs to establish his claim then reject 
the claim. We think the plaintiff should have had an opportunity 
at the trial of establishing his case. We cannot therefore dispose 
of this appeal without having a determination of two of the issues 
which were framed by the Court of first instance. These issues 
are Nos, 1 and 4, and are as follows : — 

1. What were the boundaries and what was the extent of 
the land given by the plaintiff^s predecessor to the 
father of defendant (2) ? 

^^4. Did the defendant (2) sell to defendant (1) any excess 
area of land over and above that area which had been 
given by the zamindar to his father, and what are the 
boundaries and area of such excess ? 

We remand these issues to the Court of first instance through 
the learned District Judge under the provisions of section 606 of 
the Code and direct that Court to take such relevant evidence 
as may be adduced by either side. On return of the find- 
ings the parties will have the usual ten days for filing objec- 
tions. 

Cause remanded. 
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Before Mr, Justice Banerji and Mr. Justice Aihman, 1907 

EAM SABUP (PlAriTTirr) u. KISHAN LAL (Dbeendant) .• February 21. 

Act (Local) ifo. II, of 1901 (Agra Tenancy AatJ, sections 20, 21 and 31— 

Occupancy holdiny -^Usufructuary mortgage--^ Act Fo, IX 0/1872 (Indian 
Contract Act), section 23, 

An occupancy tenant executed a usufructuary mortgage of liis occupancy 
holding, and then executed a habuliat undertaking to pay rent for the mort- 
gaged land. Meld on suit by the mortgagee for rent under the terms of the 
kabuliat that the agreement between the parties was of a nature which, if 
permitted, would defeat the provisions of the Tenancy Act, 1901 j that it was 
unlawful within the meaning of section 23 of the Contract Act, and void. 

Sarmndan Mai r, Ffahchedi Mai (1), Banmali Bande v. Bislieahar Singh (2), 
and Madmn Lai v, Muhammad Alt Xasir Khan (3) followed. 


* Second Appeal No. 6 of 1906 from a decree of H, Warburton, Esq., 
District Judge of Agra, dated the loth of November 1906, confirming a decree 
of V. E. G Hussey, Esq,, Assistant Collector of 1st class of Muttra, dated 
the 2Sth of July 1904. 

(1) Weekly Notes, 1906, p. 302, (2) (1906) I. L. E., 29 AH, 129. 

(3) (1306) I. L. E„ 28 All., 696. 
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In this case the defendant^ an occupancy tenant, executed, 
on the 21&t of October 1902, a usufructuary mortgage of Hs 
occupancy holding in favour of the plaintiff. He then executed 
a kabuliat undertaking to pay rent to the plaintiff for the mort- 
gaged land. The plaintiff sued on this kabuliat to recover reui 
for the year 1311 Fasli. The Court of first instance (Assistant 
Collector of the first class, Muttra) sustained the defendant's 
plea that the mortgage and the kabuliat were invalid and 
dismissed the suit, and this decree was on appeal upheld 
by the District Judge, The plaintiff appealed to the High 
Court. 

Babu LaTcfihmi Naraiifi, for the appellant. 

Dr. Satish Chandra Banerjij for the respondent. 

Banerji, J. — This appeal arises out of a suit brought by the 
appellant to recover from the respondent arrears of rent. The 
respondent is an occupancy tenant. On the 21st of October 1902 
he made a usufructuary mortgage of Hs occupancy holding to 
the plaintiff appellant, and then executed a kabuliat undertaking 
to pay rent for the mortgaged land. It is on the strength of 
this kabuliat that the present suit was brought. The suit was 
resisted upon the ground that under th e provisions of the Agra 
Tenancy Act, No. II of 1901, the mortgage was void and that 
the plaintiff had no title to sue for rent. Both the Courts below 
have sustained this defence. The plaintiff appeals. 

It is contended on his behalf that the mortgage made by the 
defendant respondent is not absolutely void, but is only voidable 
at the instance of the landlord, and that it is not open to the 
defendant to question its validity. In support of this contention 
reliance is placed upon the provisions of section 31 of the Act. 
It is clear from the provisions of sections 20 and 21 that a transfer 
of his holding or of any interest therein by an occupancy tenant 
is wholly forbidden, except in the case of a sub-lease^ as provided 
in the Act. The object of the Legislature manifestly was to 
declare that certain rulings of this Court in which it was held 
that an occupancy tenant could mortgage his right to occupy 
should no longer have any binding effect. The usufructuary mort- 
gage in the present instance was therefore void under the pro- 
visions of section 21, It is true that section 31 lays down that 
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every sub-lease or other treDsfer made by a tenant in contra- 
vention the provisions of the Act shall be Voidable ^ at the 
instance of the landholder, but it seems to me that the word 
^ voidable ^ was used, not in the sense in which that term is 
ordinarily used in law as distinguished from an agreement which 
is absolutely void, but in tbe sense that a transfer made in con- 
travention of the provisions of section 21 may be avoided by the 
landholder in the manner provided in the section. It is also true 
that the Tenancy Act prescribes a limitation of one year from the 
date of the transfer for a suit for the cancellation of a transfer. 
But it may be that what the Legislature contemplated was that in 
the case of a landholder he might accept and recognize the trans-^ 
fer, but if he wished to repudiate it, he must do so at an early 
date and bring his suit within one year of the transfer. That, 
however, does not raise the inference that as against the trans- 
feror or any other person the transfer shall be deemed to be bind- 
ing after the expiry of one year and even when the landholder 
has not chosen to avoid it. It is manifest from the scope of sec- 
tions 20 and 21 that they were enacted in the interst as much 
of the tenant as of the landholder, and that the Legislature 
thought it fit to absolutely forbid a transfer by an occupancy 
tenant of his interests in his holding. That being so, if the 
mortgage in favour of the plaintiff be held to be valid, the object 
of the law would be defeated. As the agreement between the 
plaintiff and the defendant is of a nature, which, if permitted, 
would defeat the provisions of the Tenancy Act, it is unlawful 
within the meaning of section 23 of the Contract Act and is void. 
The object of the suit brought by the plaintiff is to enforce the 
mortgage made in his favour. If he were allowed to carryout 
that object, the provisions of the law, as enacted in section 21, 
would be rendered nugatory. In Earnandan Rai v. Nahchedi 
Rai (1) a usufructuary mortgagee who brought a suit for pos- 
session was *held not entitled to do so, as section 20 of the Act 
forbids the transfer of the interest held by occupancy tenants 
except under circumstances which do not exist in this case.^^ Pro- 
bably the learned Judges meant to refer to section 21. In 
Banmali Pande v. Bieheshdr Singh (2) a usufructuary mortgagee 

(1) Weekly Kotee, 1906, p. 303. (2) (1906) I. L. ft, 39 All., 129, 
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of an occupancy holding, whose mortgage was executed after the 
passing of the Tenancy Act, sued to ledeem a prior mortgage. 
It was held that the mortgage under which the plaintiff claimed 
was invalid and unlawful, and that he had acquired no right 
under it so as to entitle him to redoem the prior mortgage, I 
may also refer to the decision of our brother Eichards in Madan 
Lai V. Muhammad Ali Nasir Khan (1) which was affirmed on 
appeal under section 10 of the Letters Patent on the 13th of Decem- 
ber 1906, and which was cited with approbation in the case of 
Banmali Pande v. Bisheshar Singh referred to above. In my 
opinion the view taken by the Court below is correct and I would 
dismiss the appeal with costs, 

Aikman, J.-*-I am of the same opinion. On the 2ist of 
October 1902, that is, after the date upon which the Agra 
Tenancy Act 1901, came into force, the respondent Eishan 
Lai and his brother, who were occupancy tenants, executed 
a usufructuary mortgage of their holding in favour of the 
plaintiff appellant Earn Sarup. He relet the land to the res- 
pondent Eishan Lai and now sues to recover the arrears of 
rent from Eishan Lab The Courts below have dismissed 
the claim of the plaintiff, and in my opinion they were quite 
right. The plaintiff is really asking the assistance of the 
Court to enforce an agreement, the consideration of which was 
unlawful, and which is therefore void. In my opinion the Courts 
cannot give the plaintiff such assistance. •'A transfer of an occu- 
pancy holding such as that made in favour of the plaintiff is clearly 
forbidden by the terms of the Tenancy Act. For the appellant 
reliance was placed on an expression in a judgment of my 
own in the case of Lalu Bam v. ThahuT JDas (2) where I said 
that it was clear from section 31 of the Act that a sub-lease or 
an agreement to sublet made by a tenant in contravention of 
section 26 is not void but merely voidable at the suit of a 
landholder.’^ This observation was unnecessary for 1/he decision 
of the question then under consideration, as the sub-lease in that 
case was granted before the new Tenancy Act came into force. 
In the passage cited above I am of opinion that I attached undue 
weight to the use of the term voidable in section 31. I 

(1) (1906) L L. B., S58 All., 696. ($) Weekly Notes, 1906, p. 63. 
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agree with my learned colleague in thinking that . the expres- 1907 
sion was not intended to indicate that a transfer in contra- ’ Saefp 
vention of the Act was merely voidable^ as distinguished from 
void. The word voidable was^ it seems to me^ used in the laii. 
sense indicated by my learned colleague, I agree in the order 
proposed. 

By THE CotJET. — The appeal is dismissed with costs. 

Appeal disittissed. 


PEIVY COUNCIL. 


PEPUTY COMMISSIONER OE KHERI REPBESENTINO THE COURT 
OP WARDS (DurEKDAKr) tj. KHANJAN SINGH akd others (PiAiKTirrs) 
[On appeal from tlie Court of tlie Judicial Commissioner of Oudt, Lucknow,] 
Sindu Law^ Alienation hjf widoiO’^ Legal necessHg^Order for inter eei on 
decree in execution ixihere decree did not allow interest — Sum for interest 
made fart of eonsidsration for sale deed-^'Res judicata-^ Decision in suit 
for fre*emftion — C%‘0%1 Trocedure Code, section 13. 

A Hindu widow in possession of her husband^s immovable property for 
a widow's estate executed, on 22nd December 1868 a deed of sale of it in 
favour of a creditor of bor husband under a decree, dated 12tb July 1861. No 
future interest was allowed by that decree, but on 22nd October 1866 the de- 
cree bolder in execution of it obtained from tbe Court of tbe Deputy Com- 
missioner an order for interest on tbe decree, which order was however set 
aside by the Judicial Commissioner on 15tb September 1869 on tbe ground 
that a Court executing a decree bad no power to alter or add to it. Tbe 
consideration for tbe deed"* of sale, which was executed whilst tbe order 
granting interest was in force, was made up of Rs. 7,080 tbe amount her 
husband was liable for under tbe decree, Rs. 6,638 for interest on tbe decree, 
and a sum of Rs 7,280 in cash. On 23rd December 1869 tbe plaintiff as rever- 
sionary heir of tbe husband brought a suit against the rendee for pre-emption, 
but that suit was dismissed on tbe ground'tbat bis right of pre-emption was 
not established. Tbe widow died in 1894, and in 1899 tbe plaintiff brought 
tbe present suit for possession of tbe property and for mesne profits from 
her death. Tbe defendants were tbe Deputy Commissioner as representing tbe 
Court of Wards, into whose charge tbe vendee's estate bad come, and tbe pur- 
chaser from tbe Court of Wards of tbe greater portion of tbe property in suit. 
Tbe defence was that tbe alienation was made for legal necessity, and that 
tbe suit was barred by tbe decision in tbe pre-emption suit, which operated 
as res judicata. Both Courts below found on tbe facts that tbe item of 
Rs. 7,080 was justified by legal necessity, and that tbe advance of tbe sum in 
cash as part of tbe consideration was not proved. 
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Fresent s —Lord Macna&htek, Lord Atkinson, Sir Andrew Scobde 
and Sir Arthur Widson. * 
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SeUh-^ fclie Judicial Committee that the defendants claiming as they did 
under the vendee, and standing therefore in no higher position than his, were 
not entitled to base a claim to the property upon an order made in the ven- 
dee’s favour, but subsequently set aside: under the circumstances the doctrine 
of legal necessity conld not be extended to the item for interest. There 
should be a decree for possession and for the balance of mesne profits after 
deducting the Rs. 7,080 for which the property was liable. 

Held also that all that was in issue in the former suit was the right of 
pre-emption as to the widow’s interest only in the property, and that the effect 
of the deed of sale on the reversion could not properly have been made a 
ground of attack in that suit : the present suit was therefore not barred by 
section 13 of the Civil Procedure Code. 

Appeal from a judgment and decree (May 29th, 1903) of the 
Court of the Judicial Commissioner of Oudh, which affirmed a 
judgment and decree (April 10th, 1901) of the subordinate Judge 
of Sitapur. 

The suit out of which this appeal arose was instituted by 
Ajudhia Singh (now represented by his sons Parwan Singh, and 
Rustam Singh) and by his nephew Khanjan Singh for possession 
of certain villages being the separate share of one Kalka Bakhsh 
Singh in an estate called Mumtai^pur in tlie Sitapur district. 
Kalka Bakhsh Singh died previous to 1868 leaving his mother 
Shiam Kunwar, and his widow Man Kunwar his next heir who 
succeeded to a Hindu woman’s estate of inheritance. On the 20fch 
July 1865, Kalka Bakhsh Singh and other sharers had, in consi- 
deration of a loan of Rs. 18,880-8 mortgaged their shares in the 
Mnmtazpur estate to Raja Anrudh Singh of Oel, the mortgage 
deed providing for interest at 2 per cent, per mensem. In a 
suit on this mortgage Raja Anrudh Singh on 12th July 1861 
had obtained a decree for Rs. 18,880-8 and half that amount 
(Rs. 9,440-4) as interest, in all Rs, 28,320-12, for which Kalka 
Bakhsh Singh was made liable for one-fourth. By the terms of 
that decree however no future interest was payable. In course of 
execution of the decree Raja Anrudh Singh on 22nd October 
1866 obtained an order from the Deputy Commissioner of Kheri 
for interest on the amount decreed, which order was however 
eventually reversed by the Court of the Judicial Commissioner on 
16th September 1869. 

On 22nd December 1868 Man Kunwar and Shiam Kunwar 
executed a deed of sale of all the property in suit in favour of 
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Kaja Anrudh Singh, the consideration for which was recited to 
be Rs. 7,080 the amount of the one-fourth share for which Kalka 
Bakhsh Singh was liable under the decree of 12th July 1861; 
Rs. 5,638-6-9 on account of one-fourth share of interest under the 
decree, and Rs, 7,280 paid to the vendors in cash. On 23rd 
December 1869, Ajudhia Singh brought a suit against Raja 
Anrudh Singh to obtain possession of the property by pre-emption 
alleging that the deed of sale was collusive and that the property 
had been sold for a very inadequate price ; but his suit was dis- 
missed on 29th April 1870 on the ground that he had not estab- 
lished his right of pre-emption. 

Man Kunwar died on 31st May 1894; and on the death of 
Raja Anrudh Singh the property in dispute came into the posses- 
sion of his heir Raja Krishna Dat Singh, a minor, and was placed 
under the management of the Court of Wards, and on 26th 
August 1898 the Court of Wards sold all the property in suit 
(with the exception of a village called Majhgawan) to Jawahir 
Singh the second defendant. 

On 21st February 1899, the present suit was brought by 
Ajudhia Singh, claiming the property as the next heir of Kalka 
Bakhsh Singh : Khanjan Singh his nephew joining him as co- 
plaintiff on the ground that they were both members of an un- 
divided Hindu family. The defendants were the Deputy Com- 
missioner of Kheri as^manager of the Court of Wards representing 
the Oel estate, and Jawahir Singh his vendee. The plaint 
stated the above facts and alleged that the sale deed dated 22nd 
December 1868 was obtained by fraud and collusion ; that the 
only interest conveyed by it was the life-interest of the 
widow Man Kunwar, on whose death the possession of her 
transferees became unlawful ; that the amount of the decree 
of 12th July 1861 which formed part of the consideration 
for the deed of sale carried no interest, the only liability of 
Kalka Bakhsh Singh under the decree being Rs. 7,080 ; that 
that sum had been paid up from the profits of the property, 
but if it should be found that it had not been so paid the 
plaintiffs were ready to have it deducted from the amount of 
mesne profits or pay it in cash. The plaintiffs claimed to be 
entitled to possession of the property and Rs. 9,545 as mesne 
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profits, and prayed for that, and for further and other relief if 
necessary. 

The Deputy Commissioner of Kheri in his written statement 
denied that Ajudhia Singh was the next reversioner ; and alleged 
that the deed of sale of 22nd December 1868 was executed by 
Man Kunwar and the money borrowed for legal necessity, namely, 
to pay a debt of her husband’s and for litigation in which his 
estate was concerned ; that the suit for pre-emption brought by 
Ajudhia Singh against Raja Anrudh Singh estopped the plain- 
tiffs from advancing the present claim both under section 115 of 
the Evidence Act (I of 1872), and section 13 of the Code of Gvil 
Procedure (Act XIV of 1882), and that the suit was barred by 
limitation. 

The purchaser defendant set up in addition to the above 
defences that the possession of Man Kunwar was adverse to the 
plaintiffs; and that there was no cause of action against him as 
a bond fide purchaser of the property from the Court of Wards. 

The Subordinate Judge held that Ajudhia Singh was the 
next reversioner on the death of Man Kunwar ; that Man Kun- 
war had not acijuired a title by adverse possession ; that the suit 
for pre-emption was not a res judicata ; and that the suit was not 
barred by limitation, the cause of action having arisen on the 
death of Man Kunwar. As to whether the sale was binding on the 
reversioner he found that the sum of Rs. 7,280 said to have been 
paid in cash, was never paid at all and there was no legal necessity 
shown for borrowing it ; that there was no interest payable 
under the decree of 12th July 1861 ; that Man Kunwar was under 
a legal obligation to pay the principal sum due under that decree, 
Es. 7,080, even if it was barred by limitation ; that Jawahir Singh 
'the purchaser defendant was not a dond fide purchaser for 
value without notice of the plaintiff’s claim | and that even if he 
were he had no better title than Eaja Anrudh Sin^h. In the 
result he decided that the plaintiffs were entitled to possession 
of the villages in suit and to mesne profits subject to a liability 
for Es. 7,080, and as the mesne profits exceeded that sum he set 
off the one amount against the other and made a decree for pos- 
session of the villages and for payment of the balance of the 
u^esne profits. 
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These findings and this decree were affirmed by the Court of 
the Judicial Commissioner (Mr. Eoss Scott and Mr. G. T. 
Spakkie.) 

On this appeal, 

Gohen, K.G, and G. E. A. Eoss, for the appellant contend- 
ed that it was not proved that Ajudhia Singh was, on the death 
of Man Kunwar, the nearest reversioner to the estate of Kalka 
Bakhsh Singh, and he had not therefore shown that he was entitl- 
ed to maintain the present suit. Reference was made to Mayne’s 
Hindu Law, 7th edition, para. 647, pages 847, 848 ; para. 646, page 
871 ; 6th edition, paras. 634, 635, 636, pages 827, 829, 831, and 
para. 641, page 839. The sale would not be absolutely void. Isri 
EvJt Koer v. HanshuUi Roerain (1) and Modhu Sudan Singh 
V. Rooke (2) were referred to. When the deed of sale was 
executed the order of the Deputy Commissioner allowing interest 
on the decree of 12th July 1861 was in force. Interest was 
therefore rightly charged and formed part of the consideration for 
the sale deed, and the appellate Court was wrong in not so treat- 
ing it. That there was legal necessity the respondents w^ere now 
estopped from denying. By bringing a suit for pre-emption 
Ajudhia Singh had admitted its validity and could not now dis- 
pute it, so that it was unnecessary to prove the existence of debts 
and the necessity for the sale. The decision in that suit was 
res judicata under section 13 of the Code of Civil Procedure, as 
the question of the invalidity of the sale might have been raised 
in that suit : the present suit was therefore barred, 

De Qruyther for the respondents (other than the purchaser) 
contended that both the Lower Courts concurred in finding that 
Ajudhia Singh was the next heir to Kalka Bakhsh Singh on the 
death of Man Kunwar, and as such was entitled to sue. Both 
Courts had also, held that there was no legal necessity for the sale 
except as to Jls. 7,080, the amount of the decree of 12th July 
1861, and the appellant had been credited with that amount. 
The order giving interest on that decree was absolutely illegal, 
and was reversed on that ground. The suit for pre-emption 
created no estoppel, nor was the decision in that suitress judicata 
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(2) (189?) L. E., 24, I. A., 164 i 
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in the present suit. All that was decided there was that 
Ajudbia Singh had not established any right of pre-emption. Any 
objection to the sale in the pre-emption suin could only have been 
so far as Man Kunwar's life interest in the property was con- 
cerned. The respondent's objection now is that the sale was not) 
valid after her death, which was a ground that could not properly 
have been raised in the pre-emption suit. The defendant Jawa- 
Mr Singh was a purchaser from the Court of Wards and could 
not, it was submitted, have any better title than his vendor the 
appellant. 

Gdhen, K. 0. replied. 

1907, February 7th . — The judgment of their Lordships was 
delivered by SiE Arthur Wilsoi^; — 

The case out of which this appeal arises relates to an aliena- 
tion by a Hindu widow of property which had belonged to her 
husband. 

The properties in dispute formed a part of the estate ofKalka 
Bakhsh, who died in or before 1868, without male is^ue, leaving 
as his heir his widow Man Kunwar, who took as such heir the 
estate of a Hindu w.dow. 

During the life-time of Kalka Bakhsh, on the I2th July 1861, 
a decree based upon a mortgage was passed against Kalka 
Bakhsh and others, in favour of Baja Anrudh Singh, for a sum 
of Es. 28,320-12, principal and interest payable in two instal- 
ments, interest subsequent to the decree being disallowed, Kalka 
BakhsMs share of liability under this decree became ascertained 
at Es. 7,080. 

Proceedings were subsequently taken to execute the decree, 
and on the 22ad October 18G6, tho then Deputy Commissioner 
of Kheri, before whom the execution was in progress, made a 
decree or order, allowing in favour of the judgment creditor, 
what the decree had not given him, interest subsequent to decree 
at the rate of 2 per cent, per mensem from the due dates of the 
several instalments. But after some intermediate proceedings, 
on the 15th September 1869, that decree or order was set aside 
by the Court of the Judicial Commissioner of Oudh, on the 
ground that the Court executing a decree has no power to alter 
or add to it. 
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In the interval between the making of the decree or order of 
the 22nd October 1866, and its reversal on the 15th September 
1869, the sale deed now in question was executed. It was dated 
the 22nd December 1868. It was executed by the widow Man 
Kunwar, and by her late husband’s mother. It was in favour of 
the same Eaja Anrndh Singh, who had obtained the decree of the 
12th July 1861. The consideration alleged was made up of three 
parts: first, the Rs. 7,080 due under the decree of the 12th July 
1861 ; secondly, interest on that sum subsequent to the date of 
the decree ; thirdly, a fresh advance said to have been made in 
cash of Rs. 7,280. 

Man Kunwar died on the 31st May 1894, whereupon the 
estate of her husband passed to his then next male heir, Ajudhia 
Singh. And on the 21st February 1899 Ajudhia Singh, (with 
another who need not be further notioed) instituted the present 
suit in the Court of the Subordinate J udge of Sitapur. The defen - 
dants were, first, the Deputy Commissioner of Kheri, as Manager 
for the Court of Wards in charge of the estate which liad 
been that of Eaja Anrndh Singh, and, secondly, Thakur Jawahir 
Singh, a purchaser from the Court of Wards of the greater 
part of the property in dispute. The claim was to recover 
the property as from the death of Man Kunwar, with mesne 
profits. 

Various defences to the suit were raised, but only two were 
urged on the argument of the appeal before their Lordships; first, 
that the sale in question was justified by necessity, and on this 
ground was effectual to pass the whole interest of Man Kunwar’s 
husband in the property, not merely her widow’s estate; secondly, 
that the suit was barred by section 13, explanation IT, of the 
Gvil Procedure Code. 

The Subordinate Judge made a decree in favour of the plain- 
tiffs for possession and mesne profits. He allowed the defendants 
credit in account for Rs, 7,080, the amount due under the decree 
of the 12th July 1861, but disallowed the other two portions of 
the alleged consideration for the sale. He decided against the 
defendants with regard to the suggested bar by section 13 of the 
Civil Procedure Code. The Judicial Commissioners of Ouclh, 
on appeal, agreed with the Subordinate Judge and affirmed his 
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decree. That is the decision now appealed against by the first 
defendant, the Deputy Commissioner of Kheri. 

With regard, in the first place, to the defence of necessity, it 
is not disputed that such necessity existed in respect of the first 
item of consideration, Rs. 7,080, the amount due under the decree 
of the 12th July 1861, and for this amount the appellant has 
received credit. As to the third item of consideration^ the alleged 
fresh advance of Es. 7,280, both Courts in India have found that 
there was no evidence of necessity for such an advance, if it ever 
was made ; and their Lordships agree. 

The argument really turned upon the second item, the interest 
after decree upon the decree of the I2th July 1861. The conten- 
tion was that inasmuch as the decree or order of the '22nd October 
1866, granting interest on the amount decreed in 1861, was in 
force when the conveyance in question was executed, the doctrine 
of necessity extended to the interest. 

It is not necessary to inquire what the result would have been, 
if some outsider had advanced money to the widow, in order to 
protect the estate against a claim by Eaja Anrudh Singh to 
realize the interest awarded to him by the decr<}e or order of the 
22nd October 1866. The question that does arise is, whether 
those who claim under the Raja, and whose position is no higher 
than his, are entitled to base a claim to the property in question 
upon a decree or order originally made in the Raja’s favour, but 
subsequently set aside. Their Lordships agree with the Courts 
in India that the claim of the appellant on this ground cannot be 
supported. 

The contention based upon section IS of the Civil Procedure 
Code arises out of the following circumstances. After the sale by 
Man Kunwar to Raja Anrudh Singh, Ajudhia Singh, on the 
23rd December 1869, brought a suit against the Raja and others, 
in which the plaintiff claimed a right of pre-emption*. The suit 
was dismissed on the ground that no right of pre-emption was 
proved. It is now contended that the ground of claim in the 
present suit is a matter which might and ought to have been made 
a ground of attack in that suit. 

Their Lordships agree with the Courts in India in thinking 
that what was in questionjin that former suit was the right of 
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pre-emption in respect of what Man Kunwar had power to 
convey and did convey, that is her widow’s interest, and that 
the introduction of any question as to the effect ot the conve\tuii‘'' 
upon the reverhion would have been incongruous to the niattoi of 

the suit. 

Their Lordships will hiinibly advise Hi^j that the 

appeal should be dismissed. The appellant wiU pay the costs. 

Appeal disMiseed* 

Solicitor for the appellant— 2’Ae SoUcUor, Indict Office. 
Solicitor for the respondents — >T‘ L. Wilson & Go. 

J. V. w. 


FAIYAZ HUSAIN KHAN (Dbsbkdasx) «. PBAG NAllAIN (PnAimiW) AW» 

OTHEBS (BElElTDAirrs). 

[On appeal from the Court of the Judicial Commissioner of Oudh, Lucknow]. 
Lia 'pendens^ Contest heitoeen prior purchaser under a second mortgage and 
subsequent purchaser under a first mortgage — Second mortgage executed 
after institution of suit on first mortgage but before summons sermd^^ 
Contentious** Sint--- Act JS^o, IV 0 / 1883 (Transfer of Prop or (g Act 
section 52. 

The plaintiff was purchaser in execution of a deoreo based on a first 
mortgage of the property iu suit. The defendant was in possession ns ti 
prior purchaser in execution of a decree on a second mortgage of the miiw 
property, passed in a suit to which the first mortgagee was not made a party, 
The second mortgage was executed after the institution of the suit on 
the first mortgage but before the summons had been served. Meld that 
the [doctrine of Us pendens applied, and that the plaintiff had the better 
title. 

Where a suit is contentious in its origin and nature it is not necessary 
that the summons should have been served in tho suit in order to make it a 
** contentious " one within the meaning of section 62 of tho Transfer of Pro- 
perty Act (lY of 1883) and render tho doctrine of Us pendens applicable. 

Irrespective of the doctrine of Us pendens it appeared from the oirowm- 
stances of the case that the defendant was cognizant of the first mortgogo, of 
the decree made on the basis of it and of tho sale proceedings which took 
place in execution of the decree* 

Appeal from a decree (August lOfch, 190 1) of tlio Court of tho 
J udicial Commissiouer of Oudh, which affirmed a decree (July 4th 
1903) of the Court of the Subordinate Judge of tahsil Biswau iu 
district Sitapiir. 

J>reaent .— Lord MAOUAuniTstr, Lord Davet, Sir AkEbkw Kcobas. iirid Silt 
Asthfb^ Wilson. 
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The main question on this appeal was whether the appellant 
or the respondent had acquired a prior title to a village called 
Bangawan under purchases in execution of decree. 

The village in suit was owned by one Hamid Husain Khao^ 
who on 14th June 1889 executed a mortgage of it in favour of 
one Newal Kishore the predecessor in title of the respondent 
Prag Narain in consideration of a loan of Us. 3^000 with interest. 
The mortgagor failing to pay as stipulated in the mortgage deed, 
Newal Kishore, on l3th July 1891, brought a suit in the Court of 
the Subordinate Judge of Sitapur to recover the amount due on the 
mortgage by sale of the mortgaged property in accordance with 
section 88 of the Transfer of Property Act (IV of 1882), and on 
23rd August 1892 obtained a decree which directed sale of the 
mortgaged property in default of payment of the mortgage 
money on or before 23rd February 1893. An order absolute for 
«ale was made on 29th November 1895 under section 89 of Act 
IV of 1882. The summons in that suit was not served on 
Hamid Husain Khan until September 12th, 1891. 

Meanwhile, on 15th July 1891, Hamid Husain Khan mort- 
gaged the village to the respondent MuzaflPar Beg, who sued on 
the mortgage and obtained a decree for sale, which was made 
absolute in January 1 897. To that suit Newal Kishore ought to 
have^been, but was not, made a party. 

Proceedings in execution were takep under the decree in 
Newal Kishore^s suit, which resulted in an order directing the 
village to be sold on 20th July 1898. Faiyaz Husain Khan on 
I6th July 1898 brought a suit against Prag Narain (as represent- 
ative of Newal Kishore then deceased) and against the mortgagors 
in the Court of the Subordinate Judge of Sitapur for a declaration 
that the village was not liable to attachment and sale as the 
mortgagors had no transferable interest therein : and he obtained 
a postponement of the sale pending the decision in his own suit 
which was finally dismissed on appeal by the Court of the Judi- 
cial Commissioner on 3rd January 1900. 

On December 20th, 1900, the village was vsold in execution o 
Muzaffar Beg’s decree and purchased by the appellant Faiya-r 
Husain Khan (son of the mortgagor Hamid Husain Khan), who 
succeeded in getting possession, and on 21st February 1901 the 
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village was again sold in execution of Newal Kishore’s decree and 
purchased by Prag Narain, who had succeeded Newal Kishore 
as decree-holder, the sale on the earlier mortgage thus taking 
place after the sale on the later mortgage. 

In pursuance of his purchase of 21st February 1901, the plaint- 
il? endeavoured to obtain possession of the village, and being 
resisted, he insfituted the present suit, on 2nd* October 1902, for 
possession, making Faiyaz Husain Khan, Hamid Husain Khan, 
and Muzaffar Beg defendants. Of these Hamid Husain Khan did 
not enter appearance and the defence of Muzaffar Beg was found 
by both the Courts below to be groundless. Faiyaz Husain Khan 
claimed priority under his prior purchase, and of the five issues the 
only one now material was the fourth — ^^whether defendants are 
bound by the sale held in plaintiffs s favour 

On this issue the Subordinate Judge held that the defendant 
Faiyaz Husain Khan as prior purchaser in an execution sale 
under a mortgage decree had priority over the plaintiff as a sub- 
sequent purchaser ; but that the sale to Faiyaz Husain Khan was 
void under section 62, Act IV of 1882, on the ground that the 
mortgage dated 15th July 1891 had been executed after the 
institution of Newal Kishore’s suit to enforce his mortgage of 
14th June 1889. On this finding the Subordinate Judge made 
a decree in favour of the plaintiff for possession and mesne 
profits* 

The Court of the J udicial Commissioner on appeal (E. Chamiee, 
Officiating Judicial Commissioner and W. F. Wells, Addi- 
tional Judicial Commissioner) affirmed the decision of the Sub- 
ordinate Judge. Mr. Chamier, delivering the judgment of the 
Court, in which Mr. Wells concurred, remarked : — 

I am disposed to hold the rule of lis pendens applies to this 
case, notwithstanding that the mortgage to Muzaffar Beg was 
made before the service of the summons on the mortgagor in the 
first mortgagee's suit. But, whether that is a correct view or not, 
I hold that a purchaser at a sale held in execution of a decree for 
sale on a first mortgage made by a person in possession of the pro- 
perty, the decree having been obtained in a suit brought in strict 
accordance with section 86 of Act lY of 1882, is entitled to 
possession as against a purchaser at a sale held in execution of a 
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decree for sale obtained in a suit brought on a second mortgage in 
defiance of the rule laid down in that section. 

“ Prag Naraiu purchased the rights of the mortgagor as they 
were at the date of the first mortgage and there can be no doubt 
that the mortgagor was then entitled to possession. The eases of 
Hargu Lai Singh v. Gohind Bai (1) and Madan Lai v. Bhag. 
wan Daa (2) in which purchasers at sales held in execution of a 
decree on a first mortgage Were held to be not entitled to posses- 
eion are distinguishable upon the ground that the decrees obtained 
by the first mortgagees in those suits were not binding on the 
persons in possession who, or whose predecessors in interest, ought 
to have been joined as parties to the suit on the first mortgage. 
There is no reported case that 1 am aware of which supports the 
contention of the appellant in the present suit. It appears to me 
that if we were to accept the appellant’s contention in the present 
suit there might be no limit to the number of suits required to 
enforce a first mortgage. Assuming, without deciding, that the 
appellant Faiyaz Husain can now redeem the first mortgage, I 
think that he should not be allowed to do so in the present suit; 
first, because he did not offer to do so in the Court below and his 
conduct has in other respects been such as to disentitle him to any 
consideration, and, secondly, because there remains not only the 
question whether Faiyaz Husain can redeem the first mortgage, 
hut also the question whether Prag FTarain cannot also in turn 
redeem the second mortgage (see Hassanhkai v. Umaji (3). 
The latter question has not been considered at all and no argu- 
ment was adduced to us upon it. Moreover the materials on the 
record are nob sufficient to enable us to make up the requisite 
accounts and pass a decree which will settle the question between 
the parties. I would dismiss the appeal with costs.” 

On this appeal Q. E. A. Boss for the appellant contended 
that the doctrine of lis pendens did not apply to the cgse because, 
although the execution of the' mortgage of 15th July 1891 was 
subsequent to the institution of Newal Kish ore’s suit, that suit 
did not become a contentious one within the meaning of section 
62 of Act IV of 1882 until the service of the summons, which 

(1) (1897) I.L. R„ 19 All., 641. (2) (1899) 1. L. R., 21 AH., 235. 

(8) (1903) 1 L. K., 28 Bom., 1S8. 
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took place two months after the mortgage had been executed : 
there was therefore no Us pendens at the date of the mortgage. 
Reference was made to Sadhasyam Moh(xpaUi(i v. Sihu P andco 
(1); Parsotam Scoran v. Sdnehi Lai {2)' Ahhoy v. Aunamalai 
(3), Transfer of Property Act (IV of 1882), section 52 ; Coote’s 
Law of Mortgages, Volume II, 1344; Fisher on Mortgages, 5th 
ed., 533, para. 1119 ; Hokum Ohand’s Law of Res judicata 694, 
695, Section 274 ; Leitch v. Wells (4) and Dawson v. Mead (5). 
The respondeat had therefore, it was submitted, not made out 
any claim to possession of the property in dispute. Even assum- 
ing he had done so, the application of the appellant to be allowed 
to redeem should have been granted. 

De Gruyther for the respondent contended that the sale to 
the appellant was void so far as the respondent was concerned 
under the general doctrine of Us pendens^ and also under section 
52 of Act IV of 1882. Newal Kishore^s suit was contentious in 
its nature, and it was not necessary for a summons to be served 
on the defendant in order to make it a contentious suit within 
the meaning of section 52 of Act IV of 1882, Newal Kishore^s 
suit was pending at the time the mortgage of 16th July 1891, 
under which the appellant claimed, was executed, and therefore 
the result of the suit could not be| affected by the sale to the 
appellant under the decree on that mortgage. 

It was also contended that the respondent as a purchaser in 
execution of a decree based on a first mortgage had a better title 
than the appeUanfc who was a prior purchaser in execution of a 
decree based on a second mortgage to wliich the first mortgagee 
was no party. Besides, thei^appellant knew all the circumstances 
of Newal Kishore^s mortgage and of the proceedings taken to 
enforce it, as was shown by his suit in 1898, to have the mortgage 
and decree passed on it declared invalid. 

The appHcation of the appellant to be allowed to redeem 
was rightly refused by the High Court. Had he in due course and 
within the proper time for doing so taken the necessary stops for 
redemption, his application to redeem might have been con- 
sidered, but there was nothing for him to redeem after the 

(1) (1888) L L. E., 15 Calc., 647. (3) (1888) I. L. E., 12 Mad., 180. 

(2) (1899) I. L. E., 21 Al!., 408. (4) (1872) 48 New York Report;?, 585 (611). 

(5) 71 Wisconsin Repcrts, 295. 
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confirmation of the sale to the respondent. The Transfer of 
Property Act (IV of 1882), sections 83 and 85 were referred 
to. 

Ross replied. 

1907, March Slst . — The judgment of their Lordships was 
delivered by Loud Maonaghtbn : — 

This is an appeal from the Court of the Judicial Commissioner 
of Oudh, which aflSrmed a decision of the Subordinate Judge of 
Sitapur. 

Leave to appeal was granted on the ground that the appeal 
involved a substantial question of law. What the question was 
that was supposed to be involved is, however, left somewhat in 
obscurity. 

The facts are not in dispute. 

On the 14th of June 1889 Hamid Husain, the owner of Mauza 
Bangawan, mortgaged it to Newal Kishore. 

On the 13th of July 1891 Newal Kishore brought a suit on 
his mortgage. 

On the 23rd of August 1892 he obtained a decree for sale 
which was made absolute on the 29th of November 1895. 

On the 21st of February 1901 the property was sold in execu- 
tion of Newal Kishoro^s decree and purchased by the respondent 
Prag Narain, who was the son and the representative of the decree- 
holder. 

On the 2ncl of July 1901, Prag Narain obtained a sale certi- 
ficate and attempted to recover possession of the property. He 
was, however, obstructed in every possible way by the appellant 
Faiyaz Husain, who was in possession under a decree for sale 
obtained on a subsequent mortgage. Prag Narain was therefore 
compelled to bring this suit. 

There was no incumbrance upon the property either at the 
date of the mortgage of the 14th June 1889 to NeWcT;! Kishore or 
at the date of the institution of Newal Ki shore’s suit on the 13tli 
of July 1891. But on the 15bh of July 1891, before any sum- 
mons in Newal Kishore’s suit was served, a second mortgage was 
granted by the mortgagor to Mirza MuzaflPar Beg. Mirza Mu- 
zaffar Beg put his mortgage in suit on the 20th of March 1894, 
without making the first mortgagee a party, and in the 
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absence of the first mortgagee obtained a decree for sale. In 
execution of this decree the property mortgaged to Mirza Muzaffar 
Beg was put up for sale on the 20th of December 1900 and 
bought by the appellant Faiyaz Husain, who was the son of 
Hamid Husain, and who had attained his majority in 1894. 
Faiyaz Husain managed to get possession and resisted all 
attempts on tire part of the respondent Prag Narain to dispossess 
Mm. 

The case seems to their Lordships to be clear. The mortgage 
to Mirza Muzaffar Beg was made during the pendency of Newal 
Kishore’s suit^ which was in its origin and nature a contentious 
suit and was at the time being actively prosecuted. Therefore^ 
under section 62 of the Transfer of Property Act (No. IV of 
1882) it did not affect the rights of Newal Kishore under the 
decree made in his suit. Their Lordships are unable to agree in 
the view which seems to have obtained in India that a suit con- 
tentious in its origin and nature is not contentious within the 
meaning of section 52 of the Act of 1882 until a summons is 
served on the opposite party. There seems to be no warrant for 
that view in the Act, and it certainly would lead to very incon- 
venient results in a country where evasion of sei vice is probably 
not unknown or a matter of any great difficulty. 

The doctrine of lis pendens with which section 62 of the Act 
of 1882 is concerned, is not, as Turner, L. J. observed in Bellamy 
V. Sabine (1 )) founded upon any of the peculiar tenets of a 
Court of Equity as to implied or constructive notice. It is 
a doctrine common to the Courts both of law and of equity, and 
resfcs .... upon this foundation, that it would plainly be 
impossible that any action or suit could be brought to a successful 
termination if alienations pendente lite were permitted to 
prevail.'^ The correct mode of stating the doctrine, as Cran- 
worth, L.C .4 observed in the same case, is that pendente lite 
neither party to the litigation can aliei^ate the property in dispute 
so as to affect his opponent. 

Apart, however, from the doctrine of lis pendens, which seems 
to their Lordships to apply to the present case, it is plain that at 
the date of his purchase Faiyaz Husain knew all about the 
mortgage to Newal Kishore and the decree made on tie basis of 
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that mortgage^ and he knew that the sale proceedings were actual- 
ly in progroas^ for in July 1898 he brought a suit against Prag 
Naraio^ asking for a declaration that Newal Kishore^s mortgage 
and the decree passed upon it, were invalid^ and that the property 
was not liable for attachment and sale. 

At the hearing of the appeal to the Court of the Judicial Com- 
missioner Paiyaz Husain asked to be let in to redeem. The 
Court very properly rejected that application. It has been repeat- 
ed at the hearing before this Board, There seems to be no ground 
for the application. Before the sale to Prag Narain was con- 
firmed, Faiyaz Husain had every opportunity of ledeemingth^ 
property. He never offered to do so. On the sale being con- 
firmed the equity of redemption was extinguished. Prag Naraiu 
appears to be in as good a position as any outside purchaser uncon- 
nected with the property would have been. Their Lordships 
will, therefore, humbly advise His Majesty that this appeal 
should be dismissed. 

The appellant will pay the costs of the appeal. 

A'p'peal dismissed. 

Solicitors for the appellant— T. L. Wilson & Co. 

Solicitors for the respondent — BarroW} Rogers^ & Fevill. 

J. V. w. 

APPELLATE CIVIL. 


Before Mr. Juttioe Sir Q-eotge Knox and Mr. Juetice Bichardt. 

THE MUNICIPAL BOARD OF NAJIBABAD (PiiAiHTirr) 

SHEO NARAIN(DEjBiTi)AirT)«. 

Aet (Local) Ko, I of 1900 (jV.-TPC JP. and Oudh MmieipaliUes AciJ 
section 47— Contract -^Mode of execution hg Board. 

Where a contract entered into with a Municipal Board for the supply 
of material for road-making was endorsed both by the Seci etary and the 
Vice-Chairman of the Board and this endorsement referied to the contents 
of the contract and its confirmation : Seld that this was a Efficient com- 
pliance with the requirements of section 47 of the Municipalities Act. 

This was a suit brought by the Municipal Board of Najiba- 
bad for damages for breach of a contract entered into by the 

•Second Appeal No. 1142 of 1906, 1‘iom a decree of C. H. Berthoud, Esq., 
Additional Judge of Moradabad, dated the 6th of August 1906, reversing a 
decree of Maulyi Muhammad Shafi, Additional Subordinate Judge of iforada- 
b^d> dated the 28th of September 1904. 
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defendant with the Board for the supply of kankar for road- 
making. The Court of first instance (Additional Subordinate 
Judge of Moradabadj decreed the plaintiffs’ claim in part. On 
appeal the Additional District Judge of Moradabad dismissed the 
suit on the ground that the contract sued upon had not been 
executed ou behalf of the Board in the manner prescribed 
by .section 47 cf the Municipalities Act, 1900. Against this 
deoibion the piaiotitf appealed to the High Court. 

Maulvi Ghulam Mujiaha^ for the appellant. 

The Hon'ble Pandit Sundar Lai and Babu Parhaii Ohara%, 
for the respondent. 

Knox and EicharbS; JJ. — This appeal arises out of a suit 
brought by the Municipal Board of Najibabad through the Chair- 
man of tho Board against one Sheo Karain, who, according to the 
allegations made in the plaint, had entered into a contract for 
storing and consolidating kankar with the Municipal Board. The 
plaint states that the respondent had not canned out the terms oi 
the contract, which caused loss to the Board, hence the suit for 
damages. The Court of first instance decreed the oUiim. Tho res- 
pondent before us appealed to the lower appellate Court. There 
were no less than eighteen grounds in the memorandum of appeal, 
but the lower appellate Court decided the appeal upon a proHmi** 
nary point which is neither contained in, nor covered by, the writ-* 
ten statement of tho respondent or the memorandum of appeal to 
the lower appellate Cot^rt. The point seems to have been suggest* 
eel by a ruling of this Court in Radha Kishan Das v. Th$ 
Municipal Board of Benares (1) namely, that the contract was 
not signed by the Chairman or a Vico-Ohairman and tho Sou ro- 
tary. The Municipal Board of Najibabad were evidently taken 
by surprise and one of the grounds in appeal to us is that the raising 
of this new plea should not have received the permission of the 
Court. The learned Distiict Judge and tho parties appear to hav# 
assumed that the formalities insisted on in section 47 of tho Muniei* 
palities Act had been disregarded. Upon tills point he dismissed 
the claim brought by tho Municipality. In appeal before ub It ig 
contended that there was sufficient compliance with the provisioni of 
section 47 of the Municipalities Act, as the resolution sanctioniitg 
(1) Weolily Note», im, p. llh 

46 


1907 

Tub 

Boabu oy 
Najibabau 

Bmuo 

Nabaik. 



1907 


The 

Mxtnxctpal 
Boabd oe 
Eajibabax) 
r. 

Sheo 

Nabatk. 


1907 

January 31. 


34S THE INMAN I.AW EEPOBT8, [vOL. XXtX. 

the agreement is signed by the Chairman and the Secretary. We 
allowed time for the production of the resolution and the contract. 
It was then discovered that the contract was on the file. We 
have examined it. We find that it is signed by the defendant, 
and on the back are endorsed the signatures of both the Secretary 
and the Vice-Chairman, and this endorsement refers to the 
contents of the contract and its confirmation. In onr judgment 
this is a sufficient compliance with the requirements of section 47 
of the Municipalities Act. We decree the appeal, set aside the 
decree of the lower appellate Court on this preliminary point, and 
direct that Court to re-admit the appeal upon its file of pending 
appeals and dispose of it according to law. Costs here and hither- 
to will abide the event. 

Apjpeal decreed and cause remanded. 


before 8ir John Stanley, Knight^ Chief Justice, and Mr Justice 
Sir William hurJeift, 

SHEODIHAL SAHU (PLAiifTTFE) t?. BEAWANI (Defendant).* 

Cveil Procedure Code, sections 244 and 683 — Possession of property taken 
without intervention of Court ’-^Decree reversed on appeal^SuVt for 
restitution — Discretion of Court, 

In a suit for redemption the plaintiff obtained a decree and took 
possession of the property in suit without the intervention of the Court The 
decree, however, having been reversed on appeal, the defendant brought a 
regular suit to recover possession of the mortgaged property. Meld ihni 
a regular suit was piecluded by the provisions of 'sections 244 and 583 of the 
Code of Civil Procedure, hut the Court of first instance would have exercised a 
proper discretion if it had treated the pl iiut as an application under section 
683 of the Code. Dhan Kunwar v. Mahtah Singh (1) and Saran v, Bhagwam 
(2) referred to. 

The facts ^ hich gave rise to this appeal are as follows. One 
Musammat Bbawani executed a mortgage of certain property in 
favour of Sheodibal Salm. She subsequently sued for redemp- 
tion, and obtained a decree on the 23rd of Sei^tember 190b 
This decree was not put into execution, but the mortgagor took 

♦Second Appeal Ho 14 of 1906 from a decree of W. R. G. Moir, 
Esq., Bistiict Judge of Jannpur, dated the 2u(lof November 3905, confirming 
a decree of Maulvi Syed Zainul-abdm, Subordinate Judiro of Jaunpur, dat^ 
the 8tli of March 1905. 


(1) (1899) L L. R 22 AH., 79, (2) (1903) I. L. R. 26 All, 441. 
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possession of the mortgaged property without the intervention of 
the Court on the day after the decree was passed. The mortga- 
gee, however, appealed against the decree for redemption and 
the decree was reversed, and this decree was afSrmed in second 
appeal by the High Court. The mortgagee thereupon instituted 
a suit against the mortgagor to recover possession of the mort- 
gaged property. Both the Court of first instance (Subordinate 
Judge of Jaunpur) and the lower appellate court (District Judge 
of Jaunpur) dismissed the suit holding that it was barred by the 
operation of sections 244 and 583 of the Code of Civil Proce- 
dure. Both Courts declined to treat the plaint as an application 
under section 683 of the Code. The plaintiff appealed to the 
High Court. 

Pandit Moti Lai Nehru, and Maulvi Ghulam Mujtaba, for 
the appellant. 

Dr. Satish Ghandra Bauer ji and B^hxiSital Prasad Ghosh, 
for the respondent. 

Stanley, C. J., and Bhbkitt, J.— This appeal has been 
preferred under the following circumstances. The defendant 
Musammat Bhaw^ani executed amortgage in favour of the plaintiff 
of certain property. She subsequently sued for redemption and 
obtained a decree on the 23rd of September 1901. She did not 
put the decree into execution, but took possession of the mortgaged 
property without the intervention of the Court on the day after 
the decree was passed. An appeal against the decree was pre- 
ferred and the decree was reversed. On second appeal to the 
High Court the decree of the lower appellate Court was affirmed. 
Thereupon the plaintiff appellant before us instituted a suit for 
recovery of the mortgaged property of which Masammat Bhawani 
had taken possession without the intervention of the Court. In 
the Court of first instance the plaintiff, to meet the defendant's 
objection that^'the claim was barred by sections 244 and 583 of the 
Code of Civil Procedure, asked the Court, in the event of it 
holding that these sections were fatal to the suit, to treat the 
plaint as an application under them for restitution of the pro- 
perty. The Court of first instance dismissed the plaintiff^s claim 
on the ground that it was bayred by the sections to which we 
have referred. On appeal the lower appellate Court upheld the 
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decision of the Court of first instance and stated as regards the 
application to have the plaint treated as an application under sec- 
tion 244 and section 683 that the Court might have so 
admitted it had the appellant allowed that no regular suit lay; 
but the appellant has contested this point up to the appellate 
Court/’^ On this account the learned District Judge consi- 
dered that it would have been improper for the lower Court, 
and still more so for him^ to treat the plaint as an applica- 
tion. 

An appeal has now been preferred to this Courts and the 
main grounds of appeal are that sections 244 and 683 do not stand 
in the way of a suit • that section 683 does not bar the institution 
of a regular suit, and that in any case if these sections are applica- 
ble, the Judge ought to have treated the plaint as an application 
under them. We are disposed to think that the sections in question 
do forbid a suit such as the present one. By the language of sec- 
tion 244 a suit is prohibited. Although there is no express prohi- 
bition against the institution of a suit for recovery of property by 
way of restitution or otherwise contained in section 683, still 
the language of that section, coupled with the prohibition in 
section 244, appears to be imperative. The words are; — When 
a party entitled to any benefit by way of restitution or otherwise 
under a decree passed in an appeal desires to obtain execution of 
the same, he shall apply to the Ccurt wideh passed the decree 
against which the appeal was preferred, and such Court shall 
proceed to execute the decree passed in appeal according to the 
rules prescribed for the execution of clceroes in suits. This 
apparently is the view which was taken by the learned Judges of 
this Court who decided ohe cases of Dhan Kunwar v. MaMah 
Singh (1) and Saran v. Bhagwan (2). We think, however, 
that in the present instance at all events the Courts below ought 
to have acceded to the request of the plaintiff appellant and 
treated the plaint as an application under the sections to which 
we have referred. The reason assigned by the learned District 
Judge for his refusal to entertain this application does not appear 
to us to be reasonable. We therefore allow this appeal, set aside 
the decrees of both the lower Courts and remand the suit to the 
(X) (1899) I. L. R. 22 All,, 79. (2) (1903) I R. 25 All, Ul 
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Court of first instance through the learned District Judge under 
section 562 of the Code of Civil Procedure, with directions that 
the plaint be treated as an application under sections 244 and 
583 and be disposed of on the merits. Costs here and hitherto 
will abide the event. 

Ajjpeal decreed and cause remanded. 
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Sefore Mr. Justice JSanerji ' 

EMPEIiOK 71 CHEDA LAL « 

Act No XLV of 1860 [Indian Penal Code), seciion 192 -^Fahricating false 
evidenc e— D eji m tion. 

One Cheda Lai, whose brother Debi was an accused person, applied to the 
Court on behalf of the accused asking that the witnesses for the prosecution 
might first of all be made to identify Debi. The Court assenting to this 
request, Cheda Lai produced before the Court ten or twelve men, none of 
whom could be identified as Debi by any of the prosecution witnesses. Upon 
being asked by the Court where Debi was, Cheda Lai pointed out a man who, 
upon further investigation, was discovered to be wearing a false moustache 
and to be not Debi at all, but one Chimman. Held upon these facts that 
Cheda was rightly convicted of fabricating false evidence having regard 
to the definition contained in section 192 of the Indian Penal Code. 

The facts of this case are as follows: — Debi, the brother of 
the appellant; was chaiged before a Deputy Magistrate, with 
enticing away a marii'^d wooian. AVhen the case was called on 
for hearing, an applioabion was presented on behalf of Debi pray- 
ing that the witnesses for the prosecution should first of all be 
made to identify him. A similar application was verbally made 
by the appellant Cheda LaL The Deputy Magistrate grant- 
ed the application and directed Cheda Lai to bring up Debi. 

Cheda Lai brought before the Deputy Magistrate, who was hold- 
ing his Court in camp, ten or twelve men and said that Debi 
was one of them. The Deputy Magistrate, however, did not 
satisfy himself that the accused person was in fact before Mm, 

The men 'were ranged in a line and the witnesses were called in 
to identify Debi. All of them, including the woman said to have 
been enticed away, failed to do so. Thereupon the Deputy Magis- 
trate a^ked tl^e appellant Cheda Lai where Debi was. He 


♦ Cnmiual Appeal No. 1003 of 1906. 
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pointed to a man in the crowd, who upon being questioned also 
said that he was Debi. It was discovered that the man was 
wearing a false moustache and that he was not Debi, but Chim- 
man. Debi was subsequently arrested and tried, Cheda Lai was 
convicted of having fabricated false evidence and sentenced to 
five years^ rigorous imprisonment. Cheda Lai applied in revision 
to the High Court and it was contended on his behalf that the 
facts proved against him, if accepted, did not constitute the 
ofiFence of fabricating false evidence. 

Mr. iJ. K. Sorahji^ for the appellant. 

The Government Pleader (Mmilvi Olmlmn Mujtaha j, for the 
Crown. 

Baneeji, J.— The appellant Cheda Lai, has been convicted 
of the offence of fabricating false evidence and has been sentenced 
to five years’ rigorous imprisonment. 

The facts of the case, as established by the evidence, are some- 
what peculiar. They are as follows;— Debi, the brother of the 
appellant, was charged before a Deputy Magistrate with enticing 
away a married woman. When the case was called on for 
hearing, an application was presented on behalf of Debi, praying 
that the witnesses for the prosecution should first of all be made 
to identify him. A similar application was verbally made by the 
appellant, Cheda Lai. The Deputy Magistrate granted the 
application and directed Cheda Lai to bring upDobi. Cheda Lai 
brought before the Deputy Magistrate, who was holding his Court 
in Camp, ten or twelve men and said that Debi was one of them. 
The Deputy Magistrate, however, did not satisfy himself that the 
accused person was in fact before him. The men w^eie ranged in 
a line and the witnesses were called in to identify Debi. All of 
them, including the woman said to have been enticed away, failed 
to do so. Thereupon the Deputy Magistrate asked the appellant, 
Cheda Lai, where Debi was. He pointed to a man in the crowd, 
who, upon being questioned, also said that he was Debi. It was 
discovered that the man was wearing a false moustache and that 
he was not Debi, but Ohimman. Debi was subsequently arrested 
and tried. For the part which Cheda Lai took in this farce he 
has been convicted, as stated above, of having fabricated false evi- 
dence and sentenced to five years^ rigorous imprisonment. It is 
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conteoded by the learned counsel who has appeared on behalf 
Cheda Lai that hivS offence did not amount to that of fabricating 
fal-e evidence. I must confess that at the hearing this argurneab 
seemed to me to be well founded^ but after giving the matter my" 
best consideration, I am of opinion that Cheda Lai is guilty 
fabricating false evidence. The es'-ential elements of that 
as defined in section 192 of the Indian Penal Code, are: — (1) 
the accused caused the existence of any circumstance; (2) that 
intended that such circumstance might appear in evidence ia ^ 
judicial proceeding, and (3) that so appearing in evidence^ 
might cause any person, who in such proceeding is to forra 
an opinion upon the evidence, to entertain an erroneous opinioL*. 
touching any point material to the result of such proceed- 
ing. All these elements exist in the present case. Cheda Lal> 
by placing before the Magistrate a person who was not 
brother Debi, and representing that he was Debi, caused Q. 
circumstance to exist. Ills intention was that the witnesses 
the prosecution should not be able to identify the accused person 
in the case against Debi and that their failure to identify him 
should induce the Magistrate to disbelieve these witnesses. Th® 
identification of the accused by the witnesses for the prosecution 
or their failure to identify him is evidence of an important 
character bearing materially on the result of the trial. And it 
was certainly the intention of Cheda Lai that the failure of the 
witnesses to identify the accused should appear in evidence and 
mislead the Court, otherwise his conduct in enacting the farce 
which was enacted by him is inexplicable. Whether he could or 
could not succeed in carrying out his intention is immateriarl. 
The gist of the offence did not consist in actually causing a failure 
of justice but in the intention to cause a failure of justice by Tnis-- 
leading the Court, and with such intent causing the existence of 
any ciroumsjjance which might appear in evidence. In the 
present instance it was the placing before the Court of another 
man as Debi which constituted the first element of the offence* 
The putting of a false moustache on him was immaterial for the 
purposes of this case, especially as it appears that the real Debi 
had no moustache and the man substituted for him, whose name is 
Chimman, is very unlike him in many respects. It is> therefor®# 
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not surprising that the witnesses did not identify him and the 
Court was not in fact misled. Even if some of the witnesses had 
identified Chimman as Debi and had thus proved themselves to 
be false witnesses, that would not have afifecied the question of 
Cheda Lal^s guilt, as it is his intention to mislead the Court, and 
not the actual result, upon which his guilt or innocence depends, 
For the above reasons I am of opinion that he has been rightly 
convicted under section 193 of the Indian Penal Code. He has 
also brought himself under the purview of other sections of the 
Code, but it is not necessary to go into that question. The sen- 
tence passed on him is, in my judgment, unduly severe, and I 
think the justice of the case would be sufficiently met by reducing 
it to one of two years’ rigorous imprisonment, AVhilst therefore 
I affirm the conviction, I alter the soutenco to one of two years’ 
rigorous imprisonment and to this extent allow the appeal. The 
appellant must surrender to his bail and serve out the remainder 
of his sentence. 
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1907 JBeforo Sir John Stanley^ Kmglil, Chief Jnsiieo, and Mr. Jxtsfico Sir William 

MarcTi 4. ]cilt. 

PARSOTAM RAO TANTIA akothtcb (nKPiiXDAET) ;; JAKKI RAI 
(Plaix'lipf) Axn RADIIA JUVI (Depkxdaxt).*^ 

Hindu law — Joint Hindu familg —Self ac(j[Utrod — Dente of self 

acquired j[ir op erf g io'sons — Nature of son’s interest. 

Semite that property which 7s the hrJf-acqnned pioporiy of a Hindu lUio 
lias sons and grandsons and is devised hy will to ont' of the owner’s sons 
remains after devoliilioxi self-acquired })roptji{y and does not heoomo the joint 
property of the devisee and hin sons. Jugmohandas Mangaldas v. Sir 
Mmgaldas Natliulhoy (1) followed. Tara CJiand t. lleeb Ram (2), Muddtin 
Gopal Thalcoor ^.Ram Buhsh Tandog (3) dissented from, 

Semite also that, where the sons of a Hindu father, apparently members 
with their father of a Joint Hindu family, took under their faJther’s will pro- 
perty acquired by him under the will of his father, devised to them separately 
by name ; but continued to live in the manner of a joint Hindu family and 

•First Appeal No. 53 of 19u0, from a decree of lUbii Prag Dab, Subor* 
dinate Judge ot Cawnpore, dated the 13 th of February 1900. 

(1) (1886) I. L. R., 10 Bom.. 628. (2) (1806) 3 Mad. H. C. Bep., 60, 

(3) (1863) 6 W, R., C. B., 71. 
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treated »t all tvents the immovable property for a series of years in all res- 
pects as if it were joint ancestral property, the property so devised remained 
separateproperty according to Hindu law. A^^ovier v. Mama Suhia Aij/an (Ij 
and MalTcMen Mat v Sam Sarain Sahu (2) referred to. 

The connection between the parties to this litigation will 
appear from the following genealogical table 
EAM CHANDRA PANTH. 

I 

I' ^ T 

Nana Narain Kao. Two otlier sons. 
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Vasudeo Kao. Par so tarn Kao. Kam CliHndra Rao. Sarda Bai Rohim Bai, 

I I ==:Janki Bai. 

Madlio Rao Wamau Rao. 

=Radha Bai. 

, The suit wa«i one for paititionof property in the possession 
of the sons and grandsons of Nana Nai’aio Rao. After the insti- 
tution of the suit the plaintiff^ Ram Chandra Rao, died and his 
widow, Janki Bai, was brought upon the record as his representa- 
The property in suit, or the bulk of it, had at one time 
belonged to Ram Chandra Pantb, who, by a will dated the 24th 
of January 1862, devised it to Nana Narain Rao, to the exclu- 
sion of Narain Rao’s two brothers. This will was the subject 
of litigation which was ultimately decided by the Privy Council 
in favour of Nana Narain Rao in 1862 {Gf, 9 Moo. I. A., 96). 
The property thus acquired by Nana Narain Rao, was dealt 
with by him by an instrument of the nature of a will executed 
on the 22nd of December 1864. By this document Nana Narain 
Rao attempted to arrange for devolution of his property after 
his death. He divided it, roughly, into three shares, one share for 
each of his sons. Provision was also made in the document fur 
other matters of family intere.4, as more fully set forth in the 
judgment of the Court, and there was .this -further provision that 
although the jUnpei ty has, ividr a view to avoid mubual disagree- 
ment, been mentioned belo\v for partition, still this partition is 
not a bar to their (the sons) living together.^^ The executant of 
this document lived until 1880, managing the property dealt with 
thereby as the Leadof the family, and adding to it. 'Jn 1880, 
Nana Narain Rao died. His sons, however, lived on together as 
before for some eighteen year*^. To all outward appearances they 
{1), (1866) 11 Moo , I. A.. 75. (2) (1903) L. R., 30 1. A.. 139. ' 
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behaved as a joint Hindu family. The property which had been 
dealt with by the will of Nana Narain Eao, above referred to^ 
and the after acquired property was treated by the sons as the 
property of a joint family, that is to say the income was collected 
in one place and the family expenditure was met from that 
income and fresh property was also acquired therewith, without 
any regard to the question whether the income belonged to 
one member of the family rather than another. Accounts 
were never adjusted as between the individual members of the 
family and the members of the family remained admittedly 
“joint in food, residence, worship and all the money dealing 
and zamindari business.” This state of things continued from 
the death of Nana Narain Eao, in 1880 until 1898, when 
dissensions began to arise, and in l901 the present suit wasi 
brought by Earn Chandra Eao, for partition of his share. Not 
long after the institution of the suit the original plaintiff died 
and his widow Janki Bai was brought on to the record as 
his representative. The suit was then decreed upon the find- 
ing that the bringing on of the vridow was tantamount to a 
decision that the family was separate, but this decree was set aside 
by the High Court {Gf. I. L. E., 28 All., 109), and the case sent 
back to be tried on the merits. At the second trial practically no 
evidence was produced, but the defendants relied upon certain 
admissions made on behalf of the plaintiff as showing that the 
family was joint in food, worship and'' estate. The suit was, 
however, decided largely upon the pleadings of the defendants, 
which were held to amount to admissions that the family was not 
joint and on a construction of the will of Nana Narain Eao, and 
a decree was passed in favour of the widow of Earn Chandra Eao. 
The defendants appealed to the High Court. 

Sir W. M. Golvin, Messrs. ?/. K. Porter and B. E. O’Gonvf, 
and Maulvi Ghulam Mujtaba, for the appellants. - 

The Hon’ble Pandit Sundar ImI, Pandit Moti Lai Fehru, 
Pandit Mohan Lai Nehru, Babu Durga Charan Banerji,&ai 
Munshi Kanhaiya Lai, for the respondents. 

Stanley, C.J., and Bubkitt, J. — This appeal arises out of a 
■suit for paitition of family property brought by one Earn Chan- 
dar Eao, who died during its pendepey, and is now represented 
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on the record by his widow Miisaminat Janki Bai. The 
Court below granted decree in favour of the plaintiff, and against 
this decree this appeal has been preferred. Ram Chandar Rao 
was one of the three sons of Nana Narain Rao, deceased, the 
other sons being Vasudeo Rao and Parsotam Rao. Nana Narain 
Rao had also two daughters, namely, Sarda Bai, and-^Rohni Bai. 
The defendants to the suit are Parsotam Rao, Madho Rao (son of 
Vasudeo Rao), and Waman Rao, son of Parsotam Rao. Madho 
Rao has since died. Nana Narain Rao acquired the estate of 
his father. Ram Chandra Panth, under the will of the latter, dated 
the 24th of J anuary 1852. This will was disputed by his younger 
brothers on the ground that a Hindu had no power to make a 
disposition in the nature of a will of his self-acquired property, 
and on the further ground that, assuming the existence of such a 
power, the alleged will was not the will of Ram Chandra Panth. 
The zillah Court of Cawnpore decided in favour of the will. 
Upon appeal the Sadr Adalat of the North-Western Provinces 
reversed that decision, but on appeal to their Lordships of the 
Privy Council the will was upheld and the decree of the zillah 
Court restored. (The case is reported in 9 Moore’s Indian 
Appeals, 96.) Nana Narain Rao having thus become owner of 
tJie property of His father executed an instrument in the nature 
of a will on the 22ad of December 1864. This document is 
described in the instrument itself as an instrument relating to 
the partition of his estate {'matruha kha8)Bmong the heirs of Nana 
Narain Rao, the eldest son and executor of Ram Chandra Panth^ 
as drawn up by him, dated 22nd December 1864.’^ It recites 
three deeds of gift, in favour of his wife, and sons Vasudeo and 
Parsotam Rao, respectively, and that a third son Ram Chandar> 
had been born and that consequently the deeds of gift should not 
be acted on. It then recites that three fresh detailed lists, giving 
the name of “^ach heir, had been prepared, and that one of these 
lists was given to each heir^ and one general list was sent to the 
Court to remove future disputes, so that each heir should act 
^^acscording thereto, and not in contravention thereof.” The docu- 
ment then provided that the heirs should all, according to their 
family custom, ‘4ive together with clean breast and maintain 
fbe good name of their ancestors/^ and contains this important " 
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provision that although the property had; with a view to mutual 

disagreement; been paititioned; still the paitition was not to be 

a bar to bhe members of the family living together. It then pro- 
vides for the custody of jewelrV; gold and silver ornaments set 
apait for the worship of Thakurji; and also for the expenses of 
the tesfcatoi^s obsequies and the inve-liture and marriage ceremo- 
nies of his son; Ram Chandar liao, and his daughter Rohni Bai;in 
case these ceremonies should not be celebrated during his life- 
time. In the seventh paragraph it is recited that mauza Lalpur, 
in the di^tiicb of Cawnpore^ stands in the name of Vasudeo Rao, 
and maiixa Balwapiir, in the same district; in that of Parsotam 
Rao; and that there is no village standing in the name of Ram 
Chandar RaO; and accordingly a provision is made that mauza 
Binaur should be given to Ram Chandar Rao. In paragraph Sis 
a direction that his thiee s ms should divide and take iu equal 
shares the zamindaii shares in the following villages; namely; a 
2 anna shaie in mauza Baioha; a 2^ anna share in mauza Shahpur 
and a 2^ anna share in mauza Bhikhar. In paragraph 9 it is 
provided that his three sons should occupy the houses and shops, 
etc , in Lashkar and the kotbi at Cawnpore; under t^^e control of 
their mother; and should not partition them. Further directions 
are giveo; which it is unnecessary here particularly to refer to. 
Schedules appended to the instrument give the specification of the 
property and shares of property allotted ^o each son. A copy of 
the instrument enclosed in a sealed cover was handed to the 
Collector and by him directed to be kept in the office with due 
care until registration and was deposited in the record-room. 
This instrument forms the basi^ of the plain tiff^s claim. To 
uphold the dignity of the family the members of it continued to 
live after the manner of a joint family, in fact they adopted the' 
suggestion in the instrument executed by their father that the 
separation in interest efifected by it should not be adbai to their 
living together/^ When the plaintifi Ram Chandar Rao institut- 
ed the suit for ])3rtition; o^it of which this appeal has arisen, he 
was evidently at a lo^s to determine w^hat the legal effect of the^ 
m*t ume ]8i)4 Ltke.> in c uioh the mode of living 

of ^he fimil; -iuco 'uaiK faDiiCr had upout’ e status uf 

the family* It was not of much moment to him whether or not"} 
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that document worked a separation in interest of the family pro- 
perty. If it did so, he would be entitled to his share under it. 
If, on the other hand, it had not that effect, he would be entitled 
to a one-third share of the estate. Accordingly we find in the 
plaint an alternative claim put foiward. In it the document of 
the 22nd of December 1864 is set forth in considerable detail, and 
in paragraph 10 it is stated that although the shares of all the 
three sons had been fixed by it and they considered themselves to 
be owners of a one-third share each, yet in compliance with the 
instructions of their father they all with their children lived 
together and the income fiom the whole property, irrespective of 
the fact that the properties were recorded in the names of individ- 
ual members, was disbursed fur the purposes of the family 
generally. Then follow these words: — They (that is the mem- 
bers of the family) were not joint in residence and expenditure 
in the same way as members of a joint Hindu family are, but in 
order to maintain mutual good- will and union, each brother had 
a fixed share in the property and considered himself owner of a 
specified share therein/^ The allegations contained in paragraph 
12 of the claim are in conflict with those in paragraph 10, for in 
the former of these paragraphs it is alleged that although the name 
ofVasudeo Eao was recorded in respect of mauza Lalpnr, and 
after his death the name of his son, Madho Rao, was entered and 
the name of the defenda^nt, Parsotam Rao, was entered in respect 
of mauza Balwapur, and some property had been purchased at 
auction solely in the name of the plaintiff, yet just as the names 
of all the three brothers were entered in mauza Binaur, though it 
had been allotted to the plaintiff alone, it was understood in respect . 
of the whole property that when the actual division took place 
each brother would have a third share in each property* This is 
inconsistent with the earlier passage in the plaint to which we • 
have referred. The plaintiff in liis prayer to the plaint claimed 
partition of all the property, movable and immovable, on the 
basis of the family being joint, and also in the alternative he 
claimed to be entitled to his share as specified in the document of 
the 22nd of December 1864. 

We now turn to the defence. In the first paragraph of the 
written statement under the heading further pleas of tho 
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defendants ” they set out the will of Ram Chandra Rao Pant in 
favour of Nana Narain Rao and say that Nana Narain Rao had 
full power to devise the portion of the estate of Ram Chandar Rao 
which devolved upon him under the will, and that he exercised 
this power in the instrument of the 22nd of December 1864. 
The paragraph ends as follows : — He (i.e., liTana Narain Rao) 
had therefore full power to devise it and he exercised this power 
in this way that he executed a will, dated the 22nd December 
1864, and kept it in deposit as an instrument in the Collectorate 
and the Civil Court at Cawnpore, and under it, after the death of 
Nana Narain Rao Sahib, his three sons took possession, as sped- 
fied below, of the property and interests bequeathed to them as 
executors, and not as heirs.” The word “ executors,” we pre- 
sume, is intended for ‘‘devisees” in contradistinction to heirs. 
Then in the next paragraph the provisions of the will are stated 
whereby his wife Saubhagwati Lachhmi Bai Sahiba was appoint- 
ed executrix and provision was made for her during her life and 
after her death for the division amongst the three sons and two 
daughters of Nana Narain Rao of what should be left. Refer- 
ence is then made to purchases made by Nana Narain Rao after 
the execution of the will and to gifts of ornaments made by him 
on the occasion of marriages in the family or amongst the depen- 
dents. In the fourth paragraph is a statement that after the 
death of Nana Narain Rao the property undisposed of devolved 
on his three sons and two daughters in accordance with the terms 
of the will. In the sixth paragraph the defendants say that the 
will was acted on and in the earlier portion is the following pas- 
sage: — “After the death of the said Nana Narain Rao Sahib all 
the three of his sons took proprietary possession of the property 
as mentioned in the lists entered in the will and which remained 
after the additions and alterations and transfers and appropri- 
ations made by him. But according to the instructions of the 
said testator which were binding on them, and in order to main- 
tain the dignity of the family, all the three brothers, like members 
of a joint family, remained joint in residence, food and expense. 
But the management of their respective properties continued to 
be in the hands of Vasudeo Rao Anna Sahib, who was the senior 
member of the family, and during his lifetime he acted In 
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consultation with all the members.^^ In the seventh paragraph 
reference is made to differences amongst the members of the 
family and to the division of jewelry and ornaments made in 
consequence of these differences. This paragraph contains a 
statement that VasudeoRaOjParsotam Rao, and the plaintiff filed 
a suit in respect of a promissory note for Rs. 20,000 to which Mus- 
ammat Sarda Bai had made claim, and that in consequence of this 
the parties determined to divide all the ornaments and jewelry^ 
but that during the pendency of the suit Vasudeo Rao died. It 
then recites a settlement, dated the 7th of June 1887, whereby 
Musammat ^arda Bai received a note for Rs. 20,000 and relin- 
quished her rights under the will, and also a settlement with 
Musammat Rohni Bai, dated the 6th of February 1887, whereby 
in consideration of a sum of Rs. 6,000 she also relinquished her 
rights under the will. Then follows this passage: — In order to 
avoid the disturbance of the mutual union which existed on a 
firm footing in consequence of natural love and the directions of 
their father, they with mutual pleasure and in confidence held a 
meeting at their own dwelling house and the plaintiffs and the 
defendants Nos. 1 and 2 sitting together, and having regard to 
the dignity of the family and to the fact that there was no equal 
to them in respect at Bithur, and that the circumstances of the 
family should not be disclosed to anyone, fully considered over 
the matter, and, with a view to avoid dispute in future, divided 
among themselves all the gold and silver ornaments and jewels 
intended for males and females which were left by the said testa- 
tor (that is Nana Narain Rao) at the time of his death, and thus 
enforced the aforesaid will without reducing anything to writ- 
ing and took those things into their actual possession and letained 
thesame.^^ Later on, in paragraph ]4, the defendants say that 
the plaintiff is merely entitled to a declaratory decree in respect 
of the prop^ty mentioued as his in list No. 1 annexed to the 
written statement and to a decree for delivery of possession after 
partition to the extent of one-third of the property in dispute, 
as mentioned in lists Nos. 2 and 3, and to a declaratory decree 
in respect of his right of residence in the dwelling houses, etc. 

Now nothing can be clearer than this that in their defence the 
defendants set up and relied upon the instrupaent of the 22nd of 
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December 1864 as a binding dociment. It is to be noticed that 
the family jewelry and ornaments were divided in accordance 
with it and that to this extent at least the terms of it were 
enforced. It is also manifest that the"^ defendants did not regard 
the conduct of the members of the family in regard to the family 
property after the death of Nana Narain Eao as being inconsis- 
tent with the provisions of that instrument or as in any way 
affecting its full operation. The allegations of the plaintiff 
and of the defendants as to the status of the family are as nearly 
as may be identical. 

Earn Chandar Eao filed a replication and in reply to para* 
graph 6 of the written statement; in wl ich it is alleged that the 
three brothers remained joint in residence; food and expenses like 
members of a joint family, emphasi^^ed the position which he took 
up by a statement that the family was not a joint Hindu family, 
and averred that the true facts were set forth in paragraphs 9, 
10, and 11 of the plaint. From this replication it is clear that it 
was not the case of the plaintiff Earn Chandar Eao that the 
family was a joint Hindu family. 

. Before the settlement of issues Earn Chandar Eao died, 
namely, on the 28th of December 1901, and bn the 29fch of April 
1902 his widow was brought upon the record in bis place. Upon 
his death there was a complete volte face on the part of the 
defendants. In view of his death it w^s in the interests of the 
defendants that the family should be regarded as a joint family, 
as in that case his widow would not be entitled to a life estate in 
his share, but merely to maintenance, and hence we find that, 
notwithstanding tlio positive assertion made by them in their 
written statement that the will of Nana Narain Eao was binding 
upon them, they shifted their ground and set up the case that 
Nana. Narain Eao had no pow'er to make a partition of hispro- 
perty and farther that if the instrument which was executed by 
him did have the effect of causing a separation in interest 
amongst his SOUS) the evidence established a complete reunion 
of the family. 

. The plaintiff Musammat Jauki Bai abandoned the claim to 
relief on the basis that the family was a joint family and claimed 
rpUef splely on the basis of the will, accepting the accuracy of thp 
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Hsts of property appended to the written statement of the defend- 1907 
ants. She also withdrew her claim in respect of the ornaments pabsotak 

and jewelry which had been divided among the two surviving 
brothers and their nephew after the death of Yasudeo. She 
accepted i n fact the defendants^ case in regard to the jewelry which 
had already been divided. The Court below held in favour of the 
plaintiff and gave her a decree for separate possession of all the 
property mentioned in the defendants’ list No. 1 and one-third 
after partition of the properties mentioned in the defendants’ 
lists Nos. 2 and 3 and also of the houses in dispute. The learned 
Subordinate Judge appointed the Court Amin a commissioner for 
the partition of the properties not paying revenue to Government. 

To this appointment we shall have a word to say presently. 

Two main grounds of appeal have been relied upon by Mr. 

Pcyrter in his argument on behalf of the appellants. * The first is 
that the property which devolved on Nana Narain Rao under the 
wiU of his father was not his separate property but became joint 
family property in the hands of himself and his sons, and that 
therefore Nana Narain Rao had no power to partition it as he 
purported to do by the document of 1864. This argument was 
largely based upon the authority of the case Ta/ra Ghand v. 

Beeb Bam (1) in which it was laid down that property which 
devolves upon a Hindu father under a will is ancestral pro- 
perty and that his children cannot be deprived of the right given to 
them therein at the mome\it of their birth according to the doctrines 
of the Mitahahara. He also relied upon Muddun Gopal Thahoor 
v*Bam Buhah Pandey (2), Weave not disposed, in view of 
the pleadings of the parties and the clear admission in the 
written statement of the defendants of the right of Nana Narain 
Eao to dispose of his property amongst his sons, to permit this 
defence to be now set up. But, assuming that it is open to the 
defendants to do so, we are not prepared to follow the rulings 
on which the learned counsel for the defendants appellants relies. 

We prefer to follow the rule which is laid down in the case of 
Jugmohandas Mangaldm v. SiT Mangaldaa Nathvhhoy (3) 
in which this subject was discussed and dealt with at considerable 

(I) (1866) 8 Mad., H, C. Bep., 60, (2) (1863) 6 W. R., C. B., 71. 

(8) (1886) I. li. Bep., 10 Bom., 628, 

48 
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length. In that case it was held that a son to whom his father 
leaves his self-acquired property by will takes the property 
under the will and not by inheritance, and that as property 
received by will is held by Hindu law to be received by gift^ 
such property is self-acquired in the hands of the son and is not 
subject to partition in his lifetime at the suit of his son. As to 
any property which was subsequently acquired out of the common 
fund by the three brothers, the rules laid down in section 45 of 
the Transfer of Property Act would apply, and they would 
accordingly be entitled to hold it in shares in proportion to their 
interest in the common fund. 

Then Mr. Porter maintained that the document of 1864 was 
never acted on, and that the members of the family continued as 
a joint Hindu family. Again he is met by the admissions made 
by his clients in their written statement, and in view of these 
admissions, it is hardly open to him to press his contention. But 
let ns see on what that contention is based. Before the hearing 
the vakil for the defendant Parsotam Eao intimated in an 
application of the 26th of January 1906 (No. 309 of the record) 
the intention of his client to produce evidence to prove a number 
of matters manifesting the mode of living and of dealing with 
the family property adopted by the members of the family after 
the death of Nana Narain Eao. The principal of these matters 
were that all the members of the family were joint in food, resi- 
dence and worship and in their money"" dealings and zamindari 
business; that the arrangements of the whole ilaka and the 
household business were joint; that the expenses of all the mem- 
bers on account of food, ceremonies and other necessaries were 
joint, namely, they used to be defrayed from the same fund, and 
all the income of all kinds of property used to remain joint 
although that property might be in the name of any member; that 
after the death of Nana Narain Eao a good deal of property was 
purchased and that some of this property was not purchased in 
the name of all the members, but in the name of particular 
members ; but that still all the members used to enjoy the profits, 
which used to be included in the joint income of the ilaka. The 
plaintifif^s vakil on behalf of his client admitted all these matters 
and an order was passed that in view of this admission it was not 
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necessary for the defendants to produce evidence in proof of their 
allegations. Mr. Porter relies upon the facts so admitted as 
establishing the case of his clients that the family was joint 
family; and he further contends that, even if the will of 1864 
had the effect of working a separation in title, the conduct of the 
parties thereafter amounted to and proved a reunion in estate of 
the family. 

We are unable to accede this contention. The matters which 
are set forth in the proceeding of the 26th of January 1906, prove 
no more in our opinion than that which is stated in paragraphs 9, 
10 and 11 of the plaint and only show that the members of the 
family after the death of Nana Narain Rao, lived after the manner 
of a joint Hindu family. This is in accordance with the views 
of both parties as appears from their pleadings. The defendants 
did not, in their written defence, allege that the family was joint; 
in it is to be found no suggestion of any reunion. The position 
in fact taken up by both parties was identical. But in addition 
to this there had never been a joint title to the testator^s property 
in the hands of his sons. Nana Narain Rao held it as self- 
acquired property, he made three separate devises to his sons, who 
took separately as self-acquired property the interest so devised 
to them. That being so, a question of reunion does not arise. 
That cannot bo reunited which had never been joint. The 
word reunion implies t]iat the property had at one time been 
joint in the hands of a family which afterwards separated and 
later on agreed to reunite and to hold thoir property jointly. 
Here there was never any union of interest in the property devis- 
ed by the testator. Moreover, if there was evidence of a reunion 
we think that a tenancy in common and not a joint tenancy 
with benefit of survivorship would have been the result. 

In Appovier^s case (1) it is laid down that ^^when the mem- 
bers of an undivided family agree among themselves with regard 
to particular property that it shall thenceforth be the subject 
of ownership in certain defined shares, then the character of undi- 
vided property and joint enjoyment is taken away from the sub- 
ject matter so agreed to be dealt with, and in the estate each mem« 
her has thenceforth a definite and certain share which ho may 
(1) (1888) 11 Moo. I. A., 75. 
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claim the right to receive and to enjoy in severalty, although the 
property itself has not been actually severed and divided,” and 
later on their Lordships say : — “ It is necessary to bear in inind 
the two-fold application of the word ‘division.’ There may be a 
division of right, and there may be a division of property, and 
thus after the execution of this instrument there was division of 
right in the whole property although in some portions that divi- 
sion of right was not intended to be followed up by an actual par- 
tition by metes and bounds, that being postponed until some 
future time when it would be convenient to make that partition,” 
* * *(( tiiere be a conversion of the joint tenancy of an 

undivided family into a tenancy in common of the members of 
that undivided family, the undivided family becomes a divided 
family with reference to the property, that is the subject of that 
agreement, and that is a separation in interest and in right, 
although not immediately followed by a de facto actual division of 
the subject matter. This may at any time be claimed by virtue of 
the separate right.” 

In the case before us the instrument of 1864 provided that the 
property of Nana Narain Eao should be the subject of ownership 
in certain defined shares and from the date when that instrument 
came into operation the family became a divided family with re- 
ference to the property, the subject of the will. This was in fact a 
separation in interest and in right. ^ 

This leads us to the consideration whether the subsequent con- 
duct of the family in regard to their mode of life and dealings 
with the property, controlled or altered their status. Upon this 
question the ruling of their Lordships of the Privy Council in the 
case of Balkiahen Das v. Bam Narain Sahu (1) has a close 
bearing. In that case four members of a joint Hindu family, 
grandsons of one Lalji, entered into an agreement (ikrarnama) 
by which certain properties were given exclusively tO two of the 
members, and with regard to the remainder, it was recited that 
a 4 anna share had been allotted to ono of these members, and 
that, out of the remaining 12 anna share, specified shares had been 
albtted to the other three. It was provided tliat either joint or 
separate registration in the Collectorate of their respective names 
(1) (1003) L., E., 80 I. A., 189 
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might be effected, aad it contained the following passage: — 
({ Eyery one of ns has by virtue of this deed the power either to 
continue to live together as a member of the joint family as before 
or to separate his own business, none of us having any objection 
thereto. There were concurrent findings of fact in the lower courts 
that in pursuance of the option reserved to them by the deed in 
question, the three descendants of Lalji remained joint. The first 
Court said that from the evidence of the plaintiff^s witnesses it 
appeared that these three persons formed members of a joint un- 
divided family and that Ramjiban and Thakur died when living 
in oommensality with Ram Narain, the plaintiff. All the three 
brothers were jointly in possession of the properties. Ramjiban 
was the head and manager of the family until his death and after 
him the plaintiff is in possession. The High Court confirmed 
this finding. On appeal their Lordships of the Privy Council 
reversed the decision of both Courts, holding that the ikrarnama 
effected a separation in estate between the members of the family 
and its legal construction and effect could not be controlled or 
altered by the subsequent conduct of the parties. Lord Davey , who 
delivered the judgment of their Lordships, in the course of his 
judgment referred to the fact that Mahabir Parshad appears to 
have taken his share and that no more is heard of him, and that 
Ramjiban, Ram Narain and Thakur Parshad and after the latter's 
death Ramjiban and ^am Narain appear to have continued to 
live together and to have collected their revenue and enjoyed their 
property in all external respects in the same manner as before 
the execution of the ikrarnama.'' Referring to the ikrarnama he 
remarked; — There is no difficulty in the construction of the 
ikrarnama, in which it is stated in unambiguous terms that defin- 
ed shares in the whole estate had been allotted to the several co- 
parceners," and then referring to the passage in it which gave 
liberty to arfy of the parties either to live together as member of a 
joint family as before, observed that this clause conferred on the 
parties no larger liberty of choice than they would have had 
T^ithout it. They might elect either to have a partition of their 
shares by metes and bounds or to continue to live together and 
enjoy their property in common as before. Whether they did 
one or the other would affect the mode of enjoyment but not the 
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tenure of the properby or their interest in it. Consistently with 
the broad principle laid down in Appovier’s case^ this was deter- 
mined by the allotment to them of defined shares which, to use 
Lord Westbury’s illustration, converted them from joint holders 
into tenants in common. He further expressed disapproval of the 
view that the legal construction of an unambiguous documentlike 
the ikrarnama could be controlled or altered by evidence of the 
subsequent conduct of the parties. He observed that their 
Lordships did not regard the subsequent actions of the parties as 
inconsistent with an intention to subject the whole property to a 
division of interest, although it was not immediately to be per- 
fected by an actual partition, ” 

There is a close resemblance between the facts of this case 
and those of the case before us and in view of this decision 
we find it impossible to yield to the contention of the appellants. 
We have in the will of Nana Narain Eao in clear and unambiguous 
terms a disposition of his property amongst the members of his 
family. We have in the pleadings of the parties a recognition 
of the validity of this instrument — a recognition elicited at a time 
when their views had not been warped by any selfish consider- 
ations. We have the fact that in accordance with its provisions 
the jewelry and ornaments were divided and the claims of the 
daughters of Nana Narain Eao settled by agreement. In view 
of these matters we are wholly unable to hold that the family 
remained joint in title and interest. There is no evidence which 
would justify us in holding that the members of the -family ever 
became reunited in interest. 

We think therefore that the view of the Court below is cor- 
rect, and dismiss the appeal with costs. 

We notice that the Subordinate Judge has appointed the Amin 
of the Court as a commissioner to effect partition. By a recent 
ruling of this Court it has been held that under the provisions of 
the Code of Civil Procedure, at leavst in the absence of the agree- 
ment to the contrary, the Court is bound to appoint at least two 
commissioners. We therefore set aside his order whereby one 
commissioner only is appointed, and direct him to comply with 
the requirements of the Code, 

Appeal dismused, 
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Before Mr, Justice Michards, 

PIBBHIT J^ABAIN SINGH (DEOBEE-HOiiDB«) AMIR SINGH and 
OTHEES (jTJDaMBNT-DEBTOES).* 

Jet No. IV <?/1882 ( Transfer of Bro^erty Act), section 90 — Decree for sale 
a mortgage-^Bro^perty ordered to ie sold in part not susceptille of sale~-« 
Abandonment of claim to sell such part. 

BEeld that on the true construction of the provisions of the Transfer of 
property Act, 1882, a mortgagee is entitled at any stage to abandon his claim 
against any portion of the mortgaged property and then obtain a decree 
tinder section 90 for any balance due after crediting the amount realized by 
the sale of the property actually sold. Muhammad Akhar v. Munshi Bam (1) 
distinguished. Sheo Brasad v, Behari Lai (2) Kedar Nath v. Chandu Mai 
0), and Gf-hafurJSasan Khan v. Muhammad Kifayai-ullah Khan (4) referred to. 

The decree-holder in this case held a decree for sale on a 
mortgage directing the sale of eleven plots of land. Out of 
these four plots were sold, and th^ decree was in part satisfied. 
The Collector, to whom the decree had been sent for execution, 
at this stage discovered that of the remaining plots some were 
occupancy holdings, though mentioned in the decree as fixed 
rate holdings, and others did not belong to the judgment-debtors. 
Consequently these plots were withdrawn from sale. Under 
these circumstances the decree-holder applied under section 90 of 
the Transfer of Property Act for a decree that the balance of the 
debt might be recovered from the defendants otherwise than out 
of the property mortgaged. The Court of first instance (Munsif 
of Benares) dismissed this application upon the ground that the 
whole of the property; directed to be sold had not been sold in 
execution of the applicant's decree. On appeal this decree was 
upheld by the District Judge. The decree- holder then appealed 
to the High Court. 

The Hon’ble Pandit Sundar Lai and Munshi Gohul Prasad^ 
for the appellant. 

Dr. Tej Bahadwr Sapru (for whom Babu Sarat Chandra 
ChaudhriX for the respondents. 

EiCHAfins, J. — ^This appeal arises out of an application made 
under section 90 of the Transfer of Property Act. A decree was 

♦ Second Appeal No. 1088 of 1905, from a decree of G. A. Paterson, Esq., 
District Judge of Benares, dated tbe 26tb of May 1905 coxi6rming a decree 
of Babu Hire Lai Singb, Munsif of Benares, dated tbe 1st of April 1905. 

(1) Weekly Notes, 1899, p. 208. (8) (1903) I. L. B., 28 All, 25. 

(2) (1902) I. L. B„ 26 All., 79. (4) (1905) I. L. K., 28 AU., 19. 


1907 

March 7. ~ 



1907 


PiBBHU 

Nabain 

Singh 

V, 

Amtb 

Singh, 


370 THE INJDIAH LAW EEPOETS^ [vOL* XXIX, 

obtained under section 88 of that Act directing sale of eleven 
plots of land. This decree was subsequently made absolute. The 
decree then went to the Collector for sale of the property. Four 
out of the eleven plots were sold^ and the decree was thereby in 
part satisfied. The Collector then found that some of the remain- 
ing plots^ although mentioned in the decree as fixed rate hold- 
ings, were in fact occupancy holdings, and that with regard to the 
other plots the judgment-debtors had no interest therein. Conse- 
quently no further sales were held under the mortgage decree. The 
decree-holder then applied under section 90 of the Transfer of 
Property Act for a decree that the balance of the debt might be 
recovered from the defendants otherwise than out of the mortgaged 
property. This application was met by objections that part of the 
mortgaged property was left unsold, the objections of course refer- 
ring to the plots which I have just now referred to as having 
been found by the Collector to be unsaleable. The decree- 
holder answered the objections of the judgment-debtors by alleg- 
ing that all the propeity which was capable of being sold had 
been sold (see paragraph 1 of the decree-holdePs petition dated 
11th February 1905 and filed on the 1st of April 1906). 
It has not been contended here that any of the property not sold 
"^fas capable of being sold. But the respondents contend that 
whether it was saleable or not, the Court executing the decree was 
bound to put it up for sale, and that until that had been done, the 
decree-holder was not entitled to obtain an order under sec- 
tion 90. There is no doubt that a very strict interpretation was at 
one time given to section 90. In one case Muhammad AklaT v. 
Munahi Itam (1) a Bench of this Court held that where a mort- 
gagee had obtained a decree for the sale of the mortgaged proper- 
ty^ and where a prior mortgagee had also obtained a decree for 
sale of the same property, and in execution of the latter decree 
the property was sold, the second mortgagee was not entitled to 
apply under section 90 even though the nett proceeds of the sale 
of the property were insufficient to satisfy the first mortgage. 
This case is distinguishable from the present case. There had 
been no sale at all in execution of the decree obtained by the 
second mortgagee. If, however, the principle laid down there is 
« (1) Weekly Notes, 1899, p, 208. 
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applicable to the present case, I do not feel bound to follow the 
decision, because I consider that there are authorities of at least 
equal authority, in which a contrary view has been taken. The 
decree-holder in this case clearly showed by the answer he put 
in to the judgment-debtors^ objections that he abandoned all 
claim against the mortgaged property other than that pait of it 
which had been actually sold, and Mr. OoJcul Prasad has set at 
rest any question upon this point by expressly abandoning in 
open Court on behalf of his client any claim against the mortgag- 
ed plots which have not been sold. In the case of Shea Prasad 
V. Behari Lai (1) it was held tliat a decree under section 90 might 
be bad, although the mortgagee had not included in his suit or 
caused to be sold the entire of the mortgaged property. It is said 
in the judgment, at page 82:-^^^ It seems to us that great hard- 
ship might be entailed on a moitgagee if he could not relinquish 
his claim to a part of the pioperty purporting to be comprised in 
his mortgage except on the penalty of losing Ins light under sec- 
tion 90, if he found that it was to his advantage to do so7 For 
example, it might be that af^poition of the property was heavily 
incumbered. It might also be that the mortgagor’s title to a 
portion of the propcity was in dispute. In either of these cases 
the result of endeavouring to sell property so incumbered or the 
portion the title to whicli was in dispute might entail heavy ex- 
penses and protracted litigation.” These remarks appear to me to 
apply with equal foice to the present case, When the decree- 
holder found that a portion of the property was of a nature 
that could not be legally sold, I can see no reason vhy he 
should not abandon his claim against it, nor do I see any good 
reason or common sense in forcing the Collector to go through 
the farce of putting up to sale property ^vhich he and the decree- 
holder believed could not be legally sold. In the case of Ghafur 
Hasan Khan V. Muhammad Kifayat-ullah Khan (2) it was 
held, following the case I have just referred to, that where a 
mortgagee obtained a decree for the sale of the entire mortgaged 
property, but on asking for an order absolute relinquished his 
claim against a part of the mortgaged property, he was entitled, 
when the proceeds of the property sold proved insufficient to 

(1) (100^) I. L. B., 25 Alb, 70. (2) (1005} L L. B., 28 AH, 19 . 
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satisfy the decree, to obtain a decree under section 90. In 
the ease of Eedar Nath v. Ghandu Mai (1) it was held that 
where a decree and an order absolute for the sale of the entire of 
the mortgaged property had been passed, but before sale a third 
person succeeded in establishing his title to half of the mortgaged 
property, the decree-holder was entitled to an order under section 
90, although there had been no sale or attempt at sale of that 
part of the property to which the mortgagor’s title had proved 
defective. There can be no doubt that if a mortgagee chooses to 
abandon all claim against the mortgaged property, he is enti- 
tled, independently altogether of section 90 of the Transfer of 
Property Act, to a personal decree. It seems only reasonable 
that, on bringing a mortgage suit, the plaintiff, before or after a 
decree for sale, should be allowed to abandon his claim againsli 
a portion of the mortgaged property if he chooses to do so. The 
cases which I have cited seem to me to establish that on the true 
construction of the provisions of the Transfer of Property Act a 
mortgagee is entitled at any stage to abandon his claim against 
any portion of the mortgaged property and then obtain a decree 
under section 90 for any balance due after crediting the amount 
realizied by sale of the property actually sold, I allow the 
appeal, set aside the orders of both the Courts below, and remand 
the execution case to the Court of first instance through the low- 
er appellate Court with directions to r^dmit the same to the file 
of pending cases and proceed with it according to law. Costs 
will abide the result. 

Appeal decreed and eause remanded, 

(X) (1908) I. L. B,, 26 All., 26. 
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Se/ore SirJahi Stanley, Knight, Chief Justice, and Mr. Justice 
Sir O-eorge Knox. 

BHOLA NATH (PiAtiTTrFF) GrHASI RAM Ain> othbes CBEBSirBAKTs).* 
Mindu law Joint Mindu f amity ^^^Jinor — KigTit of minor meynber of a joint 
family to sue for partition. 

Setd that a minor member of a joint Hindu family may institute a suit 
for and obtain partition of his share in the joint family property if there exist 
circumstanceg such as in the interest of the minor render it advisable that his 
share should be set aside and secured for him. 

The plaintiff in this ca«e sued as a minor under the gnardian- 
sMp of one ISTiadar Mai for partition of his share in the property 
of a joint family consisting of himself, his father Ghasi Ram and 
his imcle Moti Ram. He alleged that his father had admitted 
to a share in the property in suit the plaintiff^s cousin Makhan 
Lai, the son of a deceased uncle, Ram Prasad, who according to 
the plaintiff, had separated from the rest of the family long before 
the date of the suit and was not entitled to a share in the property. 
Makhan Lai alone defended the suit, pleading that he was still 
joint with the other members of the family, and that the plaintiff 
being a minor was not entitled to sue. The Court of first in- 
stance (Subordinate Judge of Aligarh) dismissed the suit, holding 
that the plaintiff was not under the particular circumstances of 
the case entitled to maiutaia it. The plaintiff appealed to the 
High Court. 

Dr. Tej Bahadur Sapru, for the appellant. 

Babu Jogindro Nat\ Chaudhri (for whom Babu Satya Chan- 
dra Muherji)y for the respondents. 

Stanley, C. J. — This appeal arises out of a suit for partition 
instituted by a minor son against his father. In the plaint the 
plaintiff by his guardian assigned his reason for instituting the 
suit in paragraphs 8 and 9. He alleges that the defendant Ghasi 
Ram, wrongfully, in collusion with his brother, cau«^ed the name 
of his nephew Makhan Lai to be recorded in respect of one-third of 
the propertj^ in the village called Surajpur Shahbazpur, although 
he had no title to or concern with that property. In the succeed- 
ing paragraphs he states that Ghasi Ram was the lambardar of 
the village which I have mentioned and that he wrongfully mis- 
appropriates the income of that village. If this allegation be true, 

• First Appeal No, 141 of 1905 from n decree of Manlvi Mnbammad Sbafi, 
Subordinate Judge of Aligarh, dated t}i© 8tli of Mareh 100|. 
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it would seem certainly to be for the interests of the minor plain- 
tiff that the property should be partitioned and the interest of the 
plaintiff be thereby safeguarded. The learned Subordinate Judge^ 
however, has dismissed the suit on tho ground that no case of 
malversation was established. In the course of his judgment he 
observes : — Under the Hindu law the nainor son could only sue 
for partition on the ground of malversation. Then he quotes 
the following passage from Mr. Mayne work ; — A suit could 
not be brought by or on behalf of a minor to enforce partition, 
unless on the ground of malversation, or some other circum- 
stanees which make it for his interest that his share should be 
set aside and secured for him’^ — (Mayne, section 400) ; and 
then the learned Subordinate Judge observes:- — Here in my 
opinion there was no case of malversation. Whether the 
learned Subordinate Judge intended by this to convey that no case 
of malversation had been alleged in the plaint we are unable to 
say. He evidently was of opinion that unless malversation was 
alleged and proved, the suit on behalf of a minor son for parti- 
tion could not be maintained. He has overlooked the other cir- 
cumstances which according to the authorities will justify the 
institution of a partition suit by or on behalf of a minor. These 
are such circumstances as in the interest of the minor render it 
advisable that his share should be set aside and secured for him. 
In other vmrds, the question for the Court to determine is 
whether or not it is shown to be for the benefit of the minor that 
a partition of the joint family property should he effected. As 
this question does not appear to have been properly considered 
and the suit was dismissed on the sole ground that there was no 
case of malversation, wo must allow this appeal. We set aside 
the decree, and remand the case under the provisions of section 
662 of the Code of Civil Procedure to the Court below, with 
directions that it be reinstated in the file of pending s^its and be 
disposed of on the merits, the important consideration for the 
Court being whether or not it is for tho interest of the minor 
plaintiff that the family property should be partitioned. 

Costs here and hitherto will abide the event. 

Knqx, J. — I agree, and only wish to add that if the matter 
were res inUgra I should feel bound to express a doubt as to 
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wiether the Hindu la^r on the subject has been rightlj appre- 
hended. So far as I j^gen found which 

pro 1 its a demand for partition on the part of a minor, and it is 
upn this that the law at present proceeds. At the same time the 
1 ea 0 a minor in a Hindu joint family asserting a right to 
pai 1 ion as against his father is something so strange that, hut for 

le ourts having held as they have done, I should have ventured 
to question the decision. 

■Appeal (leareed and came remanded. 
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BAKEtiJI^ J*— This is an application for the revision of an 
order of a Bench of Magistrates convicting the applicant under 
section 41, sub-section (3) of the Water Works Act, No* I of 
1891, and sentencing him to a fine. The application has been 
made on the ground that the order is not warranted by law. 

Section 41, sub-section (1) of the Act provides, among other 
things, that when any house which has been vacant is reoccu- 
pied, the owner shall, within fifteen days give notice thereof in 
writing to the Municipal Board. And by sub-section (3) any 
person failing to give the notice is punishable with fine. The 
applicant has been convicted of having omitted to give notice of 
the reoccupation of his house as required by the section. It was 
alleged on his behalf that he had paid the rates for the period 
during which the house remained unoccupied, and it is contended 
that the section does not apply to such a person. 

Having regard to the scope and object of Chapter VII of the 
Act, this contention is, in my opinion, well founded. Section 40 
lays down the mode in which arrears of water rates are to be 
recovered. Section 41, sub-section (1), requires that notice 
should be given of the erection of a new house or the rebuilding 
or enlargement of a hosue or of the reoccupation of a vacant 
house, and sub-section (3) lays down the penalty for omission to 
give such notice. The object of the section is clearly to ensure 
payment of water rate and to provide against evasion of payment. 
Section 41 should, I think, be read with section 34, under which 
a house which has remained unoccupied for three consecutive 
months is exempt from liability to payment. It i» in respect of 
such a house that section 41 requires that notice should be given of 
reoceupatioD so that the rate payable in respect of it may be 
realized. Where the rate has been paid and there has been no 
evasion of payment, the penalty imposed by the section cannot 
be held to have been incurred. The language of the ’section is no 
doubt somewhat wide, but in my judgment the section should bo 
reasonably construed, and so construing it I am unable to hold that 
the conviction of the applicant is legal, if, as he alleges, he paid 
the rate and there was no evasion of payment. As the Court 
which convicted the applicant did not determine whether his 
allegation as to payment was true, I must send back the case to 
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the Court of first instance with directions to find^ after taking evi- 
dence, whether the rate for the period of the non-oceupation of the 
house was paid by or on behalf of the applicant, and I order 
accordingly. When the finding has been certified to this Court 
the case will be put up for hearing. 

Before, however, a return could be made to this remand the 
applicant died. The Court accordingly passed the following 
order • 

Bakebji, J. — Sntoer Chand, the applicant in this case, died 
before a return could be made to the order of this Court dated 
the 21st of December 1906. The application for revision there- 
fore abates. It will be so recorded. 


before Mr. Justice Michards. 

EMPEROK r. DEBI .• 

j£ct XTc. XLV 0/1860 {Indian leml Code), section %2Z^Cnminal Procedure 
Code, section 54 — Dsca^e from laioful custody — GhauMdar. 

Tlie police of an adjoining IsTative State arrested in British territory one 
Paran Singh suspected of having committed an offence in the Native State, and 
made him over to one Debi, a chauhidar, from whose custody he escaped. 
Meld that neither the original arrest nor the subsequent custody by the chau- 
kidar were lawful, and therefore that the chaukidar could not properly be con* 
vie ted under section 223 of the India Penal Code. JCmjpress of India v. Kallu 
(1), Kalai v, Kalu ChowJcidar (2) and King^JSm^eror v. Johri (S) referred to. 

One Paran Singh, a subject of a Native State bordering on 
British territory, was wanted by the police of his own State. 
They came into British territory in search of Mm and having 
arrested him there made him over to the custody of one Debi, a 
chaukidar. From this custody Paran Singh managed to e^^cape. 
The chaukidar was tried for an offence under section 223 of the 
Indian Penal Code, convicted by the Joint Magistrate of Hamir- 
pur and sentenced to three months^ rigorous imprisonment. The 
District Magistrate of Hamirpiir, being of opinion that the cus- 
tody from which Paran Singh escaped was not a legal custody, 
referred the case to the High Court under section 438 of the Code 
of Criminal Procedure recommending the acquittal of Debi. 


• Criminal Reference No. 82 of 1907. 

(1) (1880) I. L. R., 3 AIL, 60. (2) (1900) I. L, B., 27 Calc., 866. 

(8) (1901) I. L. E., 28 AU„ 2664 
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The Government Advocate (Mr. A. E. Ryves), for the Crown, 

Bichaeds, J. — ^The facts out of which this reference arises 
are as follows The native police of Alipur, a Native State 
suspecting oneParan Singh of theft, searched his house in British 
India, arrested him in British India, and handed him over to 
the custody of one Debi, chaukidar of Gedo, a iplaee situated in 
British India. Debi permitted Paran Singh to escape. He 
was thereupon charged under section 223 of the Indian Penal 
Code, that being a public servant he was bound as such public 
servant to keep Paran Singh in confinement, Paran Singh being 
a person charged with, or convicted of, an offence, or lawfully 
committed to custody. Now Paran Singh had neither been 
charged with, nor convicted of any offence. The question is— 
was he lawfully committed to custody ? Ho had been arrested 
by the Native State Police in British territory, and it is quite 
clear that they had no right to arrest him there. The Magistrate 
in his explanation says that the chaukidar Debi was a police 
officer, and under section 54, cl. (7), he w'as entitled to arrest 
Paran Singh without a warrant. In the case of Empress of 
India v. Kallu (1) the contrary was held. In Kalai v. Kalu 
Chowkidar (2) the Court, following the case I have just men- 
tioned, held that where a person had committed a theft and had 
been made over to the custody of a village chaukidar, the accused 
could not be convicted under section 225. of the Indian Penal 
Code, for rescuing the alleged thief from lawful custody. The 
Court held that the chaukidar was not “ lawfully detaining ” the 
alleged thief. The same view was taken by this Court in the 
case of King-Emperor v. Johri (3). I think the conviction 
ought to be set aside as suggested by the District Magistrate. I 
accordingly set aside the order of the Magistrate dated 20th 
December 1906, acquit Debi of the offence with which he was 
charged, and direct his immediate release. His bail "bond will 
be vacated. 

(1) (1880) I. L E., 8 All , 60. (2) 1900) I. L. E., 27 Calc., 866, 

(8) (1901) I, L.B., 23 AIL, 266. 
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Before Sir Mn Stanley, Knight, Chief Justice, and Mr, Justice Sir William 

Burhift, 

the maharaja of JAIPUB (Depen-dant) v, LALJI SAHAI (Pxaikxipp) 
A^fB KISHORI AKB OTHEEg (DEPENDANTS) • 

Ciril Procedure Code, section <Ij33 — Suit against a ruling chief'-* Permission 
to sue granted in alsenee of nf'cessary condtHms precedent*- Jurisdiction* 

A suit for the recovery of arrears of salary was brought in the Court of 
the Subordinate Judge of Agra against the Maharaja of Jaipur. The plaintiff 
obtained the consent of the Governor General in Council to the institution of 
the suit, granted ostensibly in accordance with the provisions of section 433 
of the Code of Civil Procedure j but in fact none of the conditions enumerated 
in clause (2) of the section existed. JBCeld that tlie suit was not maintainable. 

This was a suit brought by one Lalji Sahai against the 
Maharaji of Jaipur, and against the i^epresentativc-? of his late 
agent Captain Man Singh, to recover arrears of pay alleged to 
be dae to him as his Highness’ agent. The plaintiff in Lis plaint 
says that Oaptaiu Man Singh, who was the manager of the 
Maharaja, on the 13th of January 1895, appointed him agent at 
a salary of Rs. 130 per month to look after the legal work of the 
temple at Bindraban which belongs to the appellant. His High- 
ness the Maharaja filed a defence to the suit, and amongst other 
pleas averred that the suit could not be brought against him ac- 
cording to law, and that the Government of India could not grant 
sanction under section 433 of the Code of Civil Procedure for the 
institution of a suit for"" money against his state. The defence 
of His Highness was struck out under section 136 of the Code 
on the ground that he had not complied with certain directions of 
the Court, and the suit was proceeded with ecc parte, with the 
result that a decree was given against IIis Highness alone, the 
other defendants being exempted from liability to satisfy the 
plaintiff’s claim. From this decree the Maharaja appealed, 
and, amongst^ otlier ground «, pleaded that the sanction granted 
for the institution of the suit was illegal, inasmuch as the claim 
being for money duo on account of salary not charged on immov- 
able property, did not come within rhe category of suits for the 
institution of which sanction could be granted under section 433 
of the Code of Civil Procedure ’’ 

•First Appeal No. 43 of 3905, from a decree of Babu l^aj Nath X’rasad, 
Subordinate Judge of Agra, dated the 11th of October 1904. 
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Babu Jogindro Nath Ohaudkri (for whom Babu Satya 
Chandra Muherji), for the appellant. 

TJie Hon^ble Pandit Sundar Lai and Lala Kedar Nath^ for 
i!:e r- Sjjondent-^, 

Stakley, CJ.y and Bubkitt^ J. — The plaintiff in the suit 
ont of which this appeal has arisen sued the appellant, the 
Mabax^aja of Jaipur, as also the representatives of his late agent 
Captain Man Singh, to recover arrears of pay alleged to be due to 
him as Plis Highness’ agent. The plaintiff in his plaint says that 
Captain Man Singh, who w^as the manager of the Maharaja, on 
the loth of January 1895 appointed Idm agent at a salary of 
Rs. 130 per month to look after the legal work of the temple at 
Bindraban which belongs to the appellant. His Highness the 
Maharaja filed a defence to the suit, and amongst other pleas 
averred that the ■^iiit could not be brought against him according 
to law, and that the Government of India could not grant sanction 
under section 433 of the Code of Ci vil Procedure for the institution 
of a suit for money against his state. The defence of His 
Highness was struck out under Fection 136 of the Code on the 
ground that he had not complied wdih certain directions of the 
Couit, and the suit was proceeded with ex parte, with the result 
that adeLree was given against His Highness alone, the other 
defendants being exempted fiom liability to satisfy the plaintiff’^ 
claim. From this decree the poresent appeal has been preferred, 
and amongst other grounds the following has been pressed befoie 
us, namely, that the sanction granted for the institution of the 
suit was illegal, inasmuch as the claim being for money due on 
account of salary not charged on immovable property, did not 
come within the category of suits for the institution of which 
sanction could bo granted under section 483 of the Code of Civil 
Procedure.” It appears that sanction was granted on the 24th 
of December 1903 in those terms : — ^‘^This is to ceitify that under 
the providons of section 433 of the Code of Civil Procedure, the 
Governor General in Council consents to a civil suit being insti- 
tuted in the Court of the Suliordinate Judge of Agra against His 
Highness the Maharaj i of Jaipur by Lalji Sahai for the recovery 
of arrears of pay alleged to be due to him as His Highness’ 
agent.” This purports to bo signed by the Secretary to the 
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(Jovernment o£ India in tlie Foreign. Department. It will be 
observed from this certificate that the consent was for the in- 
stitution of a suit for the recovery of arrears of and for no 
other purpose. Section 433 of the Cola of Civil Procedure, under 
which this consent is expressed to have bean given^ provides for 
the institution of suits against Princes or Chiefs and other 
persons, and enables the G)veraoL' General in Council to consent 
to the institution of suit^ against such persons, providing that 
such consent may be given with respect to a specified suit or to 
several specified suits, or with respect to all sui ts of any specified 
class or classes, and may specify in the case of any suit or class 
of suits the Court in which the Prince, Chief, Ambassador or 
Envoy may be sued. But there follows this important restric- 
tion, the consent shall not be given unless the Prince, 

Chief, Ambassador or Envoy (a) has instituted a suit in the 
Court againsu the person desiring to sue him, or (h) by himself or 
another trades within the local limits of the jurisdiction of the 
Court, or (g) is in po^se^-sion of immovable property situate 
within those limits an 1 is to be sued with reference to such pos- 
session or for money charged on that property. As to (a), no 
suit such as is refen ed to in it has been instituted by the defend- 
ant appellant. AvS to (h)^ there is no allegation in the plaint 
that the defendant appellant either himself or by another trades 
within the local limits of the jurisdiction of the Court, and as to 
fc], although the defendant appellant is in possession of immovable 
property situate within the limits of the jurisdiction of the Subor- 
dinate Judge of Agra, the suit is not with reference to such 
possession, or for money charged on the property of which he is so 
in possession. He is simply sued in this case for arrears of pay 
said to be due to the plaintiff as his servant. Under these 
circumstances it is clear that the learned Subordinate Judge had 
no jurisdiction to entertain the suit, inasmuch as it was not One 
falling within the purview of section 433 and could not be main- 
tained by virtue of the consent given by the Government of 
India. It is unnecessary for us to consider the other ground'^ ot 
We, the ref 0. e, allow the Hpj)eal* ^et aside r!^e dec e* of 
the Court below, and dismios the smt as against the appellant 
with costs in both Courts. 
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Before S%r John Simile^ i Knight ^ Chief Justice j Mr. Justice Banerji and Mr. 

Justice Str WhUiam Burlciti. 

HASIB-UL-NISSA (Plaintiff) tj, aHAPUK-ULiAH KHAN 
(Defendant) ^ 

Act No VII 6>/1870 {Court Fees Act), section 7, v. (b) and (d ) and section 

28— Court fee— Document received through mistake or inadvertence 
, The plaintiff in a suit for pre-emption stated in his plaint— “ The suit ig 
valued at Rs 197-8-0, five times of Rs. 39-8-0, the amount of revenue of the 
property.’* The property claimed was described as 41 bighas 10 biswas 5 bis- 
wansis paying a revenue of Es. 39-8-0, entered as holding No 2 in the klicwat, 
out of a 3 biswa 10 biswansi 18 kachwiansi 9 nanwansi 15 tanwausi share, com. 
prising an area of 101 bighas, paying a revcDue of Es. 95, situate in thok 
Deputy All Raza Khan, in village Ukarna.” The Muitsarim of the Comt in 
which the plaint was presented on iho last day of limitation accepted this 
valuation and reported that the plaint was propcily stamped. 

JSeld that inasmuch as the plaintiff had not stated whether the revenue 
payable in respect of the share claimed had been separately assessed and record- 
ed in the Collector's logistcr as such, it became the duty of the Muusarimto 
inquire whether it was separately assessed. The plaint had been admitted 
tbroiigb the mistake or inadvertence of the officer of the Court and the plain- 
tiff was entitled to the benefit of section 28 of tlie Court Pecs Act, 1870. 

This was a suifc for pre-emption of a sale of zamiiidari pro- 
perty which had taken place on the 18th of April 1904, The 
suit was instituted on the 18th of April 1905. In his plaint the 
plaintiff* stated ; — -^^The suit is valued at Ks. 197-8-0, five times 
of Es. 39-8-0, the amount of revenue of"thc property/^ and the 
property was described as ^^41 bighas, 10 biswas, and 6 biswansis, 
paying a revenue of Es. 39-8-0, entered as holding No. 2 in the 
khewat, out of a 3 biswa, 10 biswansi, 18 kachwansi, 9 nanwansi, 
16 tanwansi share, comprising an area of 101 bighas, paying a 
revenue of Es. 95, situate in thok Deputy Ali Raza Khan, in 
village Ukarna.^^ The Munsarim reported that the Court and pro- 
cess fees were sufficient, but at the hearing an objection was 
taken that the Court fee was insufficient inasmuch as it should 
have been estimated under sub-division {d) and not under sub- 
division (h) of section 7, sub-section v, of the Court Fees Act, 

^Second Appcdl No. 303 of )906, from a decree of Babu Khettar Mohan 
Ghuse, second Additional Judge of Aligirh, dated the 30bh of January 1906, 
reversing a decree of Babu Jagat Naram, Munsif of KoiL dated the 6th of 
geptomber 1905. 
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1870. The Court of first instance (Mansif of Koil) gave effect 
to this objection and directed the deficiency to be made good 
by the 19th of August 1905, and it was deposited within the 
time allowed. The Munsif gave the plaintiff a decree for pre- 
emption. Ihe defendant vendee appealed, upon the ground 
inter alia^ that the additional court fee had been paid in after 
the period of limitation for the suit had expired, and that the 
suit was therefore time-barred. The lower appellate Court gave 
effect to this contention, allowed the appeal and dismissed the 
plaintiff’s suit. The plaintiff appealed to the High Court. 

Mr. E, A. Howard^ for the ajipellant. 

Maiilvi Ahdul Majid^ Mr. B, E. 0^ Conor and the Hon’ble 
Pandit Sundar Lai, for the respondent. 

Stanley, O.J., and Banerji and BuRKiTr, JJ. — This appeal 
arises out of a suit for pre-emption which was instituted on the 
18th of April 1905. The sale which is sought to be pre-empted 
took place on the 18th of April 1904, so that the plaintiff left it 
to the last day available to him for bringing the suit. The valua- 
tion for the purpose of court fee was estimated at five times the 
revenue, the plaintiff being under the impression that the case fell 
under sub-division (h) of sub-section v of section 7 of the Court 
Fees Act, Act No. VII of 1870. At the hearing an objection 
was taken as to the court fee aud the Munsif determined this 
objection in favour of the objector, holding that there was a defi- 
ciency, as the court fees ought to have been estimated under sub- 
division (d) of the section to which we have referred and not 
under sub-division namely, at the market value of the land. 
The deficiency was ordered to be made good by the 19th of 
August 1905, and this was done and the case disposed of on the 
merits. The Munsif gave the plaintiff a decree for pre-emption. 

Upon appeal the lower appellate Court held that, inasmuch as 
the deficiendy in the court fee was made good after the period 
allowed by the law of limitation had expired, the suit was bar-p 
red by limitation, and reversing the decision of the Court below 
dismissed the plaintiff’s claim. The present appeal was there- 
fore preferred. 

Mr. Howard on behalf of the appellant relies upon the pro- 
visions of section 28 of the Court Fees Act. That section provides 
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that auy document is through mistake or inadvertence receiv- 
ed, filed or used in any Court or office without being properly 
stamped, the Presiding Judge , . . may, if he thinks fife, 

order that sucJi document be stamped as he may direct, and on 
such document, being stamped accordingly the same and every pro- 
ceeding relative thereto shall be as valid as if it had been properly 
stamped in the fiist instance.’^ It is admitted that if the mis- 
take in the matter of the court fee had been a mistake on the part 
of bhe officer of the Court, this section would apply. But it is 
contended on behalf of the respondents that the mistake in the 
matter of the court fee was a mistake of the plaintiff and not a 
mistake of any officer of the Court. The question therefore 
narrows itself down to this simple question, whether or not m 
this case the deficiency in the court fee was clue to a mistake of 
the plaintiff or a mistake of the officer of the Court ? 

We find in the plaint the following statements made with a 
view to the determination of the proi)er court fee, namely : — The 
suit is valued atRs. 197-8-0, five times of Rs. 89-8-0, the amount 
of revenue of the property/^ and later on the property is described 
as ^^41 bighas 10 bis was and 5 biswansis, paying a revenue of 
Rs. 39-8-0, entered as holding No, 2 in the khewat out of a 3 bis- 
wa 10 biswaiisi 18 kachwansi 9 nanwansi 16 tanwansi share, 
comprising an area of 101 bighas, paying a revenue of Es. 95, 
situate in thok, et cetera.^^ The Mimsarim reported that the 
court and p ncess fees were sufficient. Now it appears to us that 
the fair inference from the language which we have quoted from 
the plaint is that the 41 bighas odd, the subject matter of the suit, 
formed only part of the share comprising an area of lOi bighas 
which was assessed to revenue. The plaintiff does not state that 
the 41 bighas were separately assessed to revenue or recorded in 
the Collector's register as such. Pie merely states, as we infer, 
that the fair proportion of the revenue payable by the larger area 
of 101 bighas would be Rs. 39-8-0, and calculating five times this 
amount he assessed the value of the suit in accordance with the 
provisions of sub-divioion {h) of bhe section. If ilie plaintiff had 
stated that the revenue payable in respect of the 41 bighas had 
been separately assessed and recorded in the Collector's register 
fis such, then undoubtedly the Muosariiu of tlie Court would bare 
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l>een in no default in the matter; but the plaintiff did not state 
so, and therefore it was the duty of the Munsarim to inquire 
whether or not the smaller area w^as separately assessed for reve- 
nue. We think, therefore, that the mistake or inadvertence in 
this csi,^e was that of the officer of the Courts and such being the 
case that the plaintiff is entitled to the benefit of section 28 of 
the Act. We therefore allow the appeal, set aside t!ie decree of the 
lower appellate Court, and, inasmuch as the appeal was decided 
upon a preliminary point and we have reversed the decision upon 
that point, we remand the appeal to the lower appellate Court 
with directions that it be re-entered in the file of pending 
appeals in its proper number and be decided on the merits. 
Costs here and hitherto will abide t^ic event. 

Appeal deoreed and cause remanded, 
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Before SirJohi SlanUy, Knight, Chief Justice, Mr, Justice Sa (Jcorge Knox, 
Mr. Justice Banerjh, Mr. Justice Sir WUliam Burlilff, Mr. Justice 
AiJcman and Mr. Justice Richards. 

EAM SHANKAR LAL (Debendant) GANESH PRASAD and anotheb 
(P jDAiNTirrs) AND BALDEO DAS and othbbs (DErBNDANrs}.^* 

Act JKo, IV g/1882 {Transfer of Troigerty Act), Chapter IF %)assiin'^Mort^ 
gage — Mortgage of mortgagee rights — JligM of su’b-mori gages to 'bring 
to sale the mortgagee rights of his mortgagor — ** Tro])erfy 
Selct by the Pall Beach Stanley, C. J., and Knox, Banerji, Bubkitt, 
Airman, »jnd Richards, JL, that a sub-mortgngoe of mortgag-eo rights in 
ijnmoyable property is entkied to a decree for sale of the mortgagee nghfci» 
of bis mortgagor. 

Ter Stanley, C.L — In a properly constituted suit a puisne mortgagee 
or sub-mortgagee may hare a sale of the interest mortgaged to them respec- 
tively, subject, in the case of a puisne mortgage, to the rights of a prior 
incumb: ancer, and subject, in the case of a sub-mortgage, to the rights of re- 
demption of the original mortgagor- 

Mata Bin, Kasodhan v. Kazim Husain (1), considered unci dissented from. 
Oanga Prasad v. Chunm, Lai (2) discussed and distinguished. Raghunath Prasad 
v.Juraioan R^d (3), Slrbadh Rai Y . Raghnnath Prasad (4) ; Jones v. Shinner (5), 
Taylor v. Russell (6), In re Sargent (7), Rose y. Page (8), Slader. Rigg (9), 


* First Appeal No 268 of 3904 from a decree of Bahu Pramatha Nath 
Banerji, Subordinate Judge of Benares, dated the 6ih of August 1904. 


(1) (1891) 1. L. R , 13 All , 432. 

(2) (1896) I. L. R , 18 All., 113. 

(3) (1886) I. L. R., 8 All , 105. 

(4) (1885) 1 L. R., 7 All., 668, 

at page 574. 


(6) (1835) 6 L. L, Cb. 90. 

(6) L H , 1892, A, C , 265. 

(7) (1874) 17 Eq., 279 

(8) (1829) 2 Simons, 471 ; 29 R. R., 142. 

(9) (1843) 3 Hare, 36, 64 R. R., 204. 
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Inre Sodson and JEoioe^s Contraoi (1), Venoatachella Kandianr. Fanjanadien 

(2). Kanfi Fam v. Kuitch*tid*din Mahomed (3), Beni Madhul Mohapatm v, 
Sourendra Mohmi Tagore (4), Dehendra Warain Boy v. Bamtaran Banerjee 
(5), Jaggemar Butt v. Bhulan Mohan Mitra (6), Miiihv, Vijia Baglu* 
natha Bamachandra Vaeha Mahah Thurai v, VenJcataGhallam Chetti (7) and 
Baj Coomary Baasee v. Breo Madhub JS^midy (8) referred to. 

This was a suit for sale upon a mortgage executed by Gaya 
Prasad and Mnsammat Jasoda Kunwar in favour of the prede* 
cessor in title of the plaintiffs respondents. The mortgaged pro- 
perty ooinprlsodj in addition to certain immovable property, the 
mortigagee rights of the mortgagors in six mortgages held by 
them. Amongst the defences to the suit a plea was raised that 
a mortgage of mortgagee rights was invalid according to law, and 
that no decree could be passed for the sale of mortgagee rights. 
The Cmrt of first in=^tance decreed the plaintiffs’ claim, and 
passed a decree for the sale, inter alUi, of the mortgagees’ rights 
mortgaged to the plaintiffs. The defendant Earn Shankar Lal 
appealed to the High Court and again raised the question 
whether a decree ould legally be passed for the sale of mortgagee 
rights. The appeal came before a Bench consisting of Banerji 
and Aikman, JJ., on whose recommendation the following ques- 
tion was referred for decision to a Pull Bench of the whole 
Court : — Whether a sub-mortgagee of mortgagee rights in 
immovable property is entitled to a decree for sale of the mortg- 
agee rights of his mortgagor in enforcement of his mortgage?” 

Babu Sobtya Ghandra Mulcerji (with Babu Jogindro Nath 
Ghaudhri and Munshi Gulzari Lal), for the appellant, sub- 
mitted that a sub- mortgagee was not entitled to get a decree for 
the sale of the mortgagee rights of his mortgagor and that his 
only remedy was to get a simple decree for money. The leading 
authoiity for this proposition was the case of Ganga Pro sad v, 
Ohunni Lal (9), which had been uniformly followed since its 
decision in 1895. In that case the sub-mortgagee asked for a 
sale of the mortgaged property itself, that is, the estate of the 
original mortgagors, and had got a decree in accordance with 
his prayer from the Subordihate Judge. It was open to this 

(1) (1887) L. B , 35 Ch D., 668. (5) (1903) I. L R , 30 Calc., 509. 

(2) (1881) J. L. R., 4 Mad., 213 (6) (1906) 1. L. R., 33 Calc., 425. 

(3) (1894) I L. B„ 22 Calc., 33. (7) (1896) L L. R , 20 Mad., 35. 

(4) (1896) 1. L. R , 23 Calc., 795. (8) (1897) 1 C W. IvT., 453. 

(9) (1895) I. L. R., 18 All., 113. 
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Court to have granted him a decree for the sale of the mortgagee 
rights of his mortgagor if this Court had thought proper to do so. 
The dictum that the sole right of a sub-mortgagee was to get a 
decree for money was not obiter^ but directly necessary for the 
decision arrived at. The position taken up in this ease was 
the direct and necessary result of the definition of ^ property ^ in 
chapter IV of the Transfer of Property Act, 1882, as explained 
in the case of Mata Din Kasodhan v. Kazim Enssain (1). 
The definition of ^ property^ given by Edge, OX, was that it 
meant the actual physical object itself and not merely rights 
therein. This definition was not accepted by Mahmood, J., but 
had the concurrence of Straight, Tyrrell and Knox, JJ., and the 
decree in appeal in that case was one passed by Burkitt, J., when 
District Judge of Gorakhpur. Edge, C.J., had examined in his 
judgment all the sections in chapter IV of the Transfer of Pro- 
perty Act which bore on the subject, and he came to the conclu- 
sion that ^ property ^ did not mean an interest merely in property, 
and that view had prevailed in this Court for over sixteen years. 
Ko doubt there might be a valid mortgage of mortgagee rights, but 
the question was what were the remedies of the sub-mortgagee? 
He might get, and could only get, a decree for money, but in 
execution of this decree he could bring to sale the mortgagee 
rights of his mortgagor just as he could bring to sale any other item 
of property belonging ter his judgment-debtor. He could not, 
however, get a decree for sale under section 88 of the Transfer of 
Property Act. The reasons given for the decision of the Full 
Bench in Mata Din Kasodhan^s case were exhaustive. Other 
eases in this Court which supported the contention that a sub- 
mortgagee could not get a decree for sale of mortgagee rights 
were Misri Lai v. Abdul Aziz Khan (2), Ram 8ubhag Misr v. 
Kur Singh (3), and Ram Jatan Rai v. Ramhit Singh (4). This 
view was also supported by Padgaya bin Nagaya v. Baji Baba- 
ji Moholkar (5). The Madras High Court in Muthu Vijia 
Baghunatha v. Y enkatachallam Chetti (6) dissented from the 
view taken in Qanga Prasad v- Ghunni Lai, but what was held 

(1) ;(1891) I. L. R., 18 All., 432. (8) (1906) 1. L. B., 27 AIL, 472. 

(2) (1901) I. L. R„ 21 All., 63 ; (4) (1905) I. L. R., 27 All, 511. 

(1902) I. L. E., 22 All, 216. (6) (1895) I. L. E,, 20 Bom., 649, 

(6) (1896) I. L. B., 20 Mad., 86.^ 
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there was that a sub-mortgagee could not get a decree for sale of 
the mortgaged property unless he made the original mortgagors 
parties to his suit* The Madras Court has not laid down that 
there eould be a decree for sale of th^ mortgagee rights. This 
view was consistent with the law in England on the subject 
The decree which a sub-mortgagee gets there is described ia 
Fisher on Mortgages^ 5th edition, para. 1495. The view taken in 
Mata Bin Kaaodhan^s case has been held to be good law fora 
long period and should not lightly be departed from. 

The Hon^ble Pandit Sundar Lai (with whom Mr. Muham^ 
mad Ishaq Khan and Babu Burga Oharan Banerji)^ for the 
respondents : — 

The question in this ease is whether at the suit of a sub-mort- 
gagee the mortgagee rights of his mortgagor can be sold. Loot- 
ing at the question from the point of view of principle only it 
presents no difficulty. The difficulty, however, is created by the 
ruling of this Court in the case of Mata Bin Kasodhan v. Kazm 
Hnsain. It has been decided in that case that ^ property ^ in 
chapter IV of the Transfer of Property Act, 1882, means ‘ tangible 
property ^ as distinguished from mere rights in property, and that 
under a decree under section 8 of that Act it is only such ^ tangi- 
ble property ’ which can be sold. On the principle of the decision 
in that case it has been held that no decree can be made for the 
sale of mortgagee rights, although in the earlier case of MagJimath 
Prasad y* Jurawan Bai (1) it was held by a Full Bench of 
this Court that such a decree could be made. The question is which 
of these two Full Bench rulings lays down a correct rule of 
law ? 

Analyzing the reasoning of the decision in the case of Mata 
Din it seems to be based on five grounds — (1) on the construction 
of the words specific immovable property in section 58 of 
Act No. IV of 1882, (2) on inferences drawn from'’ section 60, 
(3) on sections 86 to 93, (4) on sections 74 and 75, and (5) on the 
construction placed on section 85. 

Dealing with each ground separately, it is submitted that the 
first of these fails to give effect to the definition of the term im- 
movable property in section 3 of the General Clauses Act, by 
which that term is held^to mean and include land, benefits to 

n\ T T Ml inK 
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arise out of laud, aud thiags attached to the earth or permaneatly 
fastened to the earth.^^ In the absence of anything in the context 
to the contrary^ this term must be held to have been used in the 
sense defined in this Act, if the term ^ immovable property ^ was 
intended to be used in a narrower sense, some express rule of law 
indicating such intention would have found place in the Transfer 
of Property Act. . The only limitation imposed on that term is to 
be found in section 3, by which the term ^ immovable property^ is 
said not to include standing timber, growing crops or grass.’^ 
Under section 6 of the Act property of any kind may be trans- 
ferred*^ and the Act contemplates not only transfers of the tan- 
gible property itself, but of rights in the said property which fall 
short of full proprietary rights. In the chapter on mortgages it- 
self we find indications of it. Thus sections 66 (d) and (c), sec- 
tion 71 and section 72 (e) of the Act deal with cases of mortgages 
of lease-hold rights. According to Lord Langdale, property is 
the most comprehensive of all terms which can be used, inasmuch 
as it is indicative and descriptive of every poshible interest which 
the party cau have. Jones v. Skinner (1).** The use of the term 
^ specific * before the words ' immovable property * in section 68 
means only this that the property mortgaged must be specified, 
and does not limit the ordinary connotation of the term ^ immov- 
able property The true interpretation of section 68 read with the 

General Clauses Act does not sustain the conclusion arrived at in 
Mata joints ease. 

Section 60 of the Act directs that in a suit for redemption the 
Court may direct the mortgagee to retransfer the mortgaged 
property ** to the mortgagor. It has been said that this section 
contemplates the retransfer of the entire tangible property ; but if 
the term ^ mortgaged property/ on a true interpretation of section 
68, includes interests of any kind which may be the subject of a 
mortgage, this conclusion obviously fails. Similar inferences 
drawn from the language of sections 86 — 93 of the Transfer of 
Property Act fail for the same reason. The provisions of the 
Transfer of Property Act deal generally with a case in which 
there is a single mortgage only, and there are no express provisions 
dealing with the cases where successive mortgages on the samo 
(1) {1830) S li. I., Ob., 90. 
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property are involved. The Courts apply to such cases the general 
principles of the law of mortgage laid down in the Act. The pro- 
visions in section 86, or 89 or 92 of the Act requiring transfer of the 
property to the mortgagor do not therefore sustain the inference 
drawn from them. Where there are successive mortgages on the 
same property, the mortgagor may redeem any one of them at his 
choice — Taj jo Bibi v. Bhagwan Prasad (1). 

Section 93 enacts that if in such a case the mortgagor ultf, 
mately fails to redeem, the mortgagee may obtain an order for 
sale of the property. If the term ‘ property ’ in section 93 
means tangible property only, a mortgagor may sue upon his 
puisne mortgage to redeem, and, on his failing to pay the amount 
of the mortgage money, the mortgagee may sell the whole property, 
though it is subject to a prior mortgage, and the proceeds of the 
sale will be applied to the satisfaction of the puisne mortgage, 
the balance being payable to the plaintifi. This would defeat 
the prior mortgage. 

Sections 74 and 75 recognize the rights of a puisne mortgagee 
to redeem a prior mortgage and thus to step into the shoes of the 
prior mortgagee j but this is not exhaustive of the rights of the 
puisne mortgagee, as was held in Mata Bin’s case. This is 
one of his rights, and he may in addition exercise the right to sell 
or foreclose the property mortgaged to him. 

The last section upon which a great deal of the judgment of 
the Full tBench turns is section 86. Under that section it is 
said that a prior mortgagee is a person “ having an interest in the 
property comprised in a mortgage, ” and must be joined as a 
party to the suit, and it is said that it was perfectly unnecessary 
to make a prior mortgagee party to a suit of a puisne mortgage 
unless it be to redeem him, and therefore the redemption of a 
prior mortgage is a condition precedent to sale on a puisne mort- 
gage. Under the law as it prevails in England and as it was 
understood in this country prior to the ruling in Mata Bin’s 
case, a prior mortgagee was not a necessary party to a suit on the 
subsequent mortgage unless it was sought to redeem him or to 
obtain any declaration in respect of his rights as a prior mor^ 
gagee: — Ghose on Mortgages, 3rd ed., 681, 684; Fisher on 
(1) (1898) I. L. E., 16 All., 295. 
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mortgages, 5th ed., 669 ; Daniell's Chancery Practice, paragraph 
l86;Coote on Mortgages, Vol. 1, p. 741 ; Jones on Mortgages, 
p. 641; Raghmiath Prasad v. Jurawan Rai (1). 

Section 85 does not make any change in the law. In the suit 
of the second mortgagee the property comprised in the mortgage 
is the rights which his mortgagor mortgaged to the puisne mort- 
gagee, and in such rights the original mortgagor is not a person 
having any interest. This is the view taken in the Calcutta 
and Madras High Courts — Muthu Vijia v. Venhataohallam 
Chetti (2), Kanti Bam v. Kutuh-ud~din Mahomed (3), Beni 
Madhul Mohapatra v. Sourendra Mohun Tagore (4), JDeben- 
dra Narain Roy v. Bamtaran Banerjee (6), Raj Ooomary 
Basses v. Preo Madhuh Fundy (6), Surji Ram y. Barhamdeo 
^7), Baij Nath v. Mahomed Ibrahim (8), Ear Parshad v. 
Bal Mardan (9) and Jaggeawar Butt y. Bhuban Mohan 
Mitra (10). 

Section 96 of the Transfer of Property Act contemplates the 
sale of property subject to a prior mortgage, and section 97 also 
deals with the same case. No sufficient reason is given to explain 
or waive the effect of these sections in Mata Din’s case. The 
only Court in which the ruling in Mala Din’s case is accepted 
in some of its features is the Bombay High Court, cf Soratji v. 
Mtonji (11) and Keshav Ram v. Ranchhod (12). 

The right of a sub-mortgagee to sell is recognised in Muthu 
Vijia V. Venkatdohallam (2). See also the form of decree 
in the case of a sub-mortgage as given in Fisher on Mortgages, 
919, paragraph 1945 ; Seton on Decrees, 6th ed., p. 1730 ; Ghose 
on Mortgages, p. 700 ; Bobbins on Mortgages, p. 999, and Coote 
on Mortgages, p. 1018. 

There is nothing in section 58 of the Transfer of Property 
Aettobara mortgagee from mortgaging his rights as such mort- 
gagee to a third party. The mortgagor himself mortgaged the 
property in the first mortgage made by him, and his equity of 

fl) (1886) I. L. E., 8 All., 105. (7) (1906) 1. Cal., L J., 674. 

(2) (1896) 1. L. E., 20 Mad., 35. (8) (1906) 2 Cal., L. J., 674. 

(5) (1894) I. L. E„ 22 Calc., 33. (9) (1905) I. L. E., 32 Calc , 891. 

(4) (1896) I. L. E., 23 Calc., 796. (10) (1906) I. L. E., 83 Calc., 426. 

(6) (1903) I. L. E., 30 Calc., 699. (11) (1898) I. L. Py., 27 Bom., 701. 

(6) (1897) 1. C. W. N., 463. (12) (1906) I. L. B., 30 Bom., 166. 
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redemption in the second or third mortgage made by him, and if 
such mortgage is permissible, it would be a denial of justieje to 
permit such a mortgage but to give no decree for sale when the 
mortgagee sues for it. 

If chapter IV of the Transfer of Property Act deals only with 
cases of mortgages of “ property, ” in the sense in which that term 
is defined in Mata Din’s case, there is no statute law dealing 
with mortgages of lesser rights in such properly, and the general 
law which prevailed before the Transfer of Property Act came 
into force, under which such mortgages were permissible, has not 
been abrogated, and if the narrower construction placed on the 
term ‘ immovable property’ be correct, a decree for sale of mort- 
gage rights must, it is submitted, still bo given to a sub-mort- 
gagee. The earlier Pull Bench ruling in Baghunath Prasad 
V. Jurawan Bai (I) lays down the correct rule of law. 

Munshi Qulmri Lai, in reply, called attention to the definitioa 
of ‘immovable property’ in the General Clauses Act, which 
includes benefits to arise out of land but not ‘ interests in land.’ 
The term ‘ immovable property ’ or ‘ property ’ in the Transfer of 
Property Act would not therefore include mere interests in snch 
property unless specifically mentio ned. Thus the words ‘ property 
comprised in the mortgage ’ in section 85 of the Act would 
mean the property, certain interests in which form the subject of 
mortgage. The Full Bench case of Jifata Bin Kasodhan v. 
Eazim Husain therefore rightly holds that all persons who 
have any interest in the property, and not only those who have 
a right in the particular interest mortgaged are necessary part- 
ies to a suit upon a mortgage under chapter IV of the Transfer 
of Property Act. 

Stahley, C. J.— The question before us was referred to a 
Full Bench on the ground of its importance, and is whether a 
sub-mortgagee of mortgagee rights is entitled to a decree for sale 
of those rights. I understand this to be whether, when a mort- 
gagee has Buh-mortgaged his interest in the property mortgaged 
to him to a sub-mortgagee, the sub-mortgagee is entitled to sell 
the interest in the property of his sub-mortgagor without impl^ 
ing the mortgagor and foreclosing his equity of redemption j 
(l) (1880) I, L. B,, 8 AU., lOB, 
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whefeher in fact the interest in the property mortgaged which has 
passed to the sub-mortgagee can be sold^ leaving the equity of 
redemption outstanding in the mortgagor. 

Before I deal with this question it may be well to ascertain 
what is the nature of a mortgage and sub-mortgage as usually met 
with in these Provinces. We rarely come across a mortgage in 
the English form, namely, a mortgage by way of conveyance of 
his land by the mortgagor to the mortgagee with a proviso that 
on repayment of the sum advanced by the mortgagee on a cer- 
tain day, the mortgagee shall re-eonvey the estate. In a sub- 
mortgage of such a mortgage according to the English form, the 
security comprises the personal covenant of the sub-mortgagor 
to pay the sum advanced to him by his sub-mortgagee and also a 
transfer of the original mortgage debt and mortgaged property 
with the benefit of all powers and remedies contained Ih the ori- 
ginal mortgage, to secure repayment of the mortgage debt. Ac- 
cording to the practice in these Provinces a mortgagor does not in 
terms convey to the mortgagee the mortgaged property, but 
merely hypothecates the property as security for the money 
advanced to him. The transaction takes the form of an hypothe- 
cation or pledge^ merely of the property. So in the case of a sub- 
mortgage, the sub-mortgagor merely hypothecates his interest in 
the property mortgaged to him as security for the repayment of 
an advance made to him by the sub-mortgagee. 

If the rule laid down by the majority of the Full Bench of 
this Court in the case of Mata Bin Kasodhan v. Kazim 
Husain (1) is accepted, it appears to me that the question before 
us must be answered in the negative, for it seems to follow as a 
logical consequence of that decision that the rights of a sub-mort- 
gagee cannot be sold by the Court separately and apart from the 
interest in the land of the original mortgagor. Under ordinary 
circumstances, and notwithstanding the fact that this decision 
has not been accepted by the other High Courts, I should be dis- 
posed, on the well recognized and convenient rule stare decisis^ 
to accept and follow it. But we are confronted by an earlier 
Full Bench decision which is wholly inconsistent with it : that 
is the case of Raghunath Prasad v. Jurawan Bxii (2). In 

(1) (1891) 1. L. E., 18 AIL, 482. (2) (1886) I. L. E., 8 All., 106. 
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view of this eonjElicb of authority it becomes our duty to consider 
and determine which of these two authorities commends itself to 
us as correct. 

In Mata Din Kasodhan^s case, Edge, CJ., and Straight 
Tyrrell and Knox, JJ., Mahmood, J., dissenting, held that the 
term ‘ property^ as used in the Transfer of Property Act meant 
^Hhe actual immovable property mortgaged, and not merely 
particular rights and interests in such property as distinguished 
and separated from the actual immovable property itself, and 
that consequently a subsequent mortgagee could not bring to sale 
under his mortgage-deed the property mortgaged to him with- 
out first redeeming prior mortgages. As I understand the deci- 
sion, the majority of the Court held that a sale under the Act 
can only be of the land itself, including all rights and interests 
of as well prior as of puisne incumbrancers, and that all parties 
having any estate or interest in the land sought to be sold must 
be impleaded, so that their estates and interests may be trans- 
ferred to or may pass to a purchaser. 

If Ml effect is given to this decision it seems to follow that a 
sub-mortgagee cannot have a sale under the Act of his interest 
in the property sub-mortgaged to him subject to the rights of the 
original mortgagor, that is, to his equity of redemption. In the 
earlier case, which came before Petheram, C.J., and Straight, 
Oldfield, Brodhurst and Tyrrell, JJ., the appeal was from a deci- 
sion of Oldfield, J., from whom Mahmood, J., had dissented, and 
arose out of a suit brought by a puisne mortgagee to enforce the 
payment of bis debt by sale of the mortgaged property. Old- 
field, J., had held that the prior mortgage not having been 
extinguished afforded a defence against the claim, whilst Mah- 
mood, J., was of opinion that a puisne incumbrancer is not 
prevented by the mere fact of the existence of a prior mortgage 
from otiforcing his security, so long as such enforcement does not 
clash with the rights secured by the prior mortgage (I.L.R, 7 
All., 668). In his judgment Mahmood, J., observed: — ^^^It 
seems to me that, notwithstanding the mortgage, the mortgagor 
or the holder of the equity of redemption can alienate his rights 
by private sale, and it follows that he can do so by hypothecation. 
Such sale qr hypothecation would, of course, be subject to the 
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prior mortgage and could in no manner disturb the priority of 
lien possessed by the prior incumbrancer, or militate against his 
intereBts. So long as there can be no conflict between the rights 
created by the prior and the puisne incumbrances, it appears to 
me that property subject to two or more incumbrances can be 
sold in enforcement of any one of them, and the purchaser in 
such sale would acquire such right as the position of the incum- 
brance with reference to the rule of priority could convey 
(page 574 of the Eeport). The Court unanimously upheld the 
view of Mahmood, J., and confirmed the decree of the Munsif, 
with a slight modification whereby it was provided that the 
interest of the plaintiff as second mortgagee only^^ should be sold. 

In his judgment in Mata Din Kaaodhan^s case. Edge, C.J., 
points out that in the earlier case the mortgage was usufructuary, 
and that if it enured with all its benefits to the defendants, 
was one which the plaintiff when he brought his suit was not 
entitled to redeem/^ and he observes, at p. 447, as follows 
does not appear whether the fact that^ the mortgage was an 
usufructuary mortgage with possession distinguished, in the 
opinion of the Full Bench, that case from one in which the prior 
incumbrance was a simple mortgage ripe for redemption*” He 
then says : — Indeed it seems to me very doubtful' whether the 
case was argued at all before the Full Bench, it having been 
assumed that the difference of opinion between Oldfield, J., and 
Mahmood, J,, had arisen from some misapprehension as to the 
facts of the case.” Mr. Justice Straight, who was a party to both 
appeals, nowhere in his judgment in Mata Din Kasodhan^s 
case alludes^ to the earlier authority. It seems to me unlikely 
that the learned Chief Justice and Judges decided a question, 
as to which two of their colleagues were in conflict, without full 
knowledge of the facts and after careful consideration. 

In the view which I take it is immaterial whether the prior 
incumbrance be an usufructuary or a simple mortgage. In 
either case a sale at the instance of a puisne mortgagee would be 
subject and without prejudice to the rights of the prior incum- 
brancer. 

The question before us largely turns on the meaning of the 
erm ^mortgaged property^ as used in the Transfer of Property 

52 


1907 


Kam 

Shajtkab 

Lal 

V. 

GANESri 

1*BASAD. 

Stanley t (J. J* 



i907 


Bax 

Shakkah 

Lai 

Ganesh 

Prasad* 

Stanley ) C* /. 


S96 THE IHDIAH LAW EEPOBTS^ [voL. XXXX 


Act. Does t\e word ^ property^ as ii-ed in that Act mean the 
actna] p^^ysual objects alone, or does it embrace rights and iiitcr- 
ebts existing in or derived out o£ the actual pi ys« cal object? 
The woiTp propel ty^ is nouleie (iofincd in the Act. It is a 
word of very compiehcmive nacaning. Lord Langdale, M. R.^ 
described it as being most comprehensive of alUerm:^ which 


can be iised^ inasmuch as it is indicative and descriptive of every 
possible intere':5t which a party can have ’^ — (Jones v. Slcinner 

(1) . In the General Clauses Acts, I of 1868 and X of 1897, 
^ immovable property ^ is defined as including ^ benefits aiising 
out of land’ et cetera., It will be therefore necessary carefully 
to consider the Transfer of Property Act so as to dneover 
whether its language jiic-tifios the restrictive luteipretation placed 
upon the word ‘piopeity’ by the leained Chief Justice in 
Mata Din Kasodhan^s case. 

Before I come to t!is it may be well to see what the practice 
in England is as legards the sale by the Courts of the interest 
of puisne and derivative incumbrancers. It will not be disputed 
that every person entitled to a moitgagc, or charge upon 
propeity, may tiansfer iLe benefit of his secuiity either absolutely 
or by way of sub-mortgage or feub-charge. In Taylor v. Russell 

(2) Lord Hersclieli says': — It is admitted that a mortgagee 
may create such estates as he pleases. lie may convey by way of 
sub-mortgage to w!:om and in as many parcels as he pleases”— 
(see also observations of Jessel, M. R., in lie Sargent (3). In 
Rose V. Page (4) it wms held that a second mortgagee may file a 
bill of foreclo.mre against the mortgagor and third mortgagee 
without making Uie first mortgagee a party. The objection in 
that case of the defendants that the lirot mortgagee was not a 
party was overruled. 

Again in the case of Slade v Rigg (5), in which it was held 
that the mortgagee of a reversionary interest in stocl£ in the pufa- 
Kc funds, with a power of sale, may bring his bill for foreclosure, 


and is entitled to a decree in the common form for an account 
and in default of payment for foreclosure, Wigram, V.C., in his 
judgment observes as follows ; — The only question then is 

(1) (1835) 5 L. J . Ch.. 00. (3) (1875) 17 Eq., 273. 

(2) 1892, A 0., 235. (4) (1829) 2 Simons, 471 : 29 B. B. 14A 

(5) (1843) 3 H are, 86^ 64 B. B., 204. 



ItLAHABAD urnim. 


807 


foil, xxm.] 

whether the circumstance that the interest of the mortgagee^ from 
the nature of the property, can only be equitable, excludes him 
from the light to the decree of fo e.jlosure which he seeks* This 
quesdon is answered by the eases whkh aflS.ra the tide of a 
second mortgagee to foreclo e ihe moitgigor, although ho does not 
redeem the fir-t moifeg.igee, or take any step« to gee in the legal 
estate. These ca^es decide, there fue, that the mortgagee of an 
equitable interest in the property is entitled to foreclose the equity 
of redemption, leaving the legal title in a third party. I am of 
opinion that the plaintiif in this case is eniiilodia like manner to 
a decree for foieelosure of the mortgaged property in the ordinary 
formd^ The authors of DanielPs Chancery Practice on this sub- 
ject sayt'— A second incumbrancer cannot redeem a prior 
incumbrance without bringing the mortgagor, as well as the prior 
incumbrancer, before the Court, but he may, if be please, foreclose 
the mortgagor and the third mortgagee without bringing the first 
mortgagee before the Court, because by so doing he merely puts 
himself in the place of the mortgagor and subsequent mortgagee 
and leaves the first mortgagee in the situation in which he stood 
before; and if in such case he makes the prior mortgagee a party, 
he must offer to redeem him’^ (VoL I, 6th edition, p. 217), Like- 
wise in Pisher on mortgages, we find at p. 816, paragraph 1693, 
Sth Edition, the following: — ^^The second or other puisne incum* 
brancers may foreclose those subsequent, without joining those 
prior to themselves ; to the latter can suffer no damage.” Also 
in Coote on Mortgages we find this passage: — The mortgagor 
need not be a party in a foreclosure suit between the mortgagee 
and his derivative or sub-mortgagee.” — (Coote, VoL II, 7th Edi- 
tion, p. 1028). So in the Treatise on Mortgage by Ashhurner, 
we find, at page 523, the following passage : — A mortgagee 
foreclosing must £oreclo«^e the uhimate equity of redemption; but 
a pui-vue mortgagee who brings an action to foreclose subsequent 
mortgagees aud the morigagor is not obliged at f’C same time to 
redeem prior mortgagees. Hence prior incumbrancer^ aie not, 
but all subsequent incumbrancers are, nece-sary parties to a fore- 
closure aetkn,” 

The framers of the Transfer of Property Act had no doubt 
before them the provisions of the English Conveyancing and 
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Law of Property Act, 1881, in which the powers of a mortgagee 
are defined. Section 19 of that Act enumerates the powers ind- 
dent to the estate or interest of a mortgagee, and, amongst others a 
power when the mortgage money has become due to sell or lo 
concur with any other person in selling the mortgaged property, 
•or any part thereof, either subject to prior charges or not. What 
is meant in this section by ^ the mortgaged property ' is to be 
found in section 21, which provides that a mortgagee exercising 
the power of sale conferred by this Act shall have power by deed 
to convey the property sold for such estate and interest therein 
as is the subject of the mortgage free from all estates, interests 
and rights to which the mortgage has priority but t^ubject to all 
estates, interests and rights which have priority to the mortgage, et 
cetera. Under these provisions it is clear that in England a mort- 
gagee can sell an interest in property as distinguished from the 
property itself. This section closely corresponds with section 69 
of the Transfer of Property Act, to which I shall presently 
refer. In In re Hodson and Eowe^a Contract (1) it was held 
by North, J., and affirmed on appeal, that an equitable mort- 
gagee by deed who sells in exercise of the power of sale conferred 
by the Conveyancing Act, 1881, cannot convey the legal estate 
vested in the mortgagor. North, J., observes in his judg- 
ment:— What is subject to the mortgage is the equitable 
estate and interest vested in the mortgagee. He can convey all 
he has ; but he cannot convey the legal estate." The Lords 
Justices Cotton, Liudley, and Bowen affirmed this decision 
(35 Ch. D., 668). From these authorities I gather that in 
England it is not incumbent on a puisne iportgagee or sub- 
mortgagee, if he seeks to realize his security, to implead the 
prior incumbrancer or mortgagor respectively, but he may 
have a sale of his mortgagee rights. No doubt in the case of a 
derivative mortgage, that is, a sub-mortgage, it is^ usual to 
implead the original mortgagor and to^foreclose the original 
mortgagor as well as the sub-mortgagor. The ordinary decree 
in such a case directs an account to be taken of what is due to 
the original mortgagee, and next what is due to the sub- 
mortgagee, and further directs that upon payment of the latter 


(1) (1887) L. R., 85 Cb. D., 663. 
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amount to the sub-mortgagee not exceeding the amount due to the 
original mortgagee and of the residue, if any, of what is due to 
the original mortgagee, both of them shall re-convey. In de- 
fault of payment the original mortgagor is foreclosed and the 
sub-mortgagee is ordered to re-convey the property to the original 
mortgagee on payment by the latter of what is due on foot of 
the sub-mortgage, and in default of payment the original mortga- 
gee is foreclosed. The ordinary form of decree in England is to 
be found in Seton on Decrees, 5th Edition, p. 1730. This is 
undoubtedly a convenient form of decree, and I think that the 
practice of impleading the mortgagor as well as the sub-mortgagor 
may with advantage be followed. But the question before ns is 
whether or not it is absolutely necessary that both these parties 
should be impleaded. According to the authors of Seton on De- 
crees the derivative mortgagee may foreclose the original mort- 
gagee without making the original mortgagor a party (see Note, 
page 1733). The authors of DanielPs Chancery Practice also 
recognize the right of a sub-mortgagee to foreelose his mortgagor 
without making the original mortgagor a party (see 6th Edition, 
Vol. II, page 1387). Now the remedy by foreclosure or sale, 
I may observe, stands on the same footing. Under section 67 of 
the Transfer of Property Act the mortgagee, at any time after 
the mortgage money has become payable and before decree for 
redemption has been made, has a right to obtain from the Court 
an order for foreclosure or of sale. 

I now turn to rhe sections of the Transfer of Property Act 
which seem to me to throw some light upon the question before us. 

Section 58 defines a mortgage as ^^the transfer of an interest 
in specific immovable property for the purpose of securing the 
payment of money, et cetera. Not merely, therefore, may speci- 
fic immovable property be transferred by way of mortgage, but 
an interest therein may also be the subject of mortgage. ^ Mort- 
gaged property ^ may be not merely ^actual immovable property^ 
but ^ an interest ^ in such property. 

Section 60 provides that on redemption the mortgagee is either 
to re-transfer the ^ mortgaged property ^ to the mortgagor, or to 
execute an acknowledgment in writing as therein specified. Now 
^ mortgagee cannot re-convey a larger interest than he has got. 
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Therefore if the mortgage be a puisne moitgage^ the mortgagee 
can only re-convoy the property subject to the prior mortgage. 
He cannot re-convoy the actual inimovablo proj)erty. 

Next, section C5 p^’ovidcs that in the alienee of a cuiLractto 
the contrary the mortgiigor s'^iall be deeme I to contract with 
the mortgagee inter (die (a) that the interest which the 
mortgagor professes to tran.-fer to themoitgageesuh^^Hts and that 
the mortgagor has power to transfer the same; the 
mortgaged property is a lease for a term of years, that the real 
payable under the lease, the conditions, et cetera, have been paid, 
performed,’^ et cetera, and (c) where the mortgage is a seconder 
subsequent incumbrance on the property, that the mortgagor will 
pay the interest from time to time accruing due on each prior 
incumbrance,^’ et cetera. This section recognizes the valiclityof 
a mortgage of an interest in land, including a lease-hold interest. 
A lessee is not owner of the land ibsolf, but is merely entitled to 
a right to use and enjoy the land for a limited time, or in perpe- 
tuity. In England the interest of a lessee is a chattel interest; it 
is personal and not real estate at all. It is much the same in 
India; a lease-hold interest is not so much immovable property 
as a right to enjoy immovable property. It is an interest in 
immovable property. In the Transfer of Property Act a lease is 
defined ^as a transfer of a right to enjoy’ immovable property 
(section 105). 

The use in section G5 of the words ^ the interest which the 
mortgagor professes to transfer’ and ^ where the mortgaged pro- 
perty is a lease/ seems to mo to indicate that the powers con- 
ferred by the Act are not confined merely to the actual physical 
object but embrace any rights or interests subsisting therein which 
are the subject of a mortgage. 

In section G9, to which I have already referred, which treats 
of the power coxifcrrel by a mortgage deed to sell property with- 
out the intervention of the Court, piovision made for the appli- 
cation of the money arHug from the sale. It dec-lares that the 
money which is leccive l by the mortgagee, aidsiug from the sale, 
after discharge of prior incumbrancis, if any, to w’hich the sale is 
not made subject, or after payment inuo Court under section 67 
of a sum to meet any prior incumbrance^ shall in the absence 
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of a contract to the contrary be held/^ et cetera. This implies 
that a sale out of Court at all events can be made subject to prior 
incuml ranees. 

Suction SO, which deals with foreclosure and sale, provides in 
the case of payment of the mortgage debt, for the transfer of 
the property to the mortgagor free from all incumbrances created 
by the plaintiff or any person claiming under him, or when the 
plaintiff claims by derived title, by those under whom he claims/^ 
The words derived title ^ would apply to a sub-mortgage, which 
is a derivative mortgage, and seem to manifest that where a sub- 
mortgagee is plaintiff in a foreclosure suit the transfer to be 
made to the sub-mortgagor on payment is only of the interest 
which has been mortgaged, that is, the sub-mortgagee rights. 

Section 98 is an important section. It is introduced by the 
heading — ^^Sale of property subject to prior mortgage — and pro- 
vides that any property, the sale of which is directed under 
Chapter IV, is subject to a prior mortgage, the Court) may, with 
the consent of the jirior mortgagee, order that the property be 
sold free from the same/^ et cetera. This section indirectly 
recognizes the right of a puisne mortgagee to sell the mortgaged 
property subject to prior incumbrances. The learned Chief Jus- 
tice Sir John Edge says of this section that if/^ is not happily 
worded’^ and thrt he I’egards the words subject to a prior mort- 
gaged^ in section 9G as mere words of description. I must con- 
fess that I do not clearly understand the meaning of this last ob- 
servation. It appears^to me that in the heading as well as in the 
body of the section itself the LegiJature has with sufficient clear- 
ness intimated its meaning. 

From the foregoing sections it seems to me apparent that 
where the words ^ the mortgaged property ^ are used throughout 
chapter IV, they mean the interest in specific immovable 
property which the mortgagor professes to transfer, whatever 
that interest may be. 

But reliance has been placed on the part of the respondents 
on section 85. It provides that subject to the provisions of the 
Code of Civil Procedure, section 437, all persons having an 
interest in the property comprised in a mortgage must be joined 
AS parties to any suit under this chapter relating to such mortga^ I 
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provided that the plaintifi: has notice of such interest/^ It ig 
contended that the section renders it imperative that all persons 
who have a prior interest in specific immovable property, a 
derivative or puisne mortgage of which is sought to be enforced 
must be joined as parties to a suit for sale, and that the intention 
of the Legislature was that the actual physical object, that is the 
land itself, and that alone, can be the subject of a sale. I am 
unable to yield to this contention. Certainly in the case of a 
lease»hold interest, the right to enjoy the land, subject to the 
provisions of the lease, only can be sold, and generally such a 
construction of the Act appears to me to be wholly inconsistent) 
with the whole tenor of chapter IV, as indicated by the sections 
to which I have already referred. If all persons having an 
interest in the land itself must be impleaded in a suit for sale 
by a mortgagee of a lease-hold interest, the lessor would be 
a necessary party ; and if the absolute estate in the land, and not 
merely the lease-hold interest, must be sold, then either a sale 
cannot be had or a' lessor is left at the mercy of his lessee and 
may have his estate taken from him at the instance of a 
mortgagee from his lessee. This surely cannot have been 
intended. And if it be not so, and only the leasehold interest 
can be sold at the suit of a mortgagee of that interest, then, 
as the lease merely gives a right to enjoy the property for a 
certain time or in perpetuity-, the land itself cannot be sold at 
the instance of such mortgagee. It seems to me that the words 
^ property” comprised in a mortgage,^ as used in section 85, were 
probably intended to denote no more than the estate or interest 
which is the subject of any particular mortgage, that is, if the 
mortgage be a mortgage of the absolute estate in the land, then the 
land itself, if it be a puisne mortgage, then the interest in the land 
of the mortgagor, that is, the equity of redemption. This would 
^ive the words the same meaning as the words ^ the mortgaged pro- 
perty^ as used in section 25 of the English Conveyancing Act 
of 1881. In the case of a sub-mortgage, as distinguished from 
a puisne mortgage, it would, no doubt, be desirable that the mort- 
gagor should be joined as a party to a suit for sale at the instance 
of a sub-mortgagee. But in this case it will be observed that the 
interest which is sub-mortgaged is the same interest as that which 
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is the subject of the mortgage. In the case of a sub-mortgage 
according to the English pracfeice^ the mortgagor assigns the 
mortgage debt and conveys the land which is the subjeot of his 
mortgage to his sub-mortgagee and in a suit by the sub- 
mortgagee for foreclosure or sale, the mortgagor is usually 
impleaded, but, as I have already pointed out, this is not necessary. 
Jfthis be not necessary in the case of a suit by a sub-mortgagee, 
it is difficult to see why a puisne mortgagee should not be 
permitted to enforce his security by a trafisfer of the interest 
which has been hypothecated in his favour, that is, by 
selling the land subject to prior incumbrances. Such a sale 
can in no way prejudice the rights of the prior mortgagees. 
Whether a first mortgagee is a person having an interest 
in the equity of redemption, which alone can be the subject of a 
subsequent mortgage within the meaning of section 85, is I 
think open to question. He holds under a paramount title and 
cannot be prejudiced by a sale of the equity of redemption. But 
assuming that he is such a person and that he should be joined 
as a party to a suit to enforce a second mortgage, it by no means 
follows that a sale cannot be ordered without redeeming him. 
I do not propose to refer to the earlier cases upon this subject 
with one exception. They are dealt with at length in the judg- 
ments in Mata Din Kasodhan’s case. 

The one exception the case of Vencatachella Kandian V. 
Panjanadien (1) which was decided before the Transfer of Pro- 
pel ty Act was passed. Turner, C J., in the course of his judgment 
in that case thus stated the law upon this subject : — When a 
second mortgage is created in favour of a person who is not the 
holder of a first mortgage, the second mortgagee is entitled to 
pay off the first mortgage, or to sell the estate subject to the first 
charge. On the same ground of regard for the interests of all 
parties thaf dictates the preservation of the right created by the 
first charge, I an unable to see why the acquisition by the first 
mortgagee of the right remaining in the owner deprives the se- 
cond mortgagee of his right w enforce his charge by a sale of the 
propoi ty subject to the rights of the first mortgagee. If the first 
fuh»agee had not acquired the rights remaining in the owner^ 
(1) (1881) L L, R. 4 Mad., 213. 
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it is unquestionable tliaL the second mortgagee would liavebeeu 
entitled to call for a sale of the property subject to the rights 
of the prior incumbrancer. His right should not bo defeated bv 
a transaction to which he is no party. If it had been considered 
an objection to the preservation of his right that the first mort- 
gagee might subsequently have applied to the Court to order a 
sale (and I do not think it is, for the purchaser under the second 
mortgage might redeem the first mortgage and prevent a sale} 
then a sale should have been ordered of the property to dischfflge 
both mortgages, and the proceeds should have been applied to 
their satisfaction in order of priority ; but I believe the eonrte 
■which would have best fulfilled the contracts and secured the 
rights of the parties would have been to allpw a sale subject to the 
first incumbrance.'’’ I am not aware that disapproval of this 
enunciation of the law has ever been expressed except in MaU 
Din Kaaodhan'a case. I now come to several recent authorities 
which support the view which J entertain. 

In the case of Kanti liam, v. Kutub-ud-din Mahomed (1) it 
was held that ‘immovable property, ’ as used in section 68 of the 
Ti'ansfer of Property Act denotes not only the property itself, as 
distinguished from any equity of I’edcmjition which the mortgagor 
might possess in it, but includes the rights of tlio mortgagor at 
the time of a second mortgage and that a second mortgage, as well 
as a first mortgage, is a mortgage of specific immovable property 
under that section. It was also hold that in a suit on a mortgage 
by a second mortgagee to which the prior mortgagee was a party, 
the plaintiff was entitled to an order for sale of the mortgaged 
property subject to the lien of tho prior incumbrancer. Ghose and 
Gordon, JJ., adopted the view expressed by the Pull Bench of 
this Court in the case of Baghunath Prasad y. Jurawan Mai 
The same learned Judges followed this decision in Beni Madhuil) 
Mohapatra v. Bourendra Mohun Tagore (2). I» Deheidra 
Marain Boy y. Bamtaran Banerjee (3) a Full Bench of the 
Calcutta High Court consisting of Maclean, 0. J., and Priosep, 
Sale, Stevens and Geidt, JJ., unanimously held that a puisne 
mortgagee is entitled to have a sale of the property comprised in 


(1) (1894) I. L. E.. 22 Calo., 83. (2) (189C) 1. L. K., 23 Calc., 796, 

(8) 1X903) 1. E. B.. 80 Calc., 699, 
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Ms mortgage subject to the rights of the first mortgagee even after 
the property had been sold in execution of a decree obtained by the 
first mortgagee in a suit to which the piiisue mortgagee was not a 
party. In Jaggeswar DuU v, Bhiihan Mohan Mitra (1^ Ram- 
pini and Mookerjeej JJ., held that the term ^property comprised 
in a mortgage/ as used in section 85 of the Transfer of Property 
Act, means not the physical object but the interest therein which 
the mortgagor is competent to transfer by way of mortgage at 
the date of the transaction. 

In the Madras High Court the same view was taken in IfiMu 
Vijia Bagunatha v. Venhatachallam Ghetti (2). SubrahmanJa 
Ayyar and Davies, JJ., held that a sub-mortgagee is entitled to a 
dcHjree for sale of the original mortgagor's interest in cases and in 
clrcam&tanoes which would have entitled the original mortgagee 
on the date of the sub-mortgage to claim such relief. In that case 
the learned Judges expressed disapproval of the definition of the 
term ^ property, ^ as used in the Transfer of Property Act, accepted 
by the majority of the Full Bench in the case of Mata Din Kaso- 
dhan v. Kazim Hmain. 

In the Case of Baj Goomary Dassee v. Preo Madhub Nundy 
(3), Jenkins, J. (now Chief Justice of the Bombay High Court), 
sitting on the original side of the Calcutta High Court, held that 
in a suit by a puisne mortgagee on his mortgage a prior mortgagee 
was not a necessary pa^ty, but is a proper party if the puisne 
mortgagee offer to redeem his mortgage. 

I am not aware of any case in any of the High Courts other 
than this Court, in which the question which is now before us has 
been considered and been answered in the negative. I do not 
pause to consider the convenience or inconvenience likely to 
result whatever be the view which we adopt. This matter is 
fully discussed in the Judgments in Mata Din Kasodhan^s ease 
and appears to me to be rather a matter for the Legislature 
than for us, but I am not prepared to admit that the result 
upholding the view which I entertain would be to mulfciply or 
increase litigation. Upon the whole I feel constrained, by the 
language of the Transfer of Property Act, to hold that in a 

(1) (1906) I. L. B., 33 Calc., 425. (2) (1806) I. L. B., 20 Mad., 35. 

(3) (1897) 1 C. W, K.,453. 
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Taking this view of the word ^ property ^ aa used in Chapter 
IV, I wish to express my fall concurrence in the answer proposed 
by the learned the Chief Justice and in the reasons as stated by 
him, 

Banebji, J. — The question referred to the Full Bench is 
whether a sub-mortgagee of mortgagee rights in immovable 
property is entitled to a decree for the sale of the mortgagee 
rights of his mortgagor in enforcement of his mortgage.^^ I 
should have had no diflSculty in answering the question had it 
not been for the principle laid down by the majority of the Full 
Bench in the case of Mata Din Kasodhan v. Kazim Husain 
(1) on the basis of which Qanga Frasad v. Chunni Lai (2) 
and other subsequent eases were decided. The particular question 
before us did not arise and was not decided in the case of Mata 
Din Kasodhan v. Kazim Husain. Unless, therefore, we ap- 
prove of the rule laid down in that case I see no reason why we 
should apply that ruling to any question which was not directly 
in issue and was not actually determined in that case. The point 
for determination in that case was whether a subsequent mort- 
gagee could bring to sale the property mortgaged to him with- 
out redee ming the prior mortgage, and that is the question which 
was decided by the Full Bench. The ruling in that case there- 
fore does not preclude us from considering and determining 
the question referred toms. We are of course bound to pay to 
the reasoning by which the decision in that case was arrived at 
the respect which pronouncements by eminent Judges deserve, 
although that reasoning has not, it may be observed, met with 
the approval of the High Courts of Calcutta and Madras. 

The decision of the question befoie us depends, it seems to me, 
on the meaning to be placed on the words ^ mortgaged property ^ 
in section 67 of the Transfer of Property Act (^o. IV of 1882). 
By that section in the absence of a contract to the contrary the 
mortgagee has at any time after the mortgage money has become 
payable to him, and before a decree has been made for the re- 
demption of the mortgaged property, or the mortgage money has 
been paid or deposited * * a right to obtain from fee Court an 
order * * that the property be sold. So that every mortgagee 

(l) ( 1891 ) I. L. R., 13 All., 432 . ( 2 ) ( 1895 ) L. R., 18 All., | 15 . 
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who holds a simple mortgage is entitled to obtain a decree for the 
sale of the mortgaged property. In the ease of a sub-mortgage 
the property mortgaged to the sub-mortgagee is not the land itself 
but the mortgagee's interest which the sub-mortgagor holds 
in that land. It is this interest which is the mortgaged 
property. Unless, therefore, we can hold that nothing short 
of an actual physical object can form the subject of a mortgage, 
a sub-mortgagee would under the provisions of section 67 be 
entitled to sue for and obtain a decree for the sale of the property 
mortgaged to him, namely, the mortgagee rights of the mortgagor. 
It was no doubt held by the majority of the Court in Mata 
Din V. Ka^im Husain that the term ^ property ^ as used in 
chapter IV of Act IV of 1882, means an actual physical object 
and does not include mere rights relating to physical objects.” But 
with great deference I am unable to assent to that view. It is 
opposed to the definition of a mortgage as contained in section 68. 
Under that section, a mortgage is the transfer of an interest in 
specific immovable property,” and is in fact a pledge of property 
for the repayment of a debt. As the learned Chief Justice has 
pointed out in his elaborate and exhaustive judgment, which I have 
had the advantage of perusing, the word ^ property ^ has a compre- 
hensive meaning and is indicative and descriptive of every posi- 
ble interest which a party can have” [^Per Langdale^lisl, R., in 
Jones V. Skinner (1)], and there is no i^eason to assume that the 
word has been used in the Transfer of Property Act in a restricted 
sense. On the contrary, it is manifest from the provisions of sec- 
tions 65, 71, 74, 75 and 96 that it has not been so used, and that 
any interest in immovable property, and not the physical object 
itself only, can be mortgaged. Sections 66 and 71 show that the 
mortgaged property may be a lease for a term of years. Prom 
sections 74 and 75 it appears that there may be a second or other 
subsequent mortgage, wiiich in reality is not a mortgage of the 
physical object itself but of the interest in it which remained in the 
mortgagor after he had made a prior mortgage, that is, of his 
right of redeeming the prior mortgage. And section 96 shows 
that property may be sold under the Act subject to a prior mort- 
gage. The point has been so fully dealt with by the learned 
( 1 ) ( 1835 ) 5 L, J, Ch„ 84, at p. 90, 
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CMef Justice tliat I deem it unnecessary to dwell on it further. 
A sub-mortgage is a well known form of transfer both under the 
English law and in this country. In England where there is a 
sub-mortgage the security will comprise^ firsts the personal coven- 
ant of the sub-mortgagor; secondly, the transfer of the original 
mortgage debt and mortgaged property, subject to redemption ; ♦ 

thirdly, a power of sale enabling the sub-mortgagee to dispose of 
the original mortgage debt and security — (Robbins’ Law of 
Mortgages, VoL II, p. 830). In this country, except in the case 
of an English mortgage, a sale can only be efiected through the 
intervention of a Court. So that, unless there is anything in the 
Transfer of Property Act to the contrary, a sub-mortgagee is enti- 
tled to ask for and obtain a sale of the original mortgage debt 
and security. I can find nothing in the Transfer of Property Act 
which forbids a sub-mortgage. In the case of a sub-mortgage the 
property which is the subject of the mortgage is the interest of the 
sub-mortgagor as the original mortgagee. And as it is this interest 
which is the mortgaged property, the sub-mortgagee is entitled 
under section 67 of the Act to an order for the sale of such interest. 
Any other view would place a sub-mortgagee in the same position 
as the holder of a simple money debt, and the pledge made in bis 
favour would be no security at all. A consideration of the pro- 
visions of sections 85, 86, 87, 88, and 89, does not in my judgment 
lead to a different result. Section 86, and the subsequent 
sections refer to the ^ mortgaged property ’ which in the case of a 
sub-mortgage is the mortgagee interest of the sub-mortgagor. 
Section 85 only requires that all persons having an interest in the 
property comprised in the mortgage of whose interest the mortgagee 
has notice should be joined as parties to a suit upon the mortgage. 
The property comprised in a sub-mortgagee’s mortgage being the 
mortgagee rights of his mortgagor, only those persons are neces- 
sary partie^^ to the sub-mortgagee’s suit who have an interest in 
those rights. Even the original mortgagor is not a necessary 
party to such a suit. It is only in .cases in which he is liable to 
be foreclosed of his right of redemption and the derivative mort- 
gagee seeks to foreclose him that he should be made a party. Simi- 
larly in the case of a puisne mortgage a prior mortgagee is not a 
li^cessary party; unless the puisne mortgagee seeks to redeem 
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him in the exercise of his powers under section 74 or section 9J 
or desires that the property should be sold free from the prior 
mortgage with the prior mortgagee's consent under section 96. 
This appears to be the rule not only in the Courts in England, 
but also in the Courts in America (see Jones on Mortgages, 
Vol. II, para. 1689), and in my judgment the Transfer of 
Property Act does not lay down a diflerent rule. It seems to 
me that what section 85 requires is that all persons should 
be joined as parties whose rights may be afiected by the decree 
in the suit. A prior mortgagee in the case of a suit for sale 
by a subsequent mortgagee or the original mortgagor in the 
case of a similar suit by a sub-mortgagee, cannot be prejudiced 
by the decree in the suit and is not therefore a necessary party. 
Section 85 was undoubtedly enacted with a view to prevent 
multiplicity of suits, but that object will not, as it seems to 
me, be defeated by holding that interests in immovable property 
which fall short of the complete ownership of the property itself 
can be mortgaged and can be sold at the instance of the mort- 
gagee. Such interests may be of considerable value, and I see 
no reason to assume that the Legislature in enacting the Transfer 
of Property Act intended that they cannot be regarded as property 
and cannot be the subject of a mortgage. If such interests 
can be mortgaged, — and there cannot be any doubt that they can 
be mortgaged, — those interests are mortgaged property within 
the meaning of section 67, and are under that section liable to 
sale. The question of the rights of a subsequent mortgagee, 
which was directly in issue in Mata Din Kasodhan v. Kazim 
ffumin, is not before us in this case. We have only to consider 
the rights of a derivative mortgagee, and I am unable to hold 
that such a mortgagee has no right to bring to sale the 
interests mortgaged to him and is in no better position than an 
ordinary creditor who holds no security for the money advanced 
by him. I have therefore no hesitation in answering in the 
affirmative the question referred to us. 

BtTBKiTT, J, — The question which has been referred for the 
consideration of the Pull Court in this case is whether a sub- 
mortgagee of mortgagee rights in immovable property is entitled 
to a decree for the sale of the mortgagee rights of bis mortgagor 
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in enforcement of the mortgage.’^ That is the only question we 
have to consider. I do not desire to travel beyond it. 

Having had an opportunity of perusing the judgment of the 
learned Chief Justice on the question referred to us, I fully con- 
cur in it and for the reasons by which it is supported. The rule 
laid down in Mata Din Kaaodhan v. Kazim Husain (1) cannot 
in my opinion be supported. I therefore answer the question 
in the affirmative. 

I would add that as no question touching section 85 of the 
Transfer of Property Act has been referred to us, I refrain from 
expressing any opinion as to the meaning or effect of that section. 

AiKMAir, J. — Gaya Prasad and Musammat Jasoda Kunwar 
executed a mortgage-deed in favour of the predecessor in title of 
the plainti ffs resiK)ndents as security for money lent. By 
this deed certain immovable properties were mortgaged as 
security for the loans. As additional secuiity the mortgagors 
further mortgaged their moi’tgagee right in six mortgages held 
by them. 

The plaintiffs sue to recover their money by sale of the mort- 
gaged property. Amongst the defences raised to the suit 
there was a plea that a mortgage of mortgagee rights is invalid 
according to law and that no decree can be passed for the sale of 
mortgagee rights. The lowef Court gave the plaintiffs a decree 
for sale of the immovable property mortgaged to them, and also 
for sale of the mortgagee rights referred to above. Against 
that decree the defendant has appealed to this Court. 

The fourth plea in the memorandum of appeal is that no 
decree could be legally passed for the sale of the mortgagee rights. 
The learned counsel for the appellant in supporting this plea 
relied on a case of this Court — Qanga Prasad v. Ckunni Lai (2). 
That was a case in which a sub-mortgagee had got a decree for 
th§ sale, not Si his mortgagor's rights, but for the sale of the pro- 
perty mortgaged to the plaintiff’s mortgagor by the original mort- 
g^r. The learned Judges who decided that case held that 
the sub-mortgagee was not entitled to such a decree, which was in 
fact a decree for the sale of the property which had not been mort- 
gaged to him, although a different conclusion was arrived at in 

(1) (1891} I. L R. 13 AIL, 433. (2) (1895) L I/. R, 18 All, 313, 
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the case reported at page 35^ I. L. 20 Mad. I entirely con- 
cur in the view taken by this Court, and I agree in the opinion 
expressed in the case reported in I. L. 20 Bom.^ 649, that 
there is no privity between the sub-mortgagee and the - original 
mortgagor. But the learned Judges who decided the case of 
Ganga Prasad v. Ghunni Lai went further than was necessary 
for the decision of the question before them, and stated broad- 
ly that the sole right which the plaintiff had as sub-mortgagee 
was to get a decree for money against his mortgagor. This 
dictum, which has been followed in subsequent cases, though 
sometimes with considerable hesitation, undoubtedly supports the 
plea taken in the memorandum of appeal, and if it is right, the 
decree of the Court below, so far as it directs the sale of the mort- 
gagee rights must be set aside. In consequence of the doubts 
entertained by the Bench before whom the present appeal was 
argued as to the correctness of the proposition of law laid down 
in the case cited above, the question has been referred to the 
Full Bench as to w^hether a sub-mortgagee is or is not entitled in 
enforcement of his mortgage to a decree for the sale of the mort- 
gagee rights of his mortgagor. 

The learned Judges who decided the case of Ganga Prasad 
ChunniLal do not go far as to say that a sub-mortgage is 
invalid or illegal. But the effect of their dictum, if it is a correct 
proposition of law, is to render sub-mortgages abol'tive and utterly 
valueless as securities. 

This is to my mind a very startling result. The right of a 
mortgagee to pledge or hypothecate his mortgagee rights was 
recognized by Roman Law. See Sandar^s Justinian, 2nd edition, 
page 216. 

A sub*mortgage, or, as it is sometimes called, derivative mort- 
gage, is recognized as valid security in English Law. Coote in 
his well-known work on Mortgages says, at p. 8S7 of his 7th 
edition s — A mortgagee may assign the mortgage debt by way of 
absolute transfer or by way of sub-mortgage,” and at p. 849 he 
says : — When there is a sub-mortgage, the security comprises a 
power of sale enabling the sub-mortgagee to dispose of the 
original mortgage debt and security. ” This view is fully sup- 
ported by the cases cited. 
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Sub-mortgages are also rec(^nized in America^ see section 139 
of Jones on Mortgages, 5tb edition, where it is said : — There 
may be a mortgage of a mortgage. One may mortgage an 
interest in real estate which he himself holds in mortgage.^' 

I have not been able to discover any reported case of the 
Calcutta High Court in which the question of a sub-mortgage has 
been considered. Bat the validity of a sub mortgage and the 
right of a sub-mortgagee to enforce his security have been recog- 
nized by the High Courts of Bombay and Madras and by the 
Chief Court of the Punjab. 

In Mata Din Kasodhan v. Kazim Husain (1 ), Mahmood, J., 
says (at page 480) : — “ I am wholly unaware of any authority in 
the Indian Law of Mortgages as it stood before the Transfer of 
Property Act (IV of 1882) or as it now stands since the enforce- 
ment of that enactment to justify the view that . t . . . . a sub- 
imortgage is prohibited by law.’^ I can find nothing in the Trans- 
fer of Property Act which would render a sub-mortgage invalid, 
or prevent its enforcement as a lawful contract. 

For the above reasons I am of opinion, with all deference to 
the learned Judges who decided the case of Ganga Prasad v. 
Ghunni Lai, that their dictum to the effect that the only right 
which a sub-mortgagee has is to get a decree for money is not a 
correct proposition of law. 

But it is contended by the learned counsel for the appellant 
that the dictum in Ganga Prasad v. Ghunni Lai is a logical 
consequence of what was held by the majority of the Pull Bench 
in the case of Mata Bin Kasodhan^ and the force of this conten- 
tion must be admitted. I am very unwilling to disturb the author- 
ity of a case which, though it has been dissented from by the Cal- 
cutta and Madras High Courts, has been looked on as settled law 
in these Provinces since 1891, and which has undoubtedly had a 
salutary effect on the multiplication of suits on mortgages, which as 
Straight, J., observes in his judgment in that case,^^ had become a 
perfect pest to the Courts which had to administer the law.^^ But 
if the views expressed by the majority lead, as I think they do, to 
the startling conclusion that any one who lends money on the hy- 
pothecation of mortgagee rights gets no security whatever, it 
(1)^(1891) I. L. 13 All., 433. 
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becomes necessary to consider whether those views are a correct 
exposition of the law. With all deference to the learned Judges 
who expressed those views^ I am forced to hold that they are 
not. 

It was held by the majority of the Full Bench that the word 
^ property/ as used in Chapter IV of the Transfer of Property Act, 
means an actual physical object, and does not include mere rights 
relating to physical objects; that the only thing which can be sold 
under a mortgage decree is specific immovable property, and that 
that cannot be sold subject to a prior mortgage. In my opinion 
this does not correctly express the intention of the Legislature. 
From section 65 (d) of the Act it is clear that the Legislature re- 
cognized the mortgage of a lease as a valid contract. But if it 
is a valid contract, how is it to be given effect to unless the 
sale of the lease-hold can be enforced under the mortgage? 

Tn the Transfer of Property Act the Legislature has divided 
the Act into sets of sections with headings prefixed. These 
headings may be regarded as preambles to those sets of sections 
and may therefore be legitimately con-ulted for the purpose of 
ascertaining the meaning of the Statute — vide Maxwell on the 
Interpretation of Statutes, 4th edition, p. 76. One set of sections 
in chapter I V of the Act is headed Sale of Property subject to 
prior mortgage.^^ If it was the intention of the Legislature that 
property should not be sold subject to a ^^prior mortgage, then, as 
observed by Edge, O.J., at p. 457 of the judgment in Mata Bin 
Kasodhari/a case, the following section Is not happily worded.” 
If such was the intention of the Legislature they might have 
made their intention clear by framing this part of the Act (on 
the model of the well-known chapter on the Snakes of Iceland) as 
follows: — Sale of Property subject to prior mortgage. Section 
96. No property shall be sold subject to a prior mortgage.^^ 

In my opinion a mortgage of mortgagee rights is a perfectly 
legal contract and a mortgagee of such rights is entitled under sec- 
tion 67 of the Act to enforce the contract and to obtain an order 
for the sale of the property mortgaged to him, that is, to an order 
for the sale of the mortgagee rights. 

I would therefore answer in the affirmative the question re- 
ferred to the Full Bench, 
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Eichabbs^ J. — The question would^ I think, be quite free 
from difficulty but for the ruling in Mata Din*% case. It seems 
to me that we cannot hold the ruling in that case to be correct 
and answer this question in the affirmative. In the interval 
between the conclusion of the arguments and the delivery of 
judgment to-day, I have had the advantage of reading and con- 
sidering the judgment just now delivered by the Chief Justice. 
I entirely concur with that judgment. I concur with the rest of 
the Court in saying that the question referred should be answered 
in the affirmative. 

By the Coukt. — T he order of the Court is that the question 
referred to us be answered in the affirmative. 


APPELLATE CIVIL. 


Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice 
Sir William JBurkiit, 

GANGA PRASAB and akothbb (PiiAixTirrs) v. GANGA BAKHSH SINGH 

AXD OTHBES (DETEirDAKTS).* 

Civil Procedure Code, eectiom — Ancestral fro^erty ^'Execution of 

decree — Property ta'ken under management of the Collector — JHsabiUUes 
offToyrietor 'pending term of management. 

In pursuance of the power conferred upon him hy rules framed by Govern- 
ment under section 320 of the Code of Civil Proc^ure, the Collector sanctioned 
a lease of certain zamindari^ property of the judgment-debtor for a period 
of seventeen years, the lease being executed in the name of the judgment- 
debtor but with the permission of the Collector. 

Seld that the disabilities imposed by the first piragraph of section 325A 
of the Code affected the judgment-debtor during the pendency of such lease; 
and semhle that such disabilities continued so long as any of the debts 
for the satisfaction of which the judgment-debtor^s property was taken tinder 
management by the Collector remained unpaid. 

The facts of this case are as follows : — 

One Ns-th Bakhsh Singh having several decrees being exe- 
cuted against him, his zamindari property was taken under the 
management of the Collector. On the 10th of May 1884 a lease 
of this property was made in favour of one Bindhachal Shukul, 
in the name of j!sath Bakhsh Singh, but purporting to be made 
with the consent of the Collector. Subsequently, namely, on the 

• Pirst Appeal No. 68 of 1906 from a decree of Munshi Achal Behari, 
Subordinate Judge of Gorakhpur, dated the 22nd of December 1904. * 
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81st of May 1885, and the lOfch of January 1890, ^^ath Bakhsh 
Singh executed two mortgages affecting the property leased in 
favour of Ganga Prasad and Thakur Prasad. On suit by the morl^ 
gagees for realization of the mortgage debts due on these two deeds, 
Bindhaehal Shukul, one of the defendants, resisted the suit upon 
the ground that section 325A of the Code of Civil Procedure 
was a bar to the execution of the two mortgages sued on. The 
Court of firs^t instance (Subordinate Judge of Gorakhpur) upheld 
this contention in respect of the mortgage of 1885, but gave the 
plaintiffs a decree upon the later mortgage, holding that it hid 
been executed after the property had ceased to be under the 
management of the Collector. Prom this decree the plaintiffs 
appealed to the High Court in respect of the mortgage of 1885. 

Babu Jogindro Fath Ghaudhri and the Hon^ble Pan® 
Sundar Lai, for the appellants. 

Pandit Moti Lai Nehru, Munshi Kalindi Prasad and 
Babu Iswar Saran, for the respondents. 

Stanley, 0. J., and Buekitt, J. — Thii appeal arises out of a 
suit for sale on two mortgages, dated respectively the 31st of 
May, 1885, and the 10th of January 1890, executed by Nath 
Bakhsh Singh in favour of the plaintiffs Ganga Prasad and 
.Thakur Prasad. One of the defendants, Bindhaehal Shukul, 
pleaded that, before the execution of the mortgages, decrees had 
been put into execution against the mor4;gagor and the property 
placed under the management of the Collector, and that conse- 
quently section 325A of the Code of Civil Procedure was a bar to 
the execution by the mortgagors of the two mortgages sued on. 
The Court below held that the provisions of this section barred 

claim in respect of the mort8age of 1885, but held that the 
’nortgage of 1890 was valid, inasmuch as that mortgage was 
executed after the property had ceased to be under the manage- 
ment of the Collector. This appeal has been preferred against 
this decree so far as it dismissed the claim under the mortgage of 
1885. The case put forward on behalf of the appellants is that a 
lease of the property in dispute was executed in favour of the 
defendant Bindhaehal Shukul, on the 10th of May 1884, for a 
term of 17 years, and that so soon as that lease was executed the 
powers pf the Collector oeaspd and therefore it was in tho 
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competeoey of the mor^agors to ex^ute the mortgage of 1886. 
We jSod OB tBTBing to the lease of 1884, that it was not a lease by 
the Collector but a lease by the judgment-debtor, Nath Bakhsh 
Singh, in his own name with the consent of the Collector. 
Section 325A provides that so long as the Collector can exercise or 
perform in respect of the judgment debtor’s immovable property 
any of the powers or duties conferred upon him by sections 322 — > 
325 (inclusive), the judgment- debtor or his representatives in 
interest shall be incompetent to mortgage, charge, lease, or alienate 
such property except with the written permission of the Collector, 
It appears to us that the view taken by the Court below is cor- 
rect. The property was uuder the management of the Collector, 
notwithstanding the fact that the lease of the 10th of May 1884 
was made with Ms consent. If the lease had determined, for 
example, by reason of non-payment of rent, it would have been 
the duty of the Collector under the Code to make arrangements 
for the management of the property, either by himself or by grant- 
ing a lease. We are further disposed to think that, irrespective 
of the lease of 1884, the property was, under the provisions of the 
Code of Civil Procedure, under the management of the Collector 
so long as any of the debts in respect of wHch execution had 
issued, remained unsatisfied with effect from the date when the 
decrees were transferred to the Collector for execution. We, 
therefore, upholding the view of the Court below, dismiss this 
appeal with costs. 
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Before Sir John Stanley, Knight, Chief Jmf ice, and Mr. Justice Sir William 

Burlcitt. 

UMRAO SINGH (Defendant) r. HARDEO Am anothbe (Plaintiffs) • 
Suit to set aside a decree on the ground of fraud^No further relief claimed-^ 

Jurisdiction. 

Save under special eii’ciimstances, a suit to set aside a decree obtained by 
fraud, in which no other relief whatever is claimed, cannot be maintained in 
any district outside the district in which the fraud was committed and the 
fraudulent decree was obtained, Metoa Ball Thaknr v. Bhujhun Jha (1)^ 
Ahdul Mazumdar v. Mahomed Gazi (2), Bran 'Nath Boy v. Mohesh Chandra 
Chowdhrg Moitra (3), Kedar Nath Maker jee v. Brosonna Kumar Chatterjee{\), 
Behan Lai v. Bolche Bam (5), Nistarini JDassi V. Nfundo Ball Bose (6) and 
Bilee Soloman v. Aldool Aziz (7) referred to. 

The facts out of which this appeal arose were as follows : — 

The appellant, Umrao Singh, who resides in Calcutta, ob* 
tained a decree in the Small Cause Court at Calcutta upon a 
promissory note against the respondents Hardeo and another. 
This decree was transferred to Agra for execution. The re- 
spondents then instituted a suit in the MunsiPs Court at 
Agra, where they reside, to have the decree obtained in Cal- 
cutta set aside on the ground that it was obtained by fraud. 
The only prayer for relief was that the decree No. 8833 
of 1902, passed by the Small Cause Court Judge in Calcutta 
on the 21st of June 1902, in favour of the defendant and which 
the defendant obtained by fraud, may be set SLBide (mansuJch) 
and declared to be void/^ No other relief whatever was 
sought. 

The Court of first instance found that in the suit in the Small 
Cause Court at Calcutta there had been no service of summons on 
the defendants, and that the decree had been obtained by fraud. 
That court accordingly gave the plaintiff a decree, which was 
upheld in appeal by the lower appellate Court. The defendant 
then appealed to the High Court, and this appeal coming before 
a single Judge of the Court was dismissed. The defendant there- 
upon instituted the present appeal under section 10 of the Letters 
Patent of the Court. 


•Appeal No. 55 of 1906, under section 10 of the Letters Patent. 

(1) (1874) 13 B. L. R., App., 11. (4) (1901) 6 C. W. N , 659. 

(2) (1894) I. L. R., 21 Calc., 605. (5) (1902) I. L. R., 25 All . 48. 

(3) (1897) I. L. R., 24 Calc , 546. (6) (1899) I. L. R., 26 Calc., 908. 

(7) (1879) 4 C. L. R., 360. 
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Babu Parhatl Charan (JhaMerj% for fche appellant 
Mtinshi Sfohan Lai Sandal^ for the respondente, 

StaxeeYj C.J,j and Bfrxitt, J* — ^This is an appeal under 
the Lettere Patent from the decr^ of one of our colleagues sit- 
ting SiRglyi confirming a decree of the Munsif of Agra, which 
was upheld by the Subordinate Judge of that district. The facts 
are shortly as follows : — 

The appellant, who resides in Calcutta, obtained a decree in 
the Small Cause Court at Calcutta, upon a promissory note 
against the respondents. This decree was transferred to Agra 
for execution. The respondents then instituted a suit in the 
Munsif 8 Court at Agra, w^here they reside, to have the decree 
obtained in Caleutfa set aside on the ground that it was obtained 
by fraud. The only prayer for relief was that ^Hhe decree No. 
8833, of 1902, i>assed by the Small Cause Court Judge in Calcutta 
on the 2 1st of June 1902, in favour of the defendant and which 
the defendant obtained by fraud, may be set aside (mansulch) 
and declared to be void.” No other relief whatever was sought. 
This fact must be kept in view. Both the lower Courts held that 
in the Calcutta [suit there was no service of the summons upon 
the defendants, and that the decree was obtained by fraud. On 
appeal the learned J iidge of this Court upheld the decisions of the 
Courts below. In the course of his judgment he observes: — 
has been admitted (and cpuld not be disputed) that a suit to set. 
aside decree obtained by fraud is a suit which can be brought 
In my judgment it is quite clear that such a suit can be brought 
in any Court which is <x>mpetent to hear any other dispute be- 
tween the same parties ; in other words, the mere fact that the suit 
is one to set aside a decree makes no difierence so far as the 
tribunal is concerned.” The question for our determination is 
whether the Mun^^if of Agra had jurisdiction to entertain a suit in 
which the sole relief sought for was to have a decree of the Small 
Cause Court of Calcutta set aside on the ground of fraud. Xn 
the case of Mewi Lall Thakar v. Bkujhun Jha (1) which was 
a suit to set aside a decree on the ground of fraud, Phear, J., who 
delivered the judgment of the Court, remarked that it seemed 
to the Court that the suit had been to a considerable extent 
(1> (1874) 13^3AL. R., App.,"ll, 
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misdirected, that the immediate aim of the plaintiff was to get a 
decree, which was pas-ed against him by a competent Court, set 
aside on the ground that it was obtained by fraud and collusion,’^ 
and then sajs: — The proper eou^'se for obtaining such an object 
as that is to go to the Court which passed the decree, either within 
the time specified in section 119 of the Code of Civil Procedure 
(i.e., Act VIII of 1859) if the circumstances are such as would 
justify action under that section, or at any time (so that it be 
done with due diligenco) if the ground upon which the decree is 
sought to be set aside be a good ground for reviewing and 
altering the judgment upon which the decree was passed. And 
if the case of the plaintiff be, as it is in the present instance, that 
the decree was obtained by fraud, no better ground for review 
could be alleged ; though, of course, it need hardly be added that, 
even in such a case as that supposed, it is necessary for the person 
aggrieved to apply to the Court for a review with due diligence and 
vrithout loss of time as soon as reasonably may be after the 
discovery of the fraud. In saying this we do not in the least 
desire to question the right of every Court to disregard or rather 
to consider of no force decrees of other Courts which maybe 
shown to its satisfaorion to have been obtained by fraud.^^ He 
afterwards states that the proceeding which the plaintiff ought 
to have adopted for the purpose of obtaining the relief he requir- 
ed was to apply to the Court which pass'^d the decree and to get 
that Court to rectify the decree or to set aside or to alter it in such 
a way as right and justice required.^^ In later cases it has been 
held that a decree obtained by fraud may be set aside in a separate 
suit, but so far as we are aware in all these cases substantive relief 
in addition to the setting aside of the decree v^as sought. In 
Ahdul Mamradar v. Mahomed Oazi{l) it was held that a suit 
will lie to set aside a decree and the sale held in execution of that 
decree, when both the sale and the decree are impeached on the 
ground of fraud. The suit in that case was not merely to have the 
decree set aside, but was a suit for a declaration of title to and for 
confirmation of the possession of the plaintiffs of certain immova- 
ble property after setting aside an ex parte decree and the sale in 
execution thereof on the ground that the decree and the execution 
.,<!) (1894) I, L* R., 21 Calc,, 60^. 
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sal® wars fraudulent. To tbe same effect was the decision in 
Pran Wath Rop v. Mahesh Chandra Moitra (1). In that case 
also the plaintiff? sought to recover po««e5'<=;*on of property which 
was sold in execution of a decree whi.^h had been obtained by 
fraud. Id the case of Kedar Nath Mvkerjee v. Frosonna 
Kumar Ohatterjee (2) a judgment-debtor, against whom a 
decree vras alleged to have been fraudulently obtained in the 
Court of Small Cause? at Krishnagar, in execution of which certain 
property was brought to sale and was purchased by the defendant, 
instituted a suit to set aside the decree and tbe sale in execution 
whereof the property was sold in the Miimirs Court at Katwa, 
that being the Court in which the execution proceedings includ- 
ing the sale took place and within %vhos 0 jaiisdiction the proper- 
ty in suit was situate. It was held by Ghose and Stevens, JJ., 
that the suit was maintainable. In the course of their judgment 
the learned Judges^ however, say: — ^‘It may not be competent to 
the Munsif of Katwa to set aside the decree passed by the Small 
Cause Court of Krishnagar as fraudulent, but we are disposed to 
think that it is competent to. him to investigate the question as to 
the character and validity of the decree for the purpose of giving 
relief to the plaintiff such as he may be entitled to in respect to 
the land which he has lost by reason of the sale held in execution 
of that decree.” The case of Banhe Behari Lai y. Pohhe Ram^ 
(S) is also in point. In that case the pla'ntiff alleged that he wa? 
the adopted son of one Balmakond and that the defendants who 
were the timstees of the will of Balmakund bad entered into a 
collusive suit which they had f laudulently compromised with the 
result that one defendant had obtained from the Court a decree fur 
a considerable sum payable out of the property left by Balma- 
kund which property the plaintiff claimed as his own. The 
decree-holder had the decree which was obtained in Calcutta^ trans- 
ferred for execution to Cawnpore, and was seeking to execute it 
against the estate of Balmakund within the jurisdiction of the 
Subordinate Judge of Cawnpore. The plaintiff then filed a hiiit 
in tbe Court of the Subordinate Judge of Cawnpore, and prayed 
in effect that the eompromise and the decree founded thereon 

(1) (1807) I. Ii. K., 24 Cnc., 646. (2) (1901) 6 C. W. K., 559. 

{8} (1903) L L, 26 AH, 48. 
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might be declared to be null and void as against him and that an 
injunction might be issued restraining the execution of the decree. 
It was held by our brothers Banerji and Aikman that^ although 
the decree was passed in Calcutta, yet inasmuch as the property 
affected by the decree was in Caunpore, and execution was being 
taken out there, a material portion of the plaintiflf^s cause of 
action arose in Cawnporo, and the Subordinate Judge of that place 
had jurisdiction to tiy the suit. This decision goes further than 
any of which we are aware, but it does not go so far as the deci- 
sion against which the appeal before us has been preferred. 
Banerji, J., in delivering the judgment of the Court expressed 
his concurrence in the view of the law laid down in the case of 
Fistarini Dassi v. Fundo Lall Bose (1), and remarks if the 
allegation of fraud and collusion made by the plaintiff, be estab- 
lished, the Court below would be competent, if it otherwise had 
jurisdiction over the suit, to declare that the compromise and the 
decree in question are void and ineffectual as against the plaintiff. 
The plaintiff does not ask the Court to set aside the decree of the 
Calcutta High Court and therefore the ruling in Bibee Soloman 
V. Abdool Aziz (2), on which the learhed counsel for the respon- 
dent relies, has no application.’^ In the case before us the plain- 
tiff asked the Court to set aside the decree of the Calcutta Court 
and that alone. No other relief was payed for. The question 
before us is very fully discussed in the case of Fistarini Dassi v. 
Fundo Lall Bose, The authorities seem to us to establish that, ' 
save under special circumstances such as those which are to be 
found in the cases to which we halve referred, a suit to set aside a 
decree obtained by fraud, in which no other relief whatever is 
claimed, cannot be maintained in any district outside the district 
in which the fraud was committed and the fraudulent decree was 
obtained. ‘We think that the language of the learned Judge of 
this Court is altogether too wide. Startling consequences would 
be possible if it were the law that a Court in these Provinces 
could set aside on the ground of fraud practised in another pro- 
vince a decree obtained in such province. This would be 
virtually to subject the decree of the Civil Courts to revision and 
reversal by superior, or even equal or inferior Courts [to which 

(1) (1809) I. U R , 26 C ilc , 903 (%) (t379) *4 0 J h, R., 86?. 



ATjT.AHABAB 8EBIE^. 


42S 


VOB. XXTX.] 

they are not subordinate. "We, therefore, allow the appeal, set 
aside the decree of the learned Judge of this Court and also the 
decrees of the lower courts and dismiss the plaintiff’s suit with 
costs in all Courts. 

Appeal decreed. 


APPELLATE CIVIL. 


Before Mi\ Justice Sir Q-eorge Knox and Mr. Justice MicMrds. 

KADHU SINGH (Plauttii-p) BALJIT SINGH axb othxbh 
(Depekbasts).^ 

Ciml Procedure Code, section 606— ArUtration-^ Application for refereTwe 
signed hy pleader holding a defective mkalat*namah» 

An application under section 606 of tlie Code of Civil Procedure for a 
reference to arbitration vras made by tbe j^rties to a pending suit. This 
applit^tion was signed on bebalf of tbe defendants by some of tbe defendants 
personally, and on bebalf of tbe others by a pleader. It appeared, however, 
that tbe pleader’s vabalafc-namab bad not been signed by one of the defen- 
dants on whose bebalf tbe pleader bad signed. Meld that, in tbe absence of 
any circumstance to estop tbe defendant who bad not signed from objecting 
to tbe reference, the reference to arbitration and all subsequent proceedings 
founded thereupon were invalid, Fiiam Mai v. Sadi^ AU (1) distinguished. 

The suit out of which this appeal arose was brought by the 
plaintiff to enforce a mortgage executed by one Kunjal Singh. 
The mortgagor^ his son’s grandsons and great-grandsons, were 
made parties to the suit, and the plaintiff sought to obtain a 
decree against the joint ancestral property of the defendants. A 
joint written statement was filed on behalf of all the defend ants by 
a pleader named Munna Lai. Subsequently the defendants applied 
for a reference to arbitration, and the suit was referred to arbitra- 
tion and award was made. In these proceedings the submission 
to arbitration was signed by three of the defendants, Baljit Singh, 
Punni Singh and Tara Singh, and on behalf of the rest by Munna 
Lai. Objections were taken to the award by two of the defen- 
dants, but these were overruled and a decree passed upon the 
award. Against this decree one of the defendants, Daryao Singh, 
appealed upon the ground that he had never executed the 
vakalat-namah in favour of Munna Lai in virtue of which 

*^Pirst Appeal No. 61 of 1906, from an order of E. 0. E. Leggatt, Esq., 
District^ Judge of Bareilly, dated tbe 19tb of April 3906. 

(1) (1898) I. L. E., 24 All , 229. 
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Mimna Lai signed the submission to arbitiation ; consequently 
there was no valid submission, and the award and decree based 
thereon were bad in law. The Court (District Judge of Bareilly) 
allowed this appeal and set aside the award and the decree based 
thereon. The plainfciflP appealed to the High Court. 

Mr. Muhammad Ishaq Khan^ Munshi Jang Bahadur Lai 
and Babu Surendra Nath Sen, for the appellant. - 

Munshi Oobind Prasad and Babu Sital Prasad Ghosh, for 
the respondents. 

Knox and Eichaeds, JJ. — This was a suit to enforce a 
mortgage. The mortgage was made by one Kunjal Singh. He, 
his sons, grandsons and great-grandsons were all made parties to 
the original suit, and the plaintiff sought to obtain a decree 
against the joint ancestral property of the defendants. A joint 
written statement was filed on behalf of all the defendants by a 
pleader named Munna Lab The suit was subsequently referred 
to arbitration, and an award, which we have no reason to think 
to be an unfair or unreasonable award, was made. It, however, 
appears that the original vakalat-namah given to Munna Lai was 
not signed by one of the defendants, Daryao Singh. The sub- 
mission to arbitration was signed by three of the defendants, 
namely, Baljit Singh, Punni Singh and Tara Singh. Munna 
Lai purported to sign on behalf of the other defendants. An 
objection was taken to the award by two of the defendants, 
namely, Lochan Singh, and Hem Singh? The objections appear 
to have been frivolous. The objections were overruled by the 
Subordinate J udge, and a decree was passed on the award. Daryao 
Singh appealed, and the District Judge allowed his appeal and set 
aside the decree, on the ground that there was no reference by 
the parties to the suit on the application of the parties in person or 
Ijy a pleader specially authorized in writing in that behalf.’^ It is 
admitted that Daryao Singh never executed the original vakalat- 
namah or the reference to arbitration and, accordingly, it is quite 
clear that unless Daryao Singh is estopped from denying the valid- 
ity of the reference, there was no reference by him within the 
meaning of section 506 of the Code of Civil Procedure. We 
find no facts or circumstances which would enable us to say 
that the declaration, act or omission [of Daryao Singh 
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eifcopped fiim from setting up the case he made in his appeal 
to the District Judge. The law provides the mode in which these 
refewnces of suits to arbitration are to be carried out and it was 
the duty of the appellant to see that the submission to arbitration 
was in due form and binding on all the defendants. It is 
«iid that if Daryao Singli did not authorize Munna Lai to 
file the written statement^ he admitted the plaintifi's ciaim^ 
aiidj accordingly, that there was no difference between 
him and the plaintiff, and that, therefore, he was not a neces- 
sary party to arbitration. In support of this the case of Pitam 
Mai V. Sadiq Ali (1) has been cited. It was there contended 
that it was necessary for the validity of an award that all parties 
to the suit should be parties to the award. The Courts held that 
it was only necessary to have the parties to the suit prties to the 
award between whom the differences submitted to arbitration 
existed. The present case is clearly distinguishable. Here the 
plaintiff seeks to bind Daryao Singh by the award and by the 
decree which incorporates the award. He seeks to bind Daryao 
Singh as if he were expressly a party to the award and the decree 
founded thereon, A second point was urged here by the appel- 
lant, namely, that the decree at the most should be set aside only 
as against Daryao Singh. We do not agree with this conten- 
tion. The ground of the decree w^as the avrard, which award 
was founded on the reference, and unless the reference was 
valid under the provisions of section 506 of the Code of 
Civil Procedure, the award and the decree were invalid; and, 
in our opinion, proceeded on a ground common to all the 
defendants. 

The only remaining question to be dealt with is the question 
of costs. We find that all the defendants were members of a joint 
Hindu family* They were represented by a single pleader, 
Munna La], and Daryao Singh^s father, Tara Singh, signed the 
vakalat-namah and also the reference. We strongly suspect that 
Daryao Singh was fuUy aware of the proceedings. In fact it is 
hard to conceive how he can be ignorant of them. There is a 
great deal which induces us to think that this is the last attempt 
to get rid of i\hut was really an honest award hy Mr, Bauerji. 

(1) (189S) X. h K., 24t All,, 220. 
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We dismiss the appeal and direct that the costs of all 
the parties represented here shall abide the decision of the 
case. 

Appeal dismissed. 


Before Sir John Stanley^ Knight, Chief Justice, and Mr^ Justice 
Sir William BurJcitt, 

SHAM LAL AND ANOTHEE (DEFENDANTS) r. MISEI KUNWAK (Pdainxiee) 
AND EAM SAEUP (Defendant).* ‘ 

Civil Brocedure Code, sections 521, 622 — Arlitration — Award-^Becree on 
judgment in accordance with award — A^^eal 

During the pendency of a suit in the Court of a Subordinate Judge the 
matters in dispute between the parties were referred to arbitration. In due 
course a document purporting to be the arbitrator’s award was received by 
the Court through the post. Objections were filed by one of the defendants to 
the suit : but these objections were, after hearing, disallowed by the Court, 
which proceeded to pass a decree in accordance with the award. 

Keld that an appeal would lie from such & decree upon the ground that 
the so-called award was never delivered by the arbitrator and was in fact and 
in law no award at all. 

In the suit out of which this appeal arose the parties agreed 
to refer the matters in dispute between them to the arbitration of 
one Moti Earn. An order of reference was made^ and in course of 
time what purported to be the award of the arbitrator was received 
by the Court (Additional Subordinate Judge of Aligarh). Sham 
Lab one of the defendants^ filed objections to the award, but his 
abjections were overruled, and the Court passed a decree in accor- 
dance with the award. The defendants appealed to the High 
Court, reiterating the objections which they had taken in the 
Court below, and which were to the effect that the document pur- 
porting to be an award, which had reached the Court through the 
post, was in fact and in law not the award of the arbitrator ap- 
pointed by the Court at all ; but, if anything, one of two con- 
flicting awards which the arbitrator had prepared with the view 
of inducing the parties to compromise the case ; and "that it had 
not been sent to the court by the arbitrator or any one else on his 
instructions. 

Mr. E. E. 0^ Conor and the Hon^ble Pandit Sundar Lai, for 
the appellants, 

* Appeal No. 98 of 1905, fr^^ decree ^f Maulvi Maula Bikbsh" 

Additioual Subordinate Judge of Aligarh, dated the 22nd of Lebruai y 1905. 
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Bal>E Jogindra Nath Ghaudhri and Dr, Satisk Gkandra 
Banerji^ for the respond eafes, 

StakleTjOJ., andBxjBKiTT, J. — TMs appeal and the con- 
nect^ appeal ISTo. 99 of 1905, arise out of suits instituted by the 
plaintiff Musammat Misri Kunwarfor a determination of her 
rights as to certain property. In the plaint she claimed a declara- 
tion that she was in possession of the property in dispute under a 
partition, but that if the Court found that she was out of possessiou 
then that possession might be awarded to her. In the progress of 
litigation the parties agreed to refer their disputes to the arbitra- 
tion of one Moti Ram, ’vvho is connected with the parties. On 
or about the 6th of January 1905, the Court received what pur-*" 
ports to be an award. Notification of the award was given to 
the parties, whereupon the defendant Sham Lai filed an objection 
to the alleged award, stating in his objection that the arbitrator 
did not investigate the subject-matter of the arbitration; that he 
did not record any award, but repeatedly asked him (the objec- 
tor) to have the matter in dispute compromised, and refused to 
decide the ease as arbitrator. He prayed that tbe award might 
be set aside. The Court, however, did not entertain the objec- 
tion, but passed a decree upon the award, holding that it was a 
valid and binding award. Tbe appellants now appeal from this 
decree, and allege that there was in fact no legal award made by 
the arbitrator, and that the arbitrator was guilty of such miscon- 
duct as justified them in applying to the Court to have the award 
set aside. 

The arbitrator was examined, and he bears out fully the 
aUe^tions of the appellants. It appears from his deposition 
that he was desirous that the parties should amicably settle their 
differences, and in order to compel them to do so he prepared 
two awards, one favourable to the plaintiff and the other favour- 
able to the defendants, and that having these awards ready he 
used them to coerce the parties into a compromise. In bis evi- 
dence he says ^ I did not make any award in the presence of 
the parties on the 31st of December 1904. The award now 
before, thh Court was in my bag; but I did not intend to make it. 
It was only t«» ihreaten the parlios that I kept in my bag this 
award and also another of an entirely contiary nature.’^ Then 
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he says that these two awards were in the handwriting of his 
grandson Janki. The evidence given by Moti Earn is very 
meagre and it is noticeable that it does not appear from it how 
the award came to be filed in Court. Mr. O' Conor on behalf of 
the appellants suggests that the document was abstracted from 
Moti Eam’s bag, but there is no evidence to support this suggestion. 
It is particularly unfortunate that Moti Ram was not subjected 
to more severe cross-examination, or even to a more lengthy 
examinationdn-chief, and that the Court did not put to him some 
pertinent questions in regard to the remarkable evidence which he 
gave. Be this as it may, however, the fact remains that Moti 
Ram himself repudiates the idea that the award upon which the 
decree has been based, was a genuine award made or published by 
him. He shows by his own evidence that it was not a genuine 
award and was not intended to be used as such, but was 
simply drafted with a view to compel the parties to come to terms. 
From his own evidence it is apparent that he has been guilty of 
grave misconduct, and in view of his misconduct and of the evi- 
dence it is clear that the Court ought not to have passed a decree as 
it did upon this so-called award. We, therefore, allow the appeal, 
set aside the decree of the Court below and direct the learned Sub- 
ordinate Judge to reinstate the suit in the file of pending suits and 
dispose of it according to law. Costs here and hitherto will abide 
the event. 


Appeal decreed cmd cause remanded. 
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jBefors Mr. Justice Miehirds^ 

RIMJIAWAN RAM (Applicaitt) KALI CHABAM SIKGH Ahd othebs 
(Opposite pasties). ^ 

Cifil Froceiure Oode^ seeUm 506 — Arhitt'atioa-- Authority of pleader [to agree 

to reference^ 

A vakaiat-nsnii-li in goneral tsi’ms 5s wholly insufficient to enable a pleader 
to apply for an order of reference to arbitration on behalf of his client under 
seolion 506 of the Code of Civil Procedure. Where, however, a reference was 
made on such authority and an award followed and a decree based on such 
award without any objection taken to the authority of the pleader to apply 
for a reference, the High Court refused to set aside such decree in revision. 

This was an application in revision by which one of the plain- 
tifis in a suit in a MunsiFs Court sought to have set aside a decree 
based upon award made in pursuance of a reference under section 
506of the Code of Civil Procedure. The objection, which had not 
been taken in the memorandum of appeal in the lower appellate 
Court, but only orally, was to the effect that the pleader who had 
signed the application for an order of reference in the MunsiPs 
Court held only a vakalat-namah in general terms and was 
not authorized to bind his client by a submission. Other objec- 
tions had been taken to the award in the MunsiFs Court, but 
these had been dismissed. The decree of the Mnnsif was like- 
wise affirmed on appeal by the District Judge. One of the plain- 
tiffs then applied to the High Court in revision raising again 
the qu^ion of the competence of his pleader to sign the sub- 
mission to arbitration in his behalf. 

Babu 8w*endra Nath Sen^ for the applicant. 

Babu 8atya Chandra Mwherji (for whom Lala Kedar Nath)y 
for the opposite parties. 

Eichaebs, J. — ^This is an application for revision. The sole 
ground is that the decree is founded upon the award of arbitrators, 
and the applicant says that the application for submission to arbi- 
tration was not signed by him and that his pleader was not espe- 
cially authorized in writing to make the application for reference. 
The facts appear to be as follows : — ^The applicant and his son, one. 
Mathura Earn, were plaintiffs in a suit in the Munsif ’s Court. They 
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appeared by one pleader. The parties agreed to refer the ques- 
tions in dispute to arbitration. The application to the Court to 
order the reference under section 506 of the Code of Civil Proce- 
dure was signed by the son, Mathura Earn, in person, and the 
pleader signed on behalf of the present applicant. The vakalafc- 
namah was in general terms. In my judgment it was not suffi- 
cient to authorize the pleader to make a valid application for refer- 
ence under section 606. The ord er for reference was, however, 
made. The arbitrators entered on their arbitration and duly 
made their award. Objections were taken to the award on 
behalf of the plaintiffs which were overruled^ but no objection was 
taken that the order for reference had been made without the 
pleader for Earn Jiawan being especially authorized in writing 
by Earn Jiawan. The Court of first instance held in favour of 
the aw^ard after due consideration of all points raised. The plain- 
tiffs appealed. The ground on which this present application is 
based is absent from the grounds of appeal, and the question 
now argued and raised was only orally raised for the first time 
before the Subordinate Judge. It has been found, and, I have not 
the smallest doubt, rightly found, that applicant knew all about 
the submission to arbitration and the award. He acquiesced in the 
submission to arbitration, and it was not until the defendants had 
gone to arbitration and the award was made that he attempted to 
raise the present question as to its validity. It is quite too late to 
do so now, and I have no hesitation whatevV in refusing this appli- 
cation for revision. I wish, however, to say that in my opinion 
all Courts ought in all cases to be most careful that the provisions 
of section 506 of the Code of Civil Procedure are strictly complied 
with. It is the duty of the Court itself to see that the parties 
have signed the application for an order of reference themselves 
in person or that when the application, is signed on their behalf 
by a pleader that pleader is expressly authorized in w^*iting. A 
vakalat-namah in general terms is wholly insufficient. 

I reject the application with costs. 
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M§f&rs Bir J&kn Bianhgt Kni^M, Chief JusUce, and Mr, Jmiiee B%r WiUum 

JSurMU, 

MAHARAJA OF BENaIHES (Plaiktiff) v , NAKD RAM A5i> aktothb® 

Act Ifo. XV o/lS77 (Indian Ltmitation Act) Schedule II, Artiole7B — JSond^ 
Imtalmmts — Waimr of right to recover whole amount on non^papment of 
Limitation, 

Wbci© money secured by a bond is payable by instalments, with a condi* 
tion that the whole amount secured will become due upon non-payment of any 
instalment, the creditor is not bound to enforce this condition, but he may 
accept payment of instalments after due date — thereby, impliedly waiving" 
Ills right to sue for the whole amount due — and may sue upon a subseq^uent 
default in payment of any future instalment. JBasani Lai v, Gopal Farehad 
(1) distinguished. 

The plainfciff in this case gave a lease of certain property to the 
defendants for a term of fourteen years, from 1305 to 1319 Fasli. 
At the date of the lease there were certain arrears of rent due by 
the tenants of the propercy leased. These arrears the lessees agreed 
to pay, and they executed a bond for the same, payable by in- 
stalments. The instalments for 1306 and 1306 Fasli were 
paid, although not upon the due dates. The instalments due for 
1307 to 1309 Fasli not having been paid, the plaintiff sued to 
recover them. The defendants pleaded that as the first instal- 
ment had not been paid upon due date, according to the terms of 
the bond, the whole an^ount secured thereby became due and 
payable au on<», and the suit was therefore barred by limitation. 
The Court of first instance (Muusif of Mirzapur) decreed the 
plaintifiPs claim, but upon appeal the lower apj,ellate Court (Dis- 
trict Judge) upheld the contention that the suit was time- barred 
and allowing the appeal dismissed the suit. The plaintiff there- 
upon appealed to the High Court. 

The Hon^ble Pandit Bwidar Lai (for whom Dr. Tej Baka* 
dm* BaprvSj .for the appellant. 

Mr. M. L. Agafwala^ for the r^pondents. 


• Second Appeal Ho. 604 of 1006, from a decree of Syed Muhammad Ali, 
Difitrict J'udge of Mirzapur, dated the 23rd of M»*y 1906, reversing a decree 
of Behari Ii»l Merh, Esc[., Munsif of Mirzapur, dated the 31s6 of January 
1906. 


(1) Weekly Hotesi 1906, p 193* 
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STAiffLEy, C J., and Buekitt, J.— This appeal arises out of a 
suit brought by the plaintiff for recovery of arrears of instalments 
payable under a bond given to him by the defendants. The 
plaintiff gave a lease to the defendants of certain property for 
term of 14 years, namely, from 1305 to 1319 Fasli, At the 
ate of the deed there were arrears of rent due by the tenants, 
nd the defendants agreed to pay the amount of these arrears, and 
xecuted a bond for the same, payable in instalments. Thein- 
balments payable for the years 1305 and 1306 were paid, but not 
pon the dates fixed for payment, but thereafter. The suit which 
as given rise to this appeal was then instituted by the plaintiff for 
he instalments for the years 1307 — 1309 Fasli. His claim was 
net by the defence that the first instalment was not paid when 
tfell due, namely, on the 4tb of June 1898, and that consequently 
inder the provisions of the bond all the instalments became«forth- 
vith due and payable, and this being so the claim is barred by 
limitation. The Coiu't of first instance decreed the plaintiff^s 
jlaim, but upon appeal the learned District Judge upheld the 
contention that the suit was barred and dismissed the plaintiff’s 
claim. An appeal from this decree is now before us. 

A number of authorities have been quoted, including the case 
of Basant Lai v. Qopal Farshad (1), in which the question as to 
the rights of a creditor in respect of bonds payable by instalments 
was considered, It appears to us that a case of this kind must be 
deoided in view of the language of the ^particular bond which is 
the subject of litigation* In the bond sued on there is a provi- 
sion enabling the creditor on failure on the part of the defendants 
to pay any instalments on the appointed date, to sue for and 
recover the entire amount of instalments then remaining unpaid. 
This option is given to him in very clear terms. The words are 
^ har guna ikhtiar hoga,^ that is, it will be in his power to sue for 
the entire amount. When the first instalment became due on the 
4th of J une 1898, the plaintiff did not take advantage of the 
provision in the bond inserted for his benefit and sue for the entire 
debt, but accepted payment of the instalment for that year, as also 
the instalment payable for the succeeding year in various sums 
and at various dates. His forbearance to exercise the power given 
(1) Weekly Notes^ 1900, p. 193, 
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to him in the bond, is now set up as a defence to his suit for 
the imsomry of the balance still remaining unpaid. The article of 
the Limitation Act which is applicable to the ca«e is clearly article 
75. That article prescribes a period of three years for the insti- 
tution of a suit upon a bond payable by instalments from the time 
when the first default is made ; but there is this important qualifi- 
cation^ namely, unless where the payee or obligee waives the benefit 
of the provision; in that case limitation runs from the time when a 
fresh default is made in respect of which there is no such waiver. 

The question then is whether or not the plaintiff in this ease 
waived the benefit of the provision to which we ^ have referred. 
There was no express waiver, but waiver may be implied, and it 
is implied when a person entitled to anything does or acquiesces 
in something else which is inconsistent with that to which he is ^ 
entitled; for instance, a landlord by acceptance of rent after a 
forfature of the tenancy is deemed to have waived his right to 
insist on a forfeiture. Here, it appears to ns, the plaintiff impli edly 
waived his right to insist upon payment in a bulk sum of all the 
instalments remaining due when the first instalment was not paid 
on the 4th of J une 1898, and he accepted payment of the instal- 
ments for two years in various sums at various dates. It would be 
very unfortunate if it were otherwise. It would he to punish a cre- 
ditor for forbearance shown to his debtor, and compel him to press 
his demands at the earliest opportonity and insist upon speedy and 
full satisfaction of his claim. We cannot in this case take this 
stringent view of the law, which we are asked to do by Mr. Agar^ 
wala. We think that article 75 provides for this case and that 
under that article limitation starts from the time when the instol- 
ment for 1900 became payable. The suit was not therefore barred 
by limitation. We allow the appeal, set aside the decree of the 
lower appellate Court, and, as that Court has decided this cj^e upon 
a preliminary question, namely, that the suit is barx’ed by limitation, 
and we have reversed its decision on that question, and other issues 
have been left undetermined, we remand the appeal under the pro- 
visions of section 562 of the Code of Civil Procedure with directions 
that it be reinstated in the file of pending appeals and be decided 
on the merits. Costs here and hitherto will abide the event. 

Ajpfeal dcQfeed and cause remanded. 
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Sefore Mr, Justice Sir G-eorge Knox and Mr. Justice Jdiohards, 

EMPEROE V . KBHRI and others * 

Act Ko, 1 0/1872 {Indian Evidence Act J, section 30 — JSvidence — Confession^ 

Eefraoted confession^Use of retracted confession as against person maUng 

if and as against co^accused, 

A retracted confession may be itaken into consideration, that is, used as 
evidence, not only as against the person making it, bnt as against persons 
tried jointly with the confessing accused for the same ofEence. 

As regards the person making it a retracted confession may, even with- 
out any corroborative evidence, form the basis of a conviction. 

As regards other co -accused, although corroborative evidence may be 
necessary, it is not necessary that such corroborative evidence should by itself 
be sufficient to support a conviction ; and semlle that a conviction based on 
the unsupported evidence aiSordedby the confession of a co-accused would not 
be unlawful. 

Queen^Kmgress v. Maihu Lai (1) followed. JEmpress v. AsTiootosh 
GhwcTcerlutty (2) discussed. Queen v. Mohesh Biswas (3) referred to. 

The facts of this case were as follows ; — 

On the 14th of April 1906, the dead bodies of two men were 
found near the railway line not fat from a village called Ahan in 
the district of Aligarh. These were subsequently discovered to 
be the corpses of one Gafur Bakhsh, a printer of Agra, and of 
Muhammad Ayub, his manager. On the lOfeh of June 1906 one 
Kehri was arrested on a charge of being concerned in the murder 
erf these two men, and on the 12th of June 1906, Kehri made a long 
and detailed confession before a Deputy Magistrate, implicating 
himself in the murder, and stating that the instigators thereof 
were two rival printers of Agra named Bansidhar and Kanhaia 
Lai, between whom and Ghafur Bakhs^h considerable enmity 
seems to have subsisted. Kehri also stated that two other men, 
Kalian and Chandar, had participated in the actual murder, the 
murdered men having been beguiled to the place where they met 
their death by a false story originated by Bansidhar^and Kan- 
haia Lai that a man named Tota Ram, living at Pora, near where 
the bodies were found, had a press for sale. Kehri^s confession 
was, however, retracted on the 25th of July 1906, and he alleged 

* Criminal Appeal No. 1 of 1907. 

(1) C189?) L L. E., 20 All., 183. (2) (1878) I. L. E„ 4 Calc., 483. 

(3) (1878) 19 W. E., Cr. E„ 16, 
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that he had made it under the influence of torture applied by the 
|K)Iiea Kehri, Bansidhar and Kanhaia Lai were charged with 
the murder of Gliafur Bakhsh and Muhammad Ayub, were con- 
victed — chiefly on the confession made by Kehri — by the Sessions 
Judge of AHgarhj and sentenced to death. From these convic- 
tions and sentences all three convicts appealed. 

Babii Saiya Gharidra Mukerji^ for the appellant Kehri. 

Lala Kedar Nath^ for the appellants Bansidhar and Kanhuia 
Lai. 

The Government Advocate (Mr. A, E. Myves)^ for the Crown. 

Kxox, J. — This case has been submitted by the Sessions 
Court of Aligarh for confirmation of sentence of death passed 
upon Kehri, Aheria, and two brothem, Bansidhar and Kanhaia 
Lai We have al^ to consider appeals filed by all three convicts 
and all three are represented in Court by the same learned vakiK 
The learned Judge has considered the ease in a very long and 
elaborate judgment, and I do not propose to go into tiie facts 
at any great length except as they bear upon the real issue 
which was raised in appeal before us. 

The fact that Ghafur Bakhsh, a printer and publisher at Agra, 
and his manager, Muhammad Ayub, were murdered on the 13th 
of April 1906, is not denied and is abundantly proved. The 
questions which I have really to consider are, first whether 
Kehri was or was not one of the persons who mnrdered Ghafur 
Bakhsh and Muhammad Ayub ; secondly, whether Bansidhar and 
Kanhaia Lai, either or both of them, instigated Kehri to commit 
the murder above-mentioned. I think it well to state at once 
that the case before us is one in which, if we were to exclude 
from consideration the statement made by the convict Kehri and 
recorded by a Deputy Magistrate ou the 12th of June 1906, no 
conviction could follow. The statement is corroborated by other 
evidence, but most certainly the facts disclosed by that evidence 
are not of themselves sufficient to support a conviction. I there- 
fore propose to state why, after most prolonged and careful con- 
sideration^ I am satisfied that that statement is a true and reli- 
able statement. If that statement is true, Kehri was one of the 
murderers, and Kanhaia Lai and Banridhar instigated the mur- 
der# The statement made was, however, retracted on the 25th 
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July 1906. lu the Court of Session and also before us, Kehri 
says that he was forced to make the statement under severe 
police pressure, and there is evidence which shows that he was 
prepared to withdraw, if he did not actually withdraw, it as, far 
back as the 16th and 17th of June. Mr. Satya Chandra 
confined himself to the case of Kehri, contended that as regards 
Kehri the confession was inadmissible, first, because it was made 
by. Kehri while in police custody, and, secondly, because it was 
made by Kehri under distinct inducement offered him by the 
police to make it. Mr. Kedar Nath^ who confined his argu- 
ments to the cases of Bansidhar and Kanhaia Lai, contended 
equally strongly that as against his clients the statement having 
been retracted could not be considered at all, and even if it 
could be considered, it could not be proof of any facts against his 
clients and could only at the utmost be used to supplement evi- 
dence which in itself and by itself was sufficient to convict them 
of the offence charged. There being no such evidence on the 
record, to convict Bansidhar and Kanhaia Lai upon the so-called 
confession of Kehri would be illegal, 

I am fully conscious that the fact that the confession was 
retracted and that independently of it there is no evidence which 
would be sufficient to convict the accused of the several offences 
with which they have been charged, makes it necessary to exa- 
mine the confession most carefully and to consider with equal care 
the circumstances under which it was made. 

I will consider first the two objections put forward on behalf 
of Kehri. 

The murders were committed on the 13th or 14th April 1906. 
Kehri was not arrested until the 10th of June 1906, and the con- 
fession was placed on record just two days after his arrest. I 
find that the arrest took place in Agra. The officer who arrested 
him was a police officer from the District of Aligarh. Upon his 
arrest he was not taken to the Agra police station, though that* 
station was within a few paces of the place of arrest ; the officer 
who arrested him, produced him at once before a Magistrate of 
Agra, asked for a remand and stated that he wished to take the 
prisoner to appear before the Magistrate of Aligarh. On his way 
to Aligarh the train would pass Uathras, and th^ prisoner was 
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undoubladly taken to Hatibras poKoe station on the 11th and not 
produced in the Aligarh Magistrate's Court before the 12tL 

Mr, ^tya Charyl/ra contended that the above prwedure on 
the part of the arjrasting officer (especially his acting without 
consulting the police at Agra and Ms breaking journey at Hath- 
ras) irregular; and being irregular; open to grave suspicion. 
He also points to a passage in the evidence given by Abdul 
Ghafur Khan, the arreting officer, in which he says that when 
he arrested Kehri and got the remand he wanted Kehri to make 
a statement. The evidence then continues as follows ; — He said 
that as the Inspector was investigating he would make his state- 
ment to him. On the way to Hathras he asked me to send for his 
relatives. I did so. I reached Hathras with accused on 11th 
J une, at 2 P. M. The Inspector had not then arrived. He eame 
during the night dE the 11th at 8 or 9 P. M. and I put accused 
before Mm next day. Neither I nor any of my subordinates ill- 
treated Mm, He maintains that the proper inference to be 
drawn from this is that the police were between the 10th and 
the 12th using inducements to make Kehri confess and that the 
statement made by Kehri on the 12th was made under this induce- 
ment. The probability is, he adds, that the inducement was a 
promise of pardon. 

I have conadered these arguments very carefully. I have 
also taken into consideration the feet that the Magistrate who 
recorded the statement 'appears to have recorded it after satisfy- 
ing himself that Kehri was not making the statement under any 
inducement, threat or promise; and also the further fact that the 
prisoner had never up to the date of tMs appeal put forward the 
plea that he made the statement under the influence of any 
inducement. Before the committing Magistrate he denied having 
made any statement; and he added details of vile torture to 
which both there and in the Court of (Session he says he was sub- 
j^tod by the police* 

I have no doubt that the police did send for Ms relatives and 
that he w^ overpersuaded by his rdatives; or by the police, or by 
both, into making the statement which he did make on the 12th of 
June, but I am satisfied that he was not duped into it by a promSse 
of pardon, and that what he stated about torture is absolutely 
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untrue. I consider the record as made by the Deputy Magistrate 
and the evidence of Major Wooelwright as conclusive on this 
point. The probabilities too are against it. This is not the fiist 
time that Kehri has been under police arrest. He belongs to a class 
who are not ignorant of police methods^ and I feel sure that if 
any inducement of pardon had been held out to Kehri he would, on 
finding that the police were playing him false, have alluded to it 
on one^ of the several occasions on which he subsequently did 
make statements. 

I do not consider the confession open to exception on the 
ground that it was made under inducement brought about by 
torture or by any other irregularity. I fail to find this or any 
other misconduct on the part of the police. 

Coming to the statement itself (and I have examined it 
carefully both with and without the aid of the vakils who appear 
for the convicts) I do not find in it traces of its being a manufac- 
tured story. It is a very long and very clear statement. It is 
consistent throughout and Kehii most clearly takes upon himself 
the responsibility of the murder of both the deceased. It is a 
statement which I consider so probable that I have no alternative 
but to act upon it as being the truth, at any rate in w^hat concerns 
Kehri ; and find myself asking the question — Is there any provi- 
sion of law which renders it inadmissible so far as Kehri is con- 
cerned ? It is true that it was retracted, but the very way in 
which it was retracted leads to the conclusion that the retracted 
statements are the improbable and the original statement the 
probable statement. 

Giving full weight to .the danger of acting upon retracted 
confessions, as I can find nothing in the law which says that 
they cannot be used against the person who makes them, I find 
myself compelled to accept the statement made by Kehri as a 
true statement which convicts him of the offence of wliich he is 
charged. Both the character of the confession and circumstances 
under which it was taken indicate to my mind that the confes- 
sion was a voluntary confession when it was made and that 
when Kehri says he and Kalian went and killed Ghafur and 
Muhammad Ayub, he was telling the truth. A prisoner may 
be convicted on his own confession without any corroborating 
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evidence, and ring Cbnrt had held that, even when a confession 
has been retracted, if a Jndge believes that that confession con- 
tains a trae ojeonnt of that prisoner’s connection with the crime, 
he is bound to act, so far as that prisoner is concerned, on the 

eonfesion which ha believes to be true Qmen^Empress v. 

Maihu Lai (1 j. I do not therefore propose to <X)nsider further in 
his CMe the corroborative evidence beyond saying that there is 
such evident, I believe the confession, and this in itself makes 
it nw^sary to dismiss the appeal of Kehri. 

I next proceed to insider the case of the appellants Kanhaia 
lal and Banddhan 

Does the law anywhere forbid a Court in this country from 
considering at all against persons tried jointly for the same 
offence a mnfession made by one of such persons affecting himself 
and the persons who were being tried jointly, when such <K)nfes- 
mn has been subsequently withdrawn ? It appears to me that 
this is a limitation which does not exi>t in and would have to be 
introduced into the words used in section 30 of the Indian 
Evidence Act, 1872, and that to do so would be not to follow the 
law as it stands but to legislate. By making the confession, 
especially where it is made under the protection of a Court, the 
person who makes the confession has exposed himself to. the pains 
and penalties prescribed for the offence, and we have this guaran- 
I*. tee, quantum mUat^ for the truth of the statement. It may be 
a weak guarantee, but#it is some guarantee, and I cannot agree 
that the retraction of the confession, especially if that retraction 
bears on the face of it iridicia of being fake, can still further 
weaken the value which attaches to it when it has once been 
made. If something said by the prisoner afterwards puts a 
Court nj»n inquiry and raises the suspicion that it is inadmissible 
as a confession that suspicion may prove to be well founded or 
may engender a doubt and make it safer, to hold that it is 
inadmissible, and the fact that the prisoner made it together with 
all contained in it vanishes, so to speak, into thin air’’ and 
thm'e is no longer any basis, so &r as the confession is concerned, 
for inference of any kind. But if that something so said after- 
wards by the prisoner turns out to be false, we are thrown back 
(1) (1S97) I. L. R., 20 All., 133. 
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upon the original conclusion that until the contrary is shown the 
confession is facie voluntary and is admissible. Section 

30 adds that under the circumstances set out in that section it 
may be taken into consideration against others, and I agiee 
with what Garth, C.J., laid down in Empress v. Ashootosh 
Ghucherhutty (1) when he says: — do not see in what other 
way it} can be taken into consideration than as evidence. There 
is no provision in the vsection by which the confession is to be 
receivable against one prisonei’ in one way, and against the other 
prisoner in another way. But although the section does, in my 
opinion, make the confession admissible in evidence against either 
prisoner, the weight which ought to be attached to such evidence 
and the question whether taken by itself, it is sufficient in 
point of law to justify a conviction is a question for the Judge 
who tries the case/^ 

He goes on to say: — A confession l>y prisoner A which 
involves the guilt of prisoner B is of itself, unsupported by other 
testimony, evidence of the weakest possible kind against B. It 
is simply a statement of a thii’d person not made upon oath or 
affirmation, and I am of opinion that no Court ought to convict 
prisoner B upon such evidence.^^ 

I accept the first part of this statement as a sound exposition 
of the law upon the point and one with which I am prepared 
to agree j but with regard to the second portion, and with the ♦ 
utmost respect to the eminent Tudge- who delivered it I can 
only accept it with the reservation that it does not take into 
sufficient account the sanction which such a statement has from, 
first, the fact that the confessing prisoner has brought himself 
within the penalty of the law, and from the further fact that the 
statement is made in the presence and hearing of the co- 
accused, and it is therefore too much to say that it is evidence of 
the weakest possible kind. I go on to consider whether in the 
confession of Kehri there are any reasons evident upon the face 
of it which would disentitle that confession from being considered 
at all. Such a consideration would be the existence of malice on 
the part of Kehri against either Kanhaia Lai or Bansidhar or 
against both, the existence of any ground for the inference that 
(1) (1878) I. L. K, 4 Calc,, 483, at p, 490. 
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the police who coodiiofeed the ioveufeigation were wrongly interested 
in esIaHi^Mng a conviction against these men or either ofthem, 
or any indication that Kehri was trying to save himself at 
their expense. I find no trace of any ground for suspicion of 
this nature. Kehri, if actuated by any motive, may reasonably be 
supposed to be actuated by motives friendly to his masters. 
There is not a vestige of any evil motive on the part of the police 
who conducted the investigation, and Kehri in his confession 
does not anywhere appear to attempt to save himself at their 
expense. He does not attribute to them any conduct which is 
on the face of it absurd or improbalde. 

Is the confession supjwrted by other independent nnimpeached 
testimony in any particular point or points winch affect Bansi- 
dhar and Kanhaia Lai — Qmm v. Mohesk Biswas (1) ? I find 
that as regards Kanlmia Lai it is corroborated by such testimony 
in r^ard to motive on his part, in regard to the meeting between 
Bansidhar, Kanhaia Lai, Kalian, Kheri and Bhopal {vide testi- 
mony of Faiaz Husain ) on the I2th of April. There is also the 
fact that Kanhaia Lai did go to the railway station on the 12th 
and on the 13th of April. I have examined all the evidence bear- 
ing on thi«? by, and in the light of, the criticism applied to it by 
Mr. Kedar Naih^ and I find no difficulty in accepting it. It is, 
I consider, both independent and unimpeachable. There is the 
fact that he absconded. In the case of Bansidhar this evidence is 
not quite so strong and yge have not the visit to the railway station. 
There is the possibility that Kehri may^have got into the habit of 
viewing the two partners as together and of the same mind in all 
transactions and have thus been led to supposing that Bansidhar 
must have taken part in an affair of such magnitude affecting the 
business. This too may have affected the evidence of the other 
witnesses, notably that of Faiaz Husain. It is at best a weak 
doubt, !>ut weak or strong I am l>oimd to give him the tenefit of it. 

I woufd accept the appeal of Bansidhar, set aside the convic- 
tion, find him net guilty of the offence wtith which he is charged 
and direct his immediate release. 

Considering then both the statement of Kehri and the inde- 
pemlent evidence by which it is corroborated, I consider it 
(1) (1873) 19 W, B., Cr. E., 16. 


1907 


Empsrob 
Kehbi. 
Kmat, J, 



1907 

Ekpbbob 

V* 

Kehbi> 


442 THE IHBIAN LAW EEPOBTS^ [VOL« XXIX‘ 

proved that Kanhaia Lai did abet the murder of Ghafur Bakhsh 
and of Muhammad Ayub on the 13th of April 1906. 

The murder was a deliberate and carefully planned murder 
in which there are no extenuating circumstances, and there can 
be only one sentence. 

I would dismiss the appeals of Kehri and Kanhaia Lai, confirm 
the convictions and sentences and direct that the latter be 
carried out according to law. 

Eichabd^, J. — ^Bansidhar and Kanhaia Lai are brothers and 
carried on the business of printers, book-sellers and publishers at 
Agra. 

It is alleged that Bansidhar and Kanhaia Lai instigated the 
appellant Kehri and a man named Chandan, Aherias by caste, to 
murder one Ghafur Bakhsh. Ghafur Bakhsh carried on the same 
business in Agra as the appellants Bansidhar and Kanhaia LaL 
The case for the prosecution is that intense enmity sprung up 
between Bansidhar and Kanhaia Lai on the one side and Ghafur 
Bakhsh^on the other. As the result of this enmity Bansidhar 
and Kanhaia Lai determined to get rid of Ghafur Bakhsh and 
conspired with Kehri and Chandan for his murder. In pursuance 
of this conspiracy Ghafur Bakhsh and his manager Muhammad 
Ayub were decoyed to a jungle near a place called Pora and there 
brutally murdered by Chandan, Kehri and two other persons. 
It is not alleged that Bansidhar or Kanhaia Lai took any part 
in the actual murder. Notwithstanding the very able way in 
which each division o| the evidence has been criticised by 
Mr. Kedar Nath^ I have no doubt that great bitterness due to 
trade rivalry did exist between Bansidhar and Kanhaia Lai 
and the deceased Ghafur Bakhsh. The evidence on this point has 
been fully dealt with by the learned Sessions Judge, and I 
deem it unnecessary to refer to this part of the evidence in 
detail. 

On the 14th of April 1906, the dead bodies of two men were 
found near the Railway line in the vicinity of a village called 
Ahan. There can be no doubt whatever that the corpses were the 
corpses of Ghafur Bakhsh and Muhammad Ayub. It was not 
known whose the bodies were at the time, but they were photo- 
graphed and subsequently recognised. Whoever were the 
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A false story was invented that a printing press which belonged ®- 

fe> a maB named Tota Bam was for sale^ and by means of this ^ ^ 

story Ghafur Bakhsh and Mohammad Ayiib were decoyed to the 
place where they met their death. The dece^d left their homes 
at Agra to go to Pora to negotiate for the purchase of the piinting 
press. This is all clearly proved. The question remains whether 
the goilt of all or any of the appellants is established. Kehri 
mad© his confession shortly after his arrest. He was in the 
employment of Bansidhar and Kanhaia Lal^ and in his confession 
he states that his employers Bansidhar and Kanhaia Lai asked 
him to got a man to kill Ghafur Bakhsh ; that he went to his own 
village, a place called Ramna^r, about six miles from the spot 
where the bodies were afterwards discovered, and brought from 
thence Ms uncle Chandan ; that he produced Cliandan before Ban- 
sidhar and Kanhaia Lai in Agra ; that the false story of the piint- 
ing press and sale was then concocted, and that eventually Ghafur 
Bakhsh and Muhammad Ayiib on the I3th of April 1906 went 
from Agra to Pora by train and thence to the jungle where they 
were murdered by Chandan himself and two other persons, one 
named Kalian and the other Kundan. He says that subsequently 
in his presence Kanhaia Lai paid Chandan seven sovereigns of 
15 rupees for what he had done and promised to pay him more 
when the whole thing jvas hushed up. In this confession Kehri 
do^ not say specifically who it was who^sked him to get a man to 
kill Ghafur Bakhsh. His words are: — Bansidhar and Kanhaia 
Lai told me in their press that I should bring a man to murder 
Ghafur.^^ There is no doubt but that Kehri intended by his 
confession to implicate both Bansidhar and Kanhaia Lai, but he 
attributes separate and distinct action to Kanhaia Lai, who, he 
says, went to the Railway station on two occasions, first, on the 
12th April and, secondly, on the 13th, evidently to see that the 
deemsed actually started on their fatal Journey. He also allies 
that Kanhaia Lai paid Chandan his reward, as also a sum of 1 
ru|»e and 4 rupees to Kehri and Kalian, r^pectively. He 
makes no similar allegations against Bansidhar. Apart from the 
confession of Kehri the direct evidence against Bansidhar and 
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Kanhaia Lai is not very strong* A motive no doubt is established, 
and the false story which induced the deceased to leave Agra 
and go to Pora was just such a stoiy as might be invented by 
Bansidhar and Kanhaia Lai, They knew that Ghafur Bakhsh 
would be a likely and willing purchaser for a printing press of 
the description supposed to be on sale. Bansidhar and Kanhaia 
Lai are much more likely to have concocted such a story than the 
Aherias Kehri or Ghandan. Some weight, but not an undue 
weight, must be given to the fact that, while it is proved that 
enmity existed between the appellants Bansidhar and Kanhaia 
Lai and Ghafur, it is not suggested that either of the deceased had 
any other ,^enemies in the world. The learned Government Advo- 
cate has admitted, as he was bound to admit, that unless the con- 
fession of Kehri could be considered the case for the prosecution 
must fail. Without the confession of Kehri the evidence against 
all the accused is quite insufficient. This being so, it will he well 
now to consider whether or not we ought to admit this confession. 

I feel that this consideration is the most important part of the 
whole case. 

Kehri was arrested on the 10th eJune. His confession was 
recorded in accordance with law by a Magistrate on the 12th of 
June. On the 16th or 17th of the same month he placed a peti- 
tion in the hands of the authorities in which he complained that 
he had been tortured by the police with a view to his making a 
statement. On the 25th July Kehri denied that he had made 
any statement to the Deputy Magistrate, or that he had ever been 
before him, and he alleged cruel illtreatment against the police. In 
his examination at the trial Kehri still denies that he ever made 
Ifche confession before the Magistrate, and he repeats his allegations 
of torture against the police* 

On the 13th of June Kalian was arrested and on the 14th 
he was placed in the same lock-up as Kehri. Kalian was a fellow 
servant with Kehri in Bansidhar and Kanhaia LaFs employment. 
I find that there is no truth in the allegations of cruelty made by 
Kehri. He made no complaint to the Deputy Magistrate when he 
made his confession on the 12th J une. He made no complaint 
when he was admitted to jail on the evening of June 12th nor on 
the morning of the 13bh when Major Woodwright saw him. 
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H© did complain on tli© Idfelior iTth, and Major -Woodwright 
then examined liiin, but found nothing that would C')rroborate 
his story. Keliri^s denials that he made the confession at all 
to to© Deputy Magistrate and that he was brought before 
him are obviously fake. I agree with the learned Judge that 
Kehrik petition and retraction may probably be traced to the 
fact that Kalian, his fellow servant, was placed with him in the 
same lock-up on June 14to. It is then contended on behalf of 
the accused that the confession appears by the evidence to have 
been caused by the inducement or promises of the police. Kehri. 
himself never alleged that it was. At the same time we would 
reject the confession if we found anything to show that any 
promise or inducement was held out to Mm. The vakils for the 
accused strongly urge us to consider on this point the evidence of 
Abdul Ghaffar Khan and Muhammad Ishaq Khan. The former 
gaid : — When I arrested Kehri and got a remand in Agra on 
the 10th, I wanted him to make a statement. He said that as 
the Inspector was investigating he would make his statement to 
him. On tlie way to Hathras he asked me to send for his rela- 
tives. I did so. 

Muhammad Ishaq Khan says : — It was only on the 12th 
June T learned that Kehri wi4ied to make a statement. Two of 
his friends were tlun'e and they .-aid he v/ould loll the truth if he 
were promised a pardon. I said I could make no promise and 
that if accused witoed to make a statement he could. I told him 
that iK>wer to pardon rested with the Ceurt.^^ 

It is urged that we ought to draw the inference from this 
that the Sub-Inspector of Hathras was holding out to Kehri a 
promise of pardon, and the confession was wrongly obtained, and 
therefore irrelevant under section 24 of the Evidence Act. The 
Government Advocate on the other hand contends that no such 
inference should be drawn, that the Sub-Inspector was quite 
Justified in asking a man whom he had arrested to make a 
statement.. He did not ask him to make an untrue statement 
or any particular statement, and he made no promise, and 
Muhammad expressly states that he told KehrFs friends that he 
could not promise a pardon. The Government Advocate further 
points out that it is not any statement made by Kelui to the 
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police that is offered in evidence, but the confession made to the 
Deputy Magistrate after Kehri had expressly stated to the 
Magistrate that he made his confession of his own free will 
without any inducement, threat or promise. 

The confession was taken in accordance with law : there is 
nothing whatever in the confession itself to show that Kehri was 
making it on account of any promise or inducement. After most 
careful and anxious consideration, I have come to the conclusion 
that there is nothing in the confession or the evidence to make 
it appear to us that the making of Kehri^s confession was 
caused by any inducement, threat or promise. This being so, the 
confession is relevant and must be taken into consideration, not 
only as against Kehri but also as against Bansidhar and Kanhaia 
Lai. Later on I will deal with the question how the confession 
ought to be considered with regard to each of the appellants. 

The case for the prosecution is tbao the false story about the 
press was told to Ghafur by Ohandan, the uncle of Kehri. Kehri 
in his confession says that it was Cbandan who told the story. The 
evidence of Riaz Bakhsh and Paiyaz Husain is that a stranger who 
gave his name as Bhopal came and told the story to Ghafur, 
The prosecution of course say that the man who called himself 
Bhopal was Chandan. There is some discrepancy between the 
evidence of these two witnesses and the confession of Kehri, 
Kehri says that Chandan came to Agra, had an interview with 
Ghafur, went away for three days and ^then returned, and after 
two or three days’ stay i^i Agra took away the deceased. Both 
Riaz Bakhsh and Faiyaz Husain only speak of Bhopal coming 
on the 12th and 13th. Faiyaz Husain says he did not come 
before. The two different accounts are not irreconcileable 
because Bhopal might have come on the occasion mentioned by 
Kehri without either Riaz Bakhsh or Faiyaz Husain’s knowing 
of it. The point is only important as a test of the validity of 
Kehri’s confession, because I have not the slightest doubt, apart 
altogether from the confession, tliat a false story about the press 
was told to Ghafur by a strange man who called himself Bhopal, 
We will now consider whether the prosecution have proved the 
identity of Chandan. The prosecution relies first on the des- 
cription given from the first of the stranger who gave the name 
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Bhopal. TMs eomoHes with the d^cription of Chandan. Then 
mmm the evidenee that Kehri visited ChaDdan at thmr village 
Eamnagar ; that they left the village together, and there is strong 
evidence that Chandan was seen in Agra about the 12th or l3th 
of April ; it is also proved that when Chandan returned to 
Eamnagar he had money and was able to redeem ornaments and 
purchase grain; lastly, there is the undoubted fact that Chandan 
has absconded. If we believe the csonfession of Kehri, we mn 
have no doubt that Chandan and the man who gave his name as 
Bhopal w’-ere one and the same person. Kehri in his confession 
never mentions the name Bhopal. This does not at all show 
that the men were the same, perhaps rather the contrary. If, 
however, the confession was false and suggested by the police, it is 
hard to believe that Kehri would not have said that the murderer 
was Bhejm.! or that Chandan had given the name Bhopal. There 
is another discrepancy in the details of the story told by Kehri 
and by some of the witnesses for the prosecution. Kehri says 
(apparently speaking of the visit to the Eailway station on the 
12th when the train was missed) : — When we were going to 
the station Ghafur met an old man • • * and Ghafur had 

told him to tell his son to send paper cover to the station.^^ 
There is some inaccuracy about the translation. It would seem 
that what Kehri said was that Chandan had told Kanhaia Lai, 
that Ghafur had met the old man. This is much more probable, 
b^^ause of wurse Kehri was not going to the station with C3ian- 
dan and Ghafur. Nevertheless the incident of meeting the old 
man and sending for the paper cover is represented as having 
taken place on the 12th and not on the 13th by him. Khwaja 
Bakhsh d^tinctly says that the incident took place on iiie iSiii, 
and Ala-nllah makes it quite clear that the incident, if it 
happened at all, happsned on the 13th. 

It may be that Kehri made a mistake in his confession about 
the day oh. which this happened. It is also po^ible that the 
Deputy Magistrate in recording the long statement mistook 
Kdbri% meaning. The discrepancy certmnly exists and has not 
been expMned. Male Khan, who is alleged to be the old man 
whom Ghafur met, says that Ghafur did ask him to tell his son to 
send Ms prayer book and that he did so. He does not mention 

60 


1007 


EMrEUQB 

Kbebi. 

MchmrdMg j; 



1907 


Empbsob 

V. 

Kehei. 
MiclMrds^ «r, 


448 THE ihbtAn XjAw bepobts, [yol. xrtr, 

the date. This ’^dtness was considered a very hostile witness by 
the prosecution. He denied the rest of the statement he made 
before the committing Magistrate and his prosecution for false 
evidence has been ordered. There is also some discrepancy as to 
the dates of Chandan’s departure and return to his village 
Eamnagar. This uncertainty as to dates is almost universal in 
this country, so much so that one might almost suspect a case 
when the dates fitted in too well. The question is, do the 
several discrepancies I have mentioned cast such suspicion on the 
confession of Kehri as to make me disbelieve it, or any rate feel 
that I ought not to act on it ? 

The circumstances mentioned in the confession could not 
possibly have been invented by the police. Kebri was on 
the best of terms with his employers Bansidhar and Kanhaia Lai. 
There is not the smallest reason why he should have implicated 
them unless he was compelled to do so by the police. Mr. Kedar 
Kath has told us that he was employed by Bansidhar and 
Kanhaia Lai to defend Kalian, and the petition of appeal of 
Kehri is signed by Mr. Kedar Nath as well as Mr. Satya 
Chandra, The confession of Kehri in part is corroborated by 
direct evidence, some of it absolutely uncontroverted ; it is also 
corroborated by certain facts and circumstances. After careful 
consideration I have come to the conclusion that the confession 
of Kehri is substantially true. 

The next question is how far it can or ought to be used 
against the several accused. Kehri confessed ' himself to be one 
of the actual murderers of Ghafur Bakhsh and Muhammad Ayubj 
his confession affected the other accused who were being tried 
for the same offence, and section 30 of the Evidence Act enacts 
that such a confession under such circumstances may be taken 
into consideration against the person who makes the confession 
and his co-accused. Section 3 of the Evidence Act explains 
or defines the expression proved’^ as follows; — A fact is 
said to be proved when after considering the matters before it 
the Court either believes it to exist or considers its existence 
so probable that a prudent man ought under the circumstan- 
ces of the particular case to act upon the supposition that it 
I agree with the Full Bench decision in the case of 
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Emprem w Ashootosh Ohmkerbutty that themeaniDg of the legis- 
lative enactment in sectioo 30 of the Evidence Act that a con- 
fusion may betaken into consideration by the Court is that the 
Court may treat the <x)nfession in the circumstances provided 
for by the section as evidence. The weight to be given to 
such evidence and the way in which the Court ought to scrutinize 
such evidence is another matter depending upon the particular 
circumstances of every case^ but in all cases the Court should 
approach the consideration of such evidence with the greatest 
caution and with at least the caution with which the Coui'ts 
have always approached the consideration of the evidence of an 
accomplice or informer. In the cnd^ it seems to me, that the 
question which the court must ask itself is, do we believe the 
4?onfe®ion? It is urged on behalf of the appellants 2 and 3 
that, if the Court were to believe all the evidence that has been 
given against these appellants other than the confession of Kehri, 
they could not be convicted, and that this being tho case the con- 
fession of Ivehri, cannot be used to supjdy the missing links in 
the chain of the evidence, and a passage in the judgment of 
Jackson, J. in the case I have just referred to is quoted in support. 
The learned J udge says, at p. 491 cf the report : — In my 
opinion the confession spoken of in ^tion SO of the Evidence 
Act to put tlie intention of tho Legislature into a common English 
legal phrase, is evidence . . . but I think at the same time 

it is not singly sufficient to support a conviction, that it is to say, 
an accused person other than he who ha^s confessed cannot law- 
fully be convicted upon such confession alone, nor in my opinion 
ought he to be convicted on the ground of such confusion corrib- 
borated by circumstantial evidence unless the circumstances con- 
stituting corroboration would, if believed to exist, themselves 
support a conviction.^^ 

How in the present case, if we believe the evidence, it is 
proved that appellants 2 and 3 had a motive for getting rid of the 
deceased. It is proved that the deceased was murdered by a per- 
son in their employmenfe with the assistance of other persons. 
It is proved that the employ6 was on the best terms with his 
employers, and that he had any quarrel with the deceased other 
than the quarrel of his employers is not suggested. It is proved 
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that the murder Avas committed for a reward given bo the mur- 
derers as the wage for the act^ and there is evidence that one of 
the murderers^ not the employ^, was seen with the two appellants 
shortly before the murder was committed. Now I think it must 
be admitted that all these facts, even if believed, would not war- 
rant the conviction of the appellants 2 and 3. The missing link 
in the chain of the evidence is that there is, apart from the con- 
fession, no evidence to show that the appellants 2 and 3, or either 
of them, instigated the servant or any one else to commit the 
murder, nor is there any evidence to show that the reward which 
was paid for the murder was paid by the appellants 2 and 3 or 
either of them. Can the missing links be supplied by the con- 
sideration of, or, as 1 prefer to call it, the evidence of the confes- 
sion of Kehri ? This High Court has decided that an accused per- 
son can be convicted on the unsupported evidence of an approver. 
I can imagine many cases in which it would be impossible for the 
Court to disbelieve a confession, and I can see no reason why a 
Court could not legally convict an accused person on the unsup- 
poited evidence afforded by the confession of a co-accused. At 
the same time I think that it is very seldom that a Court would 
or ought to convict on the unsupported evidence afforded by the 
confession of a co-accused or the evidence given by an accomplice. 
At the same time I cannot agree with the dictum of Jackson, J., 
in so far as he says in the passage quoted that such a conviction 
would be unlawful. 

As I have already Suid, I believe that the confession of 
Kehri is substantially true. Taken as a whole, it is amply 
Corroborated by the other evidence in the case. A motive has 
been proved against Bansidhar and Kanhaia Lai, and Kehri, 
their servant, has confessed to having taken part in the actual 
murder. I feel that I am bound to act on the confession. I 
have already pointed out that the evidence against Bansidhar is 
not the same as against Kanhaia Lai. I have very little doubt 
that he knew of and approved of the murder, but I do not think 
that ifc would be safe to convict him. I would therefore dismiss 
the appeals of Kehri and Kanhaia Lai and acquit Bansidhar. 

By the Couet. — ^The appeal of Bansidhar is admitted. The 
conviction and sentence in his case are set aside. The appeals of 
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Kehri and Kanhaia Lai ard dismissed; the conviction and sen- 
tences are confirnieil; and we direct that the latter be carried out 
according Ijo law. 


APPELLATE CIVIL. 


Mf. JmticB Bamrji and Mr, Justice AiTcman^ 

RAM SHANKAR LAL (Dctbkdakt) ©. GANESH PRASADand akothbb 
(RMI lfTIf Fs) AifD BALDEO BAS ahd othees (Deeenpafts).* 

Mindu lam--" Title aeg^uired under will of deceased wife — Troperty demsed 
subject to mortgages---CompTomise of claims of remrsioners to estate of 
wife's father — Wature of devisees title not thereby altered. 

One Mnnni Lai, died leaving certain property, of wKicIi liis widow Jasoda 
Knnwar took possession. Jasoda Ktinwar died leaving the property by her 
will to ber daughter Anpnma, who also died after making a will leaving the 
property in question to her husband Ram Shankar LiL 

Both the wills provided that the devisee was to pay ojff certain incum- 
brances existing on the property. After the death of Anpurna the property 
was claimed by the reversionary heirs to Munni Laps estate, but this claim 
was settled by a compromise by which Earn Shankar Lai gave certain land to 
the claimants in consideration of their entirely withdrawing their claim to 
the rest of the property.* 

Meld that the compromise did not convey to Earn Shankar Lai the title of 
the reversioners; but that he took under the w'ill of his wife and could not 
therefore raise any defence to a suit for sale brought by the mortgagees 
vrhich Jasoda Kunwar or Anpurna could not themselves have raised. Mani 
Mmm Ku^mr r. Mmni Mulas Kmnmar (1), QoUnd Krishna Karain v, Abdul 
i^fgum (^) and JBmhhe Kumoar r. Bharam JDas (Z), referred to. 

This was a suit for sale on a mortg^e. The mortgage was 
executed on the Idthof March 1894, by Gaya Prasad and Jasoda 
Knnwar in favour of the predecessors in title of the plaintiffs. 
The mortgage comprised (1) certain immovable property former- 
ly of Mnnni Lai, the hnsband of Jasoda Kunwar; (2) mortgagee 
rights in certain properties acquired after the death of Munni 
Lai by Jasoda Knnwar, and (3) property, partly proprietary 
rights and partly morlgagee rights belonging to Gaya Prasad. 
By her will dated the 9th of July 1894 Jasoda Kunwar left all 
her property to her daughter Anpurna, and Anpurna, on the 13th 

^ First Apical No, 268 of 1904 from a decree of Babu Pramatha Nath 
Banerji, Subordinate Judge of Benares, dated the 5th of August 1904. 

(1) (1874) L, B., 1 I. A.157. (2) (1903) I. L. R., 25 AH., 546. 

(3) (1906) I L. R., 28 All., 352. 
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of February 1896^ made a will irt favour of her husband liam 
Shankar LaL Both mother and daughter died in February 
1896. Both the wills above referred to provided that the legatee 
was to pay off incumbrances already existing on the property. 
In this suit Earn Shankar Lai pleaded; inter alia^ that he was 
not liable to satisfy the mortgage debts inasmuch as he was not 
in possession iiijder the will of Anpurna; but by virtue of a deed 
of acquittance executed in his favour by Bhagwan Das and Mata 
Badal; the nephews of Munni Lai; who were reversioners to the 
estate of Munni Lai after the death of Anpurna, The Court 
of first instance (Subordinate Judge of Benares) decreed the 
greater portion of the plaintiffs^ claim; and from this decree the 
defendant Ram Shankar Lai appealed to the High Court. 

Babu Jogindro Nuth Ohaudhri, Babu Satya Chandra 
Mukerji and Mnnshi Onlzari Laly for the appellant. 

The Hon’ble Pandit Sundar Lai, Maulvi Ifuhammad Ishaq 
Khan and Babu Durga Gharan Banerji, for the respond- 
ents. 

Bakerji and AikmaN; JJ. — This appeal arises in a suit 
brought for sale upon a mortgage executed on the 16th of March 
1894; by Gaya Prasad and Musammat Jasoda Kunwar in favour 
of the predecessor in title of the plaintiffs respondents. Musam- 
mat Jasoda Kunwar was the widow of one Munni Lai; who died 
on the 8th of January 1883. They had a daughter named 
Anpurna Kunwar, who was married to the appellant Ram Shan- 
kar Lai. Both Jasoda Kunwar and Anpurna Kunwar died in 
February 1896. Jasoda Kunwar; before her death, made a will 
on the 9th of July 1894, in favour of Anpurna, and Anpurna, on 
the loth of February 1896, made a will in favour of her husband 
Earn Shankar Lai. The latter is in possession of the bulk of the 
mortgaged property since the death of his wife Anpurna Kunwar. 
Gaya Prasad, one of the mortgagors, is also dead. He is repre- 
sented in this suit by his son Baldeo Das. The properties com- 
prised in the mortgage consisted of — 

(1) certain immovable property which admittedly had belong- 
ed to Munni Lai ; 

(2) mortgagee rights in certain properties acquired by Mu- 
sammat Jasoda Kunwar after Munni Lai’s death ; and 
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(3) property which Btmd in the name of Gaja Prasad consist- 
iog partly of proprietary rights and partly of mortgagee 
rights. 

The Court below has decreed the claim save as to certain 
items of property, which, it has held, formed part of the estate of 
Mtinni Lai to which Jasoda Kunwar succeeded. Baldeo Das, 
the son of Gaya Prasad, has submitted to the decree. Earn 
Shankar Lai, who resisted the claim in the Court below, has 
preferred this appeal. An objection under section 561 of the Code 
of Civil Procedure has been filed by the plaintiffs respondents in 
regard to that portion of the claim which has been dismissed. 

One of the pleas taken in this appeal was that no decree could 
be legally made for the sale of the mortgagee rights. This plea 
was supported by certain rulings of this Court, but, as we had 
doubts as to the correctness of those rulings, we referred the 
question to a Pull Bench. The Full Bench has held that a decree 
for the sale of mortgagee rights can legally be passed in favour of 
a sub-mortgagee.’^ This decision of the Pull Bench disposes of 
the 4th plea taken in the memorandum of appeal. 

The first two pleas raised on behalf of the appellant are that 
no portion of ^he consideration for the mortgage in suit was receiv- 
ed by Jasoda Kunwar and that she executed the mortgage under 
the infiuence of the other mortgagor Graya Prasad, 

As regards the first of these pleas, it appears that the mortgage 
in question was executed in lieu of two prior mortgages, one of 
which was made by Gaya Prasad and the other by Jasoda 
Kunwar. We have considered the evidence, and it is clear that 
there was valid consideration for the mortgage in suit. 

As to the plea of undue influence, the Court below found 
against the appellant and the learned advocate was unable to refer 
us to any evidence which would warrant us in coming to a differ- 
ent conclusion. 

It is next urged on behalf of the appellant that the properties 
wmprised in the mortgage either belonged to Munni Lai or were 
aequir^ with funds left by Mm, and that such of the mortgaged 
property as stood in the name of Gaya Prasad also belonged to 
Munni Lai, Gaya Prasad being only a henamidar* It is 

Supra, p. 385, 
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contended that this being so, the mortgagee was bound to prove 
legal necessity for the mortgage made by Jasoda Kunwar and 
that he had failed to do so. 

On behalf of the respondents it i& argued that it was not open 
to the appellant to raise the above contention, inasmuch as he 
derived title under the will of his wife Anpurna Kunwar, who 
again derived title under the will of her mother Musammat 
Jasoda Kunwar, and, as the appellant is admittedly not the rever- 
sioner to the estate of Munni Lai, he cannot set up any defence 
which Musammat Jasoda Kunwar could not have put forward. 
In our opinion this contention of the respondents must prevail. 

We may mention that in the will whereby Jasoda Kunwar 
bequeathed the property to her daughter it was distinctly provided 
that she was to pay off the incumbrances already existing on the 
property. There is a similar provision in the will made by 
Musammat Anpurna in favour of the appellant. If, therefore, 
the appellant took the property under that will, he took it subject 
to the incumbrance in .favour of the plaintiffs, and he cannot plead 
that he is not bound to discharge it. He, however, contended in 
the Court below in the 12th paragraph of his written statement, 
and he also contends here, that he is not in possession under the 
will, but has acquired the property by virtue of a deed of acquit- 
tance executed in his favour on the 21st of January 1898, by 
BhagwanDas and Mata Badal, the nephews of Munni Lai, who 
were reversioners to his estate after the death of his daughter 
Anpurna. We have, therefore, to consider what title the defen- 
dant has acquired to the property. The document referred to 
above is printed at page 32 of the appellant’s book. It recites 
that after the death of Anpurna Ram Shankar Lai, her hus- 
band, has been, under a will executed by Musammat Anpurna 
Kunwar on the 13'th and registered on the 14th of February 
1896, in proprietary possession of the entire property mentioned 
in the said will.” The above extract negatives the "defendant’s 
allegation that it was under this document and not under the wiU 
that he got possession. In our judgment the title of the appul* 
lant to the property in question is derived from the wiU of his 
wife and the document x’eferred to above only affirms and 
recognizes that title, 
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After statiog that disputes Iiad arisen between Earn Shankar 
Lai and the executants legarciing the validity of the will execute 
ed by Anpiirnaj a:: cl that the executants were contemplating the 
iDStitnlion of a -uit against Earn Shankar Lai for i)oss6ssioii of the 
property, the clociimeat proceeds: — ‘"Bat thinking that we, the 
executants, shall have to undergo a or^' 0 1 deal of trouble in carry- 
ing on the liilgatioii, and that the result of the suit was also 
uncertain^ we settled the matter wdth Earn Shankar Lai aforesaid 
through the mtereession of Bomeoi the members of the brolherkwd 
in this way that Earn Shankar Lai aforesaid gave 11 bighas 17 
biswas of land specified bdow, to us, and we, the executants, 
accepted and took the 11 bighas 17 biswas of land in lieu of our 
entire right which we had to the property left by Munni Lai and 
Musammat Jasoda Kunwar, onr paternal uncle and aunt (respec- 
tively) and relinquish our claim to the entire movable and 
immovable properties, specified below, being the estate of Munni 
I-al and Musammat Jasoda Kunwar. We, the executants, and 
our heirs and representative>j shall never have any kind of claim 
to or charge on the movable and immovable properties left by 
Munni Lai and Musammat Jasoda Kunwar/^ It is contended 
that this constitutes a transfer to Earn Shankar of the reversionary 
rights of Bhagwan Das and Mata Badal, the executants of the 
deed, and entitles him as representative of those persons to ques- 
tion the validity of the mortgage on any of the grounds on which 
those persons could have questioned it. We are unable to accede 
to this mntention. We think that by this deed the executants 
of it, in view of the trouble and uncertainty which would attend 
a suit for possassion of the property, relinquished their claim to 
the property, waived their claim to bring such a suit, and admit- 
ted the title by virtue of which Earn Shankar Lai was then in 
possession. It did not in our opinion clothe Earn Shankar Lai 
with all the rights wMch the executants had as reversioners to 
Munni LaFs estate. In support of this view we may refer to 
what was said in the following cases : — JSani Mewa Kunwar v. 
Mam M^das Kunwar (1), Qobk^ Krishna Narain v. Ahdul 
Qayymm (2), Bmhhe Kunwar v* Dharam Das (3). As 

(1) (1874) Ti, E , 1 I. A., 157, at p. 166, (2) (1903) L L. R., 26 AIL, 

546, at p. 675. 

(3) (1906) I. L. B., 28 AIL, 362. 
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observed by their Lordships of the Privy Council in the case first 
mentioned, the deed of acquittance, which in reality is a com- 
promise, is based on the assumption that there was an antece- 
dent title of some kind^^ and it ^^acknowledges and defines 
V hat that title is.’^ In this view Earn Shankar Lal took the 
property under the will made in his favour and under the terms 
of the will he took it subject to the liabilities which existed 
on it. 

This relieves us of the necessity of considering the question 
as to what portion, if any, of the mortgaged properties formed part 
of Munni LaFs estate and whether there was legal necessity for 
the mortgage. 

In this view the plaintiffs are entitled to a decree for sale of 
the whole of the property covered by the mortgage. The result 
is that we dismiss the appeal with costs and allow the objections 
of the respondents under section 561 of the Code of Civil Pro- 
cedure with costs. We vary the decree of the Court below by 
directing that the decree be for the sale of all the property com- 
prised in the mortgage. We extend the time for payment of the 
mortgage money to the 26th Septeml)er 1907. Up to that date the 
plaintiffs will get interest on the amount of the mortgage debt 
at the contract rate and thereafter at 6 per cent, per annum 
until date of realization. 


Decree modified. 
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FULL* BENCH. 


Before Sir John Sianleg, Knight, Chief Jeuiiee, Mr. Juetiee Sir Q-eorge Knox 
and Jmtim Richards^ 

BIHAEI LAIj (BEiiiTOAKT) CHirmi LAI/ (Px.AiNriEFj 
Chd Froeidure Cade, seeiwns 5S1, 522 — Arhiiratim’^ Award — Decree onjud^^ 
mmi in acccrdamce with the award^Apfeal* 

Ti© matters in dispute between tbe parties to a suit pending in tbc 
Court of a Mnnsif were referred to arbitration. An award was delivered by 
tbe arbitrator to wbicb objections were filed to the effect that the arbitrator 
had been guilty of misconduct. These objections were, however, overrnled 
and decree was passed which was in accordance with, and not in excess of, the 
terms of the award. 

Meld that no appeal from such a decree 'would lie, the sole ground being 
^ that the arbitrator had been guilty of miscondnet. Simm Dal v. Miert 
Kmtwwr (1) distinguished. G^hnlam Khan v. Mnhaimmd Matsan (2) followed, 

Teis appeal was referred to a Fall Bench upon the recom- 
mendation of Knox and Eieliards, JJ., and for the ^reasons 
stated in the referring orders, which were as follows The facts 
of the case appear from the referring order delivered by Knox, 
J/ 

Khox, J. — This appeal is brought from an order j.)as8ed 
under section 562 of the Code of Civil Procedui-e. The matter 
in depute between the parties had been at their request referred 
to arbitration by the Court which was trying the suit. The 
arbitrator appointed by the Court returned an a waul, and to the 
award m relumed objection was taken by the plaintiff in the 
suit under section 521 *of the Code of Civil Procedure. He set 
out in his objection certain facts, and upon those facts charged 
the arbitrator with misconduct. The learned Munsif, before 
whom the award was, considered the award and the objection 
and came to this inclusion : — Ko misconduct h^ been shown, 
and the objection is only frivolous and vexatious.^^ The plaintiff 
then went in appeal, and the appeal was heard by the Additional 
District Judge of Aligarh. He considered afresh the alleged 
misconduct and found that the circumstances of the case suffici- 
f eutly w'arranted misconducl on the j^rt of the arbitrator as 

• Firit Appeal No, 75 of 1906 from an order of Bab u KhettbA Mohan 
Ghosh, Second Additional Judge of Aligarh, dated the 8tb of June 1906. 

(1) Supra, p. me (2) (1201) i. L. il., 29 Calc., 167» 
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explained in the case of Oanga SaTiUi v. Lehhmj Singh (1). He 
held that the award was in his opinion bad in law; set aside the 
decree which had been given upon the award, and remanded the 
case tinder section 562 oi the Code of Civil Procedure, It has 
nowhere been suggested, and indeed it cannot be suggested^ that 
the decree which the Miinsif gave was in excess of^ or not in 
accordance with, the award. 

Before us it is contended that the lower appellate Court has 
no jurisdiction to hear the appeal which was presented to it, and, 
but for a decision to which I shall presently refei^ I should have 
held that both by Statute and by a Full Bench ruling of this 
Court the matter was cmcluded and that no appeal did lie. It 
is contended for the respondent that the provisions of section 522 
are not exhaustive and that under section 540 an appeal does lie 
from the decree. Now section “640 runs as follows : — Unless 
when otherwise expressly provided by this Code or by any 
other law for the time being in force, an appeal shall lie from the 
decrees, or from any part of the decrees, of the Courts exercising 
original jurisdiction to the Courts authorized to hear appeals 
from the decisions of those Courts.^^ It seems to me, especially 
bearing in mind that the right of appeal is a right created by 
Statute and does not lie where the Statute does not make provi- 
sion for it, that section 522 is one of the exceptions to which 
section 540 refers when it says that unless when otherwise 
expressly provided by this Code, etc/’ -There is further a Full 
Bench Euling of this Court — Ibmhim Ali v. Mohsin AU (2), 
and there is the Privy Council judgment in Ghulam Khan v, 
Muhammad Hassan (3). In this last named case the same 
contention that section 522 was not exhaustive was raised, and 
in spite of it their Lordships of the Privy Council held that 
they would be doing violence to the plain language and the 
obvious intention of the Code, if they were to hold that,. an appeal 
lies from a decree pronounced under section 622, except in so 
far as the decree may be in excess of or not in accordance with tbe 
award. The principle of finality which finds expression in the 
Code is quite in accordance with the tendency of modem decision 

(l) (1887) 1. L. lU 9 All, 253. (2) (1896) I. L. R., 18 All, 422. 

(3) (1901) I. L. B., 29 Calc., 167. 
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ill this coiiEtry, The Mme baa long gone by since the Courts 
of this counlry showed any disposition to sit as a Court of Appeal 
on awards in respect of matters of fact. See Adams v. Cfreat 
North of *Scath.nd Railway Company (1). 

The learned vakil for the respondent", however, called our 
attention to a very recent case — Sham Lai v. Misri KunwaTj 
F. A. No. 98 of 1905. The decision is one entitled to our most 
careful consideration, but, with the utmost respect to the learned 
Judges who decided it, I find it impossible to distinguish that 
case from the present, and, in view of the circumstances already 
set out, to follow it. So far as I can see the ruling of their Lord- 
ships of the Privy Council reported in I. L. R,, 29 Calc., 167, 
was not cited. In Sham Lai v. Misri Kunwar the objection 
of miscK>nduct "was taken in the Court to which the award was 
returned, and the Court overruled it in the following words : — 
I hold that the arbitrator did hold matings and make inquiry 
and did make the award.^^ This was a finding by the Court in 
spite of the arbitrator himself having said that the award sub- 
mitted by him was a bogus award. As so much stress is laid 
upon this case, I think it better to refer this case to a Pull Bench 
in order that the point that arises, viz,^ whether, when an objec- 
tion of mi-couduet to an award has been heard and decided by 
the Court to which an award was returned, and the objection has 
been overrnlefl, and the decree which followed upon the award 
is not in excess of atfd is in accordance with the award, an 
appeal still lie? upon any point, or whet^r that decree is not as 
regards appeal absolute and final. 

Richabi^, J. — This is an appeal from a decree made on an 
award. It is not alleged that the decree is in excess of or not in 
accordance with the award. The defendant contends that under 
the proviaons of section 522 of the Code of Civil Procedure no 
appeal lay the lower appellate Court. Section 506 of the Code 
provide that the pai’feies may refer any matter in difference 
between them in suit to arbitration. Dae oare is taken that the 
matters shall only be referred to arbitration when the parties 
make the application in person or through their pleaders, who 
must be specially authorised in writing to do so. Parties are not 


(i) L. B., ISOi, A. C , 3i. 
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1907 bound to refer their differences to arbitration. They do so 
iiHABi entirely of their own motion and of their own accord. Section 
Lal 621 provides that no award made after matters have been referred 
Chvitki be set aside except on certain grounds which are specified 

in the section. Section 622 provides that if no application is 
made to set aside the awards or if the Court after hearing an 
application to set aside the award has refused to do so, the Ooui't 
shall proceed to give judgment according to the award. The 
section then continues: — Upon the judgment so giv^n a 
decree shall follow .... No appeal shall lie from such decree 
except in so far as the decree is in excess of or not in accordance 
with the award.-^^ It seems to me very clear that the Legislature 
intended that where parties of their own free will submit their 
differences to arbitration, they should have the opportunity of 
attacking the award provided by section 621 and no other oppor- 
tunity. Parties who submit their differences to arbitration must 
be taken to have notice of the provisions of the Code. They 
cannot complain if in occasional cases a decree follows a doubtful 
or even a bad award. This seems to me to be the view that was 
taken of the section by the Privy Council in the case referred to 
by my learned colleague. The attention of the Court when de- 
ciding the First Appeal No. 98 of 1906 does not appear to have 
been called to the case of Ohulam Khan v. Muhammad Hassan 
(!)• 

On this the appeal was directed to be laid before a Bench 
consisting of the Chief Justice and Knox and Richards, JJ. 

Munshi Gulzari Lal^ for the appellant, submitted that the 
Court of fi^rst instance having overruled the objections taken to 
the award and made a decree in accordance therewith, the lower 
appellate Court had no jurisdiction to touch that decree even if the 
awaid were void — Qhulam Khan v. Muhammad Eassan (Ij. 
But here the award was not void : it was impeached only on the 
ground of misconduct, and the decision of the first Court upon 
this question was final — lirahim Ali v. Mohsin Ali (2). 

Dr. Satish Chandra Banerj% for the respondent, submitted 
that an appeal would lie from a decree purporting to be passed 
in accordance with a so-called award where theie was no award 
(1) (1901) L L. B., 29 Calc., 167. (2) (1896) I. L. R., 18 AH, m 
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ia law. feetlaa 522 of the *Oode of CSvil Pro<^dure presnpposes 
a raid aad legal award* This was the established doetrine of 
all the Indian QmiirS before the Privy Council judgment in 
Qh%l%m KfiMTh's ease was prononnead, and that had not in any 
way altered the hw. Here the award was bad in law for 'Hhe 
refusal to receive proof where proof is necessary is fatal to the 
award^^ — Rassell on Arbitration, 9th ed*, p* 143. The case of 
SAam Lai v. Mmri Kumwxr (1) was in point, for there the ob- 
jection taken to the award was one purely of miseondnct, and it 
was treated and adjudicated upon as such in the Court below ; and 
in the High Court it was held that there was no legal award ^ 
by reason of the grave misconduct of the arbitrator. 

The appellant was not called on to reply. 

Stanlbv, C. J. — I am cl^rly of opinion that no appeal in 
this Section 522 of the Code of Civil Procedure provides 
that where a decree has been passed in accordance with an 
award no appeal shall lie from such decree except in so far as 
the decree is in excess of or not in accordance with the award/^ 
AH that is alleged in this case is that the arbitrator was guilty of 
misconduct. It is admitted that the decree is in accordance with, 
and not in QT^ms of, the award. This being so, it appeare to me 
that the Legislature in very clear terms has prohibited the insti- 
tution of an appwl. There appears Ik) have been some mis- 
apprefcnsion of a judgment delivered by a Bench of this Court of 
which I was a member in P. A. No. 98 of 1905 (Lola Sham L(d 
and another v. Mmmmmat Misri Kun^dar ). In that case I and 
my colleague set aside a decree passed upon a so-called award, 
on the ground as clearly appears from the judgment that Iheie 
was no award in fact or in law. The arbitrator who is said in 
that ca^ to have made the award, was examined and he depc^ed 
that he did not make any award in the presence of the partis ; 
that the award then before the O^urt was in Ms bag, but that he 
did not intend to make it ; that it was only to threaten the par- 
ties that he kept in his bag the award and also another of an 
entirdy contrary nature/^ The suggestion in that mse made by 
the learned counsel for the appellant was that somebody had 
abstracted this so-called award from the b^ and filed it in Court. 

(1) Su£rm, p,426. 
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We were not disposed to entertain- that suggestion, but both my 
colleague and myself came^to the conclusion that the paper which 
was filed was not intended by the arbitrator to be his award or 
to be the basis of a decree, and therefore it was wo set a-^ide the 
decree. That is not the case here. The case here is that of an 
award actually prepared by the arbitrator and filed in Court by 
him — an award which ho intended should be acted upon and should 
form the basis of a decree. It is alleged that he was guilty of 
misconduct in not hearing the evidence of certain witnesses. If 
he was guilty of misconduct, the course open to the parties was to 
proceed under section 621. It appears to me that the question 
before us is concluded by the decision of their Lordships of the 
Privy Council in the case of Qhulam Khan v. Muhammad 
Hassan (1). I would, therefore, allow the appeal. 

Knox, J. — I am also of opinion that in this case there was 
an award, and all that was alleged against the award was mis- 
conduct on the part of the arbitrator. The alleged misconduct 
was inquired into and the Court finding no misconduct proved, 
overruled the objection and passed a decree which was in accor- 
dance with and not in excess of the terms of the award. The 
result was that no appeal lay to the District Judge, and the order 
of remand passed by him must be set aside. 

The learned Chief Justice has distinguished the case which 
was relied on by the teamed advocate for the respondent and 
shown that it has no application to the cage before us. 

Eiohabds, J. — I also allow the appeal. My reasons are 
given in the order of reference delivered on the 16th of March 
1 * 907 . , 

By the Coubt. — T he order of the Court is that the appeal be 
allowed and the order of remand of the lower appellate Court be set 
aside and the decree of the Munsif of Kasganj be restored with 
costs in all Courts. 

Appeal decreed'* 

(1) (1901) T. L. R., 29 Cale., 167, 
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before Mr. Justice Aihmun^ 

SHEO NABAfX (Dsfekda^tt) c. NUB MUHAMMAD akd AKOTHiBr(PiiAlK- 

TlPf S, ' 

JSmmiim qf decree Stde in execution Furehuee of share in ffofefi$ to s<Me 
extent mmmherei — Presumption — Civil Procedure Code^ section 318 — 
Act Wo, XV of 1B77 ( Indian Limitation Act) schedule It, article 138— 
Suit for possession. 

Where in execution of a simple money decr^ an undivided share in immo- 
vahle property, part of which was subject to mortgages, was sold, it wssheld 
that in the absence of speciSc indications to the contrary it must bo pre- 
sumed that the share sold was, as far as might be, the share which was not 
incumbeied. 

Meld also that the fact that an applicatio n under section 318 of the Code 
of Civil Procedure made by an auction^purehaser has been rejected **0 made 
beyond time is no bar to a suit for possession of the property pnrchased* 
Seru Mohum Bania v. Bhagohan Din Band eg (1) and Kiehori Mohun Bog 
Chmdhrg v. Chunder Waih Pal (2) followed. 

The facts of this case are as follows : — 

One Param Singh owned an undivided share in a village, amount- 
ing to 9 annas 11 pies, 8 chataks. Out of this stare he mortgaged 4 
annas to Sheo Narain. Another 2 anna share be mortgaged to one 
Magan LaL The rest was free from incumbrances* One Kale 
Khan, the predecessor in title of the plaintiffs, held a simple money 
decr^, against Param, in execution of whicha 4 anna share was at- 
tached and sold, and pnrchased by Kale Khan and Lai Khan fer 
Es. 100. In February 1902, the plaintiffs applied under secfcidn 318 
of the Code of Civil Procedure to be put into possession of the 
property purchased. This application was, however, rejected on 
the 1st March 1002 as bevond time. The plaintiffs then instituted 
the present suit to obtain possession of the share purchased by them* 
The unincumbered residence of Param’s original share was repre- 
sented by 3 annas^ 11 pies and 8 chataks, and this had been given 
by Param’ji widow, Musammat Maharani to Sheo Narain, 

The Court of fii si instance (Munsif of Lalitpur) found tha^ 
the share purchased by the plaintiffs was the 4 anna share 

• S«cott<l Appeal No. 521 of 1905, from a decree of A. Sabonadiere, Esq., 
llistricfc Judge of Jbaiisi, dated the 8th of March 1905, reversing s decrte 
of BabuLadli Prasad, Munsif of Lalitpur, dated the 3rd of January 1905. 

(1) (1888) I. L. B., 9 Calc., 602. (2) ^887) I. L. B., 14 Cajc., 644 
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mortgaged to Sheo Narain and SLibfect to his decree. The lower 
appellate Court, however^ came to a different conclusion and 
decieed the plaintiffs’ suit. The defendant Sheo Narain appealed 
to the High Court. 

Mr. 0, W. Dillon and the Hon’ble Pandit Madan Mohan 
Malaviya^ for the appellant. 

Hon’ble Pandit Sundar Lai, for the respondents. 

Aikmah, J. — This appeal arises out of a suit brought by the 
plaintiffs respondents to obtain possession of certain immovable 
property under the following circumstances. One Param owned 
an undivided share in a village. The extent of his share was 9 
annas 11 pies 8 chataks, that is^ he held a 10 anna share all but 
a very small fraction. Of this share he mortgaged to Sheo 
Naram; defendant; appellant here; a 4 anna share. Another 
2 anna share he mortgaged to one Magan Lai. The rest was 
free from incumbianoe. Kale KhaU; the predecessor in title *of 
the plaintiffs, held a simple mooey decree against Param, in 
execution of which he applied for attachment of a 4 anna share 
out of Param’s estate. A 4 anna share was attached, sold and 
purchased by Kale Khan and Lai Khan on the 20th of April 
1895 for a sum of Es. 100. In February 1902, the 
plaintiffs applied under section 318 of the Code of Civil Pro- 
cedure to be put into possession of the property purchased. Their 
application was rejected on the 1st of March 1902 as beyond 
time. The plaintiffs thereafter instituted the suit out of which 
this appeal arises to obtain possession of the propeity which they 
alleged they had bought. The mortgage in favour of the appel- 
lant Sheo Narain was a mortgage by condidonal sale. At the 
time when Kale Khan put his simple money decree into execu- 
tion, Sheo Narain had already got a decree nisi for foreclosure, 
which was subsequently made absolute. Magan Lai, the other 
mortgagee, also got his moitgage against the 2 anna share enforced 
by a decree. Param then died. His widow Musammat Maharani 
made a gift of the remaining 3 anna 11 pie 8 chatak share to 
the appellant Sheo Narain, The suit is to recover possession of 
that share as representing what was sold at the auction to the 
predecessor in title of the plaintiffs. The Court of first instance 
louud that the share purchased at auction was the 4 anna share 
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mortgaged to 8b ©o Naram ani sabjeet to his decree. On appeal 
the learned DfetricI Judge came to the opposite conclusion and 
decreed the plaintiffs’ suit. The defendant Sheo Narain comes 
here in sewnd appeal The case has been very fully and ably 
argued by his learned counsel. But the arguments of the learned 
counsel have failed to satisfy me that the decision of the learn- 
ed District Judge is wrong. At the time of the attachment in 
execution of the simple money decree, the judgment-debtor Param 
possmsed only the equity of redemption in 6 annas out of his 
estate, the remainder, ic., 4 annas all but a minute fraction, 
was unincumbered.^ Ther#is nothing to show that when the 
decree-holder applied for attachment of a 4 anna share in execu- 
tion of his money decree, he meant to or did apply for the attach- 
ment of an incumbered 4 anna share of his judgment-debtor. 
The presumption would be entirely against his having done so. 
The sale notification has not been produced, and there is nothing 
to show what was advertised for sale. In the paper showing the 
property attached in execution of the simple money decree it is 
dfcsoiibed as a ^^4 anna siiaie in mauza Jagatpura, valued at 
Es. 50 standing in the name of Param. ” No mention is made 
in this fard-i4aliqa of aay incumbrance. The learned counsel 
relies upsn a paper which has been produced and which is called 
or list of purchasers at auction. It is true that in 
this there is a reference to an incumbrance of Es. 148. How 
this came to be entered in the fard-iddt is explained by the 
learned Judge. The share advertised for sale being an undivid- 
ed 4 anna share and 6 annas of Param’s property being under 
mortgage, a portion of the 4 anna share attached must in any 
ease have been subject to incumbrance. I fully agree with the 
learned District Judge in holding that the presumption is in 
favour of the auction purchaser having bought unincumbered 
property so far as it was possible for him to do so. This disposes 
of the first three pleas in the memorandum of appeal. The fourth 
plea was based upon the decision in the case of Itaja Inayat 
Singh V. Begam (1). In my opinion that case 

is lEstinguifehaHe from the present case, for there, on the appli- 
cation of the auction purchaser himself, the property had been 
(1) (1904) I. L. R., 97 AIL, 9?. 
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iiotified as subject to incumbrance^ which is not the case her^ 
The last plea is that such a suit as this is not maintainable. In 
my opinion there is no force in this plea. The suit is one of the 
suits described in article 138^ schedule II, of the Limitation Act. 
The mere fact that the auction purchasers or their representa- 
tives failed to apply within time to be put in possession under 
section 318 of the Code of Civil Procedure does not deprive them 
of their right to bring a regular suit, vide Seru Mohun Bania v* 
Bhagohan Din Pandey (1), Kishori Mohun Roy Gkowdhry v. 
Chunder Math Pal (2). I have not been referred to any ease 
IB which an opposite view has b^n taken. For the above 
reasons I am of opinion that the appeal fails, and it is dismissed 
with costSt 

Appeal dismissed, 

REVISIONAL CIVIL. 


before Mr* Justice Richards, 

ASHIQ ALl (Petitionee) «. MOTI LAL (Opposite Pabty), * 

Civil Procedure Code, sjotion — 'Insolvency — Security for Jiliny applica^ 

tion hy judgment^dehtor to he declared insolvent. 

The petitioner gave security for one Aziz, who had been arrested in exe- 
p^tion of a decree. He deposited a sum of money in Court on condition if an 
application which was to be made by Aziz within a time specified to be de- 
clared insolvent was rejected on any ground whatever, the amount deposited 
would be paid to the decree-holder. The judgment-debtor duly presented his 
application for a declaration of insolvency, bu«t before any order coaid be 
passed on it he died HeZfJ^that the condition of the security was not f ul- 
dUed, and the decree-holder was not entitled to the money deposited by 
the surety. Rrishnan Nayar v. Ittinan Uayar (3) referred to. 

Ore Aziz having been arrested in execution of a Civil Court 
decree, one Syed Ashiq Ali deposited a sum of money for him in 
Court as security. The terms of the security were that if an appli- 
cation which was to be made by Aziz within a time specified to 
be declared insolvent was rejected on any ground whatever, the 
amount deposited would be paid to the decree-holder, ^ziz duly 
made his application to be declared insolvent ; but before any 


Civil Bevision No. 64 of 1906. 

(1883) I. L. R.. 9 Calc . 602, (2) (1887) I. L. R., 14 Calc., 644. 

(3) (1901) I. L. R, 24 Mad., 637, 
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»der «)iild be made on it he died, on the 16feh April 1906. On the 
19th April 1^)6, the dwree-holder applied for the payment to him 
of the money depc^itecl by Syed Ashiq Ali. The Coart, however, 
refasrf this application, bat subseqnently, on a fresh application, 
made to it, directed that the money should be paid. Against this 
ortier Syed Ashiq Ali applied in revision to the High Court. 

Munshi Oohul Prasad^ for the applicant. 

Dr. Satisk Chandra Banerji^ for the opposite party. 

Eichabm, J. — A decree was obtained against one Am. In 
execution of that decree Aziz, the judgment-debtor, was arrested. 
After some time Syed Ashiq Ali deposited a sum of money as 
security in Court. The terms of security were that if an 
application which was to be made by Aziz within a time speci- 
fied to be declared insolvent was rejected on any ground what- 
ever, the amount deporited would be paid to the decree-holder. 
Aziz duly made his application to be declared insolvent Before 
any order could be made Aziz, the judgment-debtor, died on the 
16th of April 1906. On the 19tb of April the decree-holder 
applied to the Court that the money deposited by Syed Ashiq All 
should be paid to him. The Court made an order on the 21st of 
April refusing this application on the ground that the security 
was only given to secure the appearance of the judgment-debtor. 
The learned Judge had evidently in his mind the provisions 
of section 336 of the Code of Civil Procedure, which provides 
that when a judgment*debtor is arrested the Court is to release 
him if he furnishes security Ae wUl appear when called 
npon and will within one month apply to be declared in^ 
Bolvent On the 24th of April the decree-holder made a fresh 
application that the money slioiild be paid to him and on the 
24tl of May 1906, notwithstanding the order of the 21 st April 
1906, the Court oi dared that the amount deposited by Syed 
Ashiq Ali be paid over to the decree-holder. This is the order 
which the applicant now ashs to set aside in revision. The 
security which was furnished was not in strict accordance with 
the provisions of section 336. The security went so far as to 
undertake that if the application of the judgment-debtor to be 
declared insolvent was rejected, on any ground whatever, the 
money should be paid to the decree-holder. It seems to me that 
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on the merits the decree-holder was not entitled to get this 
money. The application of the judgment-debtor was never re- 
jected. His death rendered an order under section 351 of the 
Code of Civil Procedure impossible, and even assuming that the 
security was bound to the full extent of his undertaking when he 
deposited the money, in my judgment, the Court ought fco have 
given back to him the money deposited after the death of the 
judgment-debtor. The decree-holder contends that, even assum- 
ing that the decision complained of is wrong, this Court ought 
not to interfere in revision. This contention is met by the appli- 
cant by pointing out that so long as the order of the 2 1st of April 
stands, the lower Court had no jurisdiction whatever to make 
the order of the 24th jof May 1906. Under all the circumstances 
I think that this is a case which I should entertain in revision. 
As I do entertain it, I think on the general merits Syed Ashiq 
Ali is entitled to the money deposited in Court. In an exactly 
f'imilar case — Rrishnan Nayar v. Iftinan Nayar (1) it was held 
that where the judgment-debtor died before the expiration of 
the time granted for making an application for insolvency, the 
security wa® released. I allow the application and set aside the 
order of the 24th of May 1906. I make no order as to cost a. 

Applicahon allowed. 


Before Mr, Justice Bichards, 

J. Gr. WILLIS AND OTHERS ( iPPLIOANTS) V. JAWxVD HUSAIN AND OTHERS 
(Opposite paeties)*. 

Ciml Procedure Code, sectioTts 622,623, 626 and Beview of judgment^ 

A;pplioation for remew rejected — Berision — Small Cause Court smt. 

An application for review of judgment in a Small Cause Court suit was 
rejected, wrongly, on the ground of a supposed deficiency in the court fee paid 
upon the application Meld that this order was open to revision. Bam Laly^ 
Batan Lal (2) distinguished. 

This was an application in revision arising out of a suit in a 
Small Cause Court iu which the plaintiffs claimed a sum of 60 or 
65 rupees alleged to be due by the representative of a deceased 
pleader to them as executors of the Will of one T. A. Martin. 
The defendants contested the suit and claimed a set-off amouatiug 


• Civil Eevision No, 48 of 1906 

(1) (1901) I, L. R., 24 Mad, 637, (2) (1904) I. L,. R., All, 572. 
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to abottt Es. 120» The Ootiit of Small Causes dismissed the 
pkiutiffs’ suit and decreed the whole set-off claimed by the defen- 
clanfe. The plaintiffs applied for a review of judgment within 
the period of 90 clays allowed for such an application, and paid 
a ojurt fee of Rs, 4-8-0. The Court, however, without going into 
the merits of the application for review, decided that the plaintiffs 
should have paid a court fee upon their claim and also on the 
amount claimed as a set-off by the defendants, and rejected the 
a]pl:er.::an without giving time to pay in the deficiency. The 
plaintiff^s thereupon applied in revision to the High Court. 

Babu Bdtyoii Chandra Muherji^ for the applicants, 

Mr. Karamat Husain^ for the opposite parties. 

RiCHAFiBS, J. — In this case the plaintiffs sued for a sum be- 
tween Rs, 60 and Rs. 65 aUeged to be due by the representatives 
of a deceased pleader to them as executors of the Will of one T. 
A. Marlin, derea-ed. The defendants contested the claim of the 
jsiaintifis and claimed a set-off amounting to about Rs. 120. The 
ca^se was heard by the Judge of the Small Cause Court, who dis- 
missed the plamtiff*s’ suit and decreed the whole set-off* claimed by 
the defendants. An application was made for i-eview of judgment 
and the plaintiffs paid a court fee of Es. 4-8. The Court below, 
without going into the merits of the application fur review of 
jiilgment, decided that the applicants should have paid a couiij 
fee to cover a sum equivalent to the amount claimed by the plaintiffs 
in their plaint plus the^amount claimed by the defendants as set- 
off. No time was given to the applicants to pay this additional 
court fee. The application for review of judgment was made 
** within 90 days from the date of the decree. The pkintiffs now 
geek to set asidetlieorderrejecting the application for review on 

the ground that the court fee paid by them was more than suffi- 
cient and that they in any event should have been allowed time t® 
pay the additional court fee. Article 5 of the first schedule oi 
the Court Fees Act of 1870 expressly provides that where an appli- 
cation for review of judgment is made within 90 days and where 
there has been no appeal, the proper fee payable by the applicants 
is one half of the fee leviable on the plaint. The fee on the plaint 
in the present case which was to recover a sum between Es. 6U 
md Es. 65 was a sum of Ks. 4-14. It seems to me quite clear that 
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the applicants were entitled to present their application for review 
of judgment by paying a court fee of Es. 2-7. 1 cannot see that 
the fact that the defendants claimed a set-off amounting to Es. 120 
made any difference. In my judgment the learned Judge of the 
Small Cause Court was clearly wrong in rejecting the application for 
review of judgment on the ground of court fee. It is said; however, 
that section 629 of the Code of Civil Procedure expressly enacts 
that an order rejecting an application for review is final, and in 
support the learned counsel for the opposite side has cited the case 
of Ram Lai Y.RatanLal (1). In that case there had been a 
decision on the merits by the Court whose order it was sought to 
set aside in revision, and the learned Judges were of opinion that 
none of the facts in that case fell within any of the three contin- 
gencies specified in section 622 of the Code of Civil Procedure. The 
present case differs in two important respects. In the, first place 
this is an application for revision of a decision of a Small Cause 
Court, and secondly, there was no decision on the merits. On re- 
ference to section 623 of the Code of Civil Procedure it will be seen 
what are the proper and only grounds on which an application can 
be made for review of judgment. Section 626 provides that the 
Court may reject the application if it considers that there are no 
sufficient grounds for review. I think this section clearly refers 
to a consideration of the application on the merits, and if in the 
present case there had been a consideration of the case on the 
merits, I would haye no hesitation in rejecting the present applica- 
tion. I wish it clearly to appear that I express no opinion what- 
ever on the general merits of the ease. My decision is confined to a 
decision that the ruling of the Court below as to the court fee was^ 
erroneous and that it ought to have heard the application, I there- 
fore allow the application and set aside the order complaine I of 
and remand the case to the Court below to hear and determine the 
application in accordance with law. Costs of this application wiH 
abide the result. 

Application allowed* 

(1) (1904) 1. L. B., 26 All., 672. 
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APPELLA.TE CIVIL. 1907 

A £ril 16 

Mefmi Sir J&M Simtley, KMight, CMsf J’usUce, and Mr» JusUee 
Sir William Burldti. 

H0SAIKI KHAXAM aitd A^romBB (pLArsTiiPFs) 0 , HUSAIK KHAK 

OTHERS (DeIR^’DAHTS).^ 

Act IV of 1882 fVramfi^r of Bropfrty ActJ, seetion$Q^ and 63 — 

— Aci Mo. XV of 1877 (Indian Limit ation Act ), sche* 
dulg J/, mrtwU IMt-^Mmdgage hy mortgagee purporting to he of a proprietary 
imUrmi m the mortgaged property — Foreclosure. 

Under ordinary ciicnmsiunces a mortgagor cannot, before the time 
limited for p‘iyment to tbe mortgagee expiies, take proceedings to redeem the 
mortgage, JBrommv Cole (1), Vadju v. Vadju (2), Eaghuhar Vagal v. JBudhu 
Lai (3) and Ve JSradm v. Ford (4i) referred to. 

Tiie widow of a nsnfructuary mortgagee in possession made a gift of the 
mortgaged property to A. EC, The donee mortgaged part of the property, the 
subject of this gift, to P. M., purporting to mortgage the full proprietary in- 
terest in the property. P. M. took proceedings for foreclosure sgiinst A. FI, 
m absolute owner and obtained foreclosure and possession of the property. 

Field, on the finding that P, M acted hoed fide and had no reason to suppose 
that A, F[. was not, as he represented himself to be, the full owner of the 
property mortgaged, that P. M. was entitled as against the representative 
of the original mortgagor to the protection afforded by article 134 of the 
second schedule to Act No, XV of 1877. 

Ahmmed Kutti v. Mamm Mamhudri (5) and Earn Chandra Vifhal v, Sheilch 
Mohidin (6) distinguished. Ehagwan Bahai v. Bhagman Din (7), Eadanath 
Vass V, Gishorm and Co. (8), Yesu Eamji Kalnaih y. Falkrishna LaTcshman 
( 9 ), Eeharl Lai v, Muhammad MutfcJei (10), Maltiji y. Fahir Chand (11), Jfa- 
mmitraman Fitm v, Ammm (12) and JFaragan v. Shri Earn Chandra 

(13} referred to. 

This was a soib to*redeem a morligage of the 6th of January 
1830^ executed by Mirza Aman Ali and Agha Fateh AH in 
fcivour of Muhammad Ata-ullah Khan to secure an advance of 
Bs. 1%600. The mortgage comprised twelve villages situated 
in the district of Cawnpore. The plaintiff claimed to be the 
daughter of Aga Fateh AH, who survived Aman Ali, and as such 
li^ame entitled to the equity of redemption in the mortgaged 

* First ‘Appeal Xo. 91 of 1904, from a decree of Baba Bipln Bihari 
Makerji, Subordinate Judge of Cawnpore, dated the 4th of January 1904. 

(1) (1841) 14 Sim., 427. (7) (1886) I L. B , 9 All , 97, 

(2) (1880) I L E , 5 Bom., 22. (8) (1869) 14 Moo., I A 1. 

(8) (18S6) I. L. E.. 8 All., 95. (9) (1891) I. U E., 15 Bom.. 583. 

(4) (1900) L. E.. 1900, Ch , 142. (10) (1898) I. L. E., 20 AIL, 482. 

(5) (1901) I. L. E., 2S Mad.. 99. (11) (1896) L L. E. 22 Bom., 22S. 

(8) (1899) I. L. E., 23 Bom . 614. (12) (1900) I. L. E., 24 Mad.. 471. 

(13) (1903) I. li. E., 27 Bom., 373. 

63 
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1907 property. The plaintiff^s case was that the mortgage was created 
HttsainT” ^7 contemporaneous documents of the 6th of January 1830, 
Kb AS AM namely, a sale deed in favour of Ata-ullah Khan, and an ikrar- 

UvBAXs nama by which Ata-nllah Khan agreed to re-convey the proper- 

Kha^t. Aman Ali and Fateh Ali on payment of Es. 19,600 and 

interest on the expiration of a term of nine years. Ata-ullah 
Khan was succeeded on his death, in 1843, by his widow Sahib 
Begam, who, on the 13th of March 1862, gave the property to 
the defendant Ali Husain Khan. The other defendants are 
transferees from him. On the 7th of January 1867 Ali Husain 
Khan mortgaged by conditional sale without possession to one 
Prag Karain five of the villages, and Prag Narain dedicated 
these five villages to the idol Sri Rukmini Kishen Das. On the 
13th of February 1871, Prag Narain, as the manager of the temple 
of Sri Eukmini, took foreclosure proceedings, and on the 19th of 
June 1872 obtained an order for foreclosure, and followed this up 
by a suit for possession, and on the 2nd of August 1872 obtained 
possession of the five villages. In the plaint it was alleged that 
according to the terms of the mortgage whenever the mortgage 
money had been satisfied out of the usufruct of the property or by 
payment before or after the stipulated period the property would 
be redeemable, and that the principal and interest had in fact 
been satisfied in 1200 Fasli, that is, before the expiration of the 
9 years term of the mortgage. 

The defendants pleaded inter alia tljat the claim was barred 
by 60 years^ limitation, and as regards the five villages which 
were dedicated to Sri Eukmini that it was barred by the rule of 
limitation prescribed by article 134 of schedule II to the Indian 
Limitation Act. ^ 

The Court of first instance held that the suit was barred by 
limitation and dismissed it. That Court also found that the 
plaintifif was not, as she professed to be, the daughter of Agha 
Fateh Ali. 

The plaintiflFs appealed to the High Court. 

Messrs. Earamat Husain^ Abdul Majid and E. E. O^Gonor, 
for the appellants. 

Messrs. 4, E, RyveSy W. Wallach and Pandit Moti LalNehr^ 
for the respondents. 
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The High Court (Stanlby, C. J, and Buekitt, J.) found on 
the facto that the plaintiff Husaini Khanam waS; as she alleged, 
the daughter of Fateh AIL As to the issue whether the plaintiff’s 
suit was barred by the sixty years’ rule of limitation, and as to 
the other points of law raised by the appeal the judgment of the 
Court — ^after discussing the documentary evidence as to the origi- 
nal tt«)rtgage of 1830, and its bearing upon the question whether 
that mortgage was redeemable within nine years or only after the 
expiration of the period — continued as follows ; — 

Ordinarily a mortgagor cannot, before the time limited for 
payment to the mortgagee expires, take proceedings to redeem. 
The reason for this is that it was the agreement of the parties 
that the mortgage should, during the intervening time, remain as 
security for the money advanced, and therefore it is not compe- 
tent for either party to distui*b that relation — Brown v. Coh (1). 
Westropp, 0. J., in his judgment in Vadju v. Vadju (2) 
gays ; — The general principle as to redemption and foreclosure 
is that in the absence of any stipulation expressed or implied to 
the contrary the right to redeem and the right to foreclose mu-t 
be regarded as Co-extensive.” In that case the stipulation in the 
mortgage deed was that the mortgagor w^ould pay the debt 
within ten years and redeem the mortgaged property, and it was 
held that a feuit for redemption instituted within the ten years was 
premature, the mere use of the word within ” not being a 
sufficient indication of^ an inlention that the mortgagor might 
rtxleem in a less period than ten years. * 8o in Eagkubar Dayal 
V. BwUm Ltd (3j, in which the stipulation was that the principal 
and the interest should be paid at the promised time (that was in 
ten yeare), it was held that the advance by the mortgagee to 
the mortgagor was for a period of ten years certain, and that the 
mortgagor was not entitM before that period had expired to 
redeem the property. The principle acted upon in these cases is 
embcdied In the Transfer of Property Act. Section 60 provides 
tlmt at any time after the prindpal money has become payable,” 
the mortgagor may redeem. Section 62 prescribes in the ease 
of a usufructuary mortgage, that the mdrtgagor has a right 
fo recover possession of the property where the mortgagee is 

(1) (1844) 14 Sim., 427. (2) (1880) I. L. R., 6 Bom , 22, 

(8) (1885) L li. 8 Ail., 96, 
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authorized to pay himself from the rents and profits the interest 
of the mortgage debt; when the term (if any) prescribed for the 
payment of the mortgage-money has expired; and the mortgagor 
pays or tenders to the mortgagee the principal money, Also 
in section 67, in which the right of foreclosure or sale is pre- 
scribed; the language is as follows : — In the absence of a 
contract to the contrary the mortgagee has, at any time after the 
mortgage money has become payable to him; a right to 

obtain an order for foreclosure or sale. The principal money only 
becomes payable when the payment becomes obligatory upon 
the mortgagor. Lindley, M, K., in the case of De Braam v. 
Ford (1); commenting on the meaning of the words ^ time of pay- 
ment ^ contained in a bill of sale; observes : — To my mind the 
expression is unambiguous : it means the time at which payment 
is to become obligatory; the time at which the borrower mast 
pay and after which, if he does not pay, he can be sued for 
payment.^^ 

On the evidence afforded by the proceeding before the Col- 
lector we are of opinion that the agreement of the parties was 
that the advance made by Ata-ullah Khan was to be left outstand- 
ing for a period of nine yearS; and that within that period the 
mortgagee could not foreclose the mortgage nor could the mort- 
gagors redeem it. The learned Subordinate Judge appears to 
have been of this opinion also, for he says in his judgement 
The-mortgage was, no doubt, for a term rf nine years.^^ But then 
he holds that by reason of the statement by the plaintiffs in the 
plaint that the debt was actually satisfied out of the usufract 
within the period, the plaintiffs could not rely on this fact. He 
also seems to hold that it was optional with the mortgagor to 
redeem whenever he pleased, and that therefore the period of 
limitation ran from the date of the mortgage. After referring to 
some rulings he says : — Having regard to the terms of the 
mortgage in this case and to the plaintiffs^ allegations I am 
bound to hold; following the above rulings, that the period of 
limitation in this case will run from the date of the mortgage, 
me,; the 6th of January 1830, and the suit was beyond time on 
the 6th of tTanuary 1899, when it was instituted.^^ We are unable 
(1) L. R., 1900, 1 Cli., 142, 
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to agre# with Hm as to iMs.* The time began to ran, we think, 
fiom Ifie expiration of the term of nine years, and the mere fact 
that the plaintiffs alleged that the mortgage debt was satisfied 
within this period, doe^ not affect the qn^tion. 

The next point upon which Mr. Tlyves on behalf of the 
principal r^pondents relied was as to the sufficiency of the 
stamp upon the plaint. The suit is one for redemption, but the 
plaintiffs in their plaint alleged that a large surplus was due to 
them and in the plaint they asked that this surplus should he 
paid to them. Appended to the plaint is given a statement 
showing the amounfj of receipts and disbursements according to 
the settlements of 1247 and 1282 Fasli and bringing out a 
large balance of over two lakhs, as due to* the mortgagors. The 
Munsarim found that the court fee of Rs. 765 paid by the plain- 
tiffs in r^pect of the claim for redemption was sufficient, but 
that no court fee had been paid in respect of the surplus of profits 
clain ed by them. He held that a further court fee of Rs. 2,220 
was payable, and an order was passed directing the plain- 
tiff to make good the deficiency. On the 2l8t of January 1899 
the plaintiffs applied for three weeks’ time to makegood the 
deficiency, but this application was rejected on the 23rd of Jan- 
uary, and on the 25th of January 1899 an order was passed by 
the Subordinate Judge directing the plaint to be registered, 
subject to any objection the defendants might raise. The prinei- 
|ml defendants raised the preliminary objection that the plaint 
ghouM have been rejected owing to thd fact that the deficiency 
in the court fee bad not been made good by the plaintiffs within 
the pericri fixed by the Court, and also on the ground that as 
there was no siiffimently stamped plaint pr^ented to the Cburt 
before the expiry of sixty years, the claim was beyond time. 
These objections were dkallowed, and on the 25th of September 
1899 the ^plaintiffs were allowed to withdraw their claim for 
mesne profits with liberty to sue again in respect of such 
profits. There are two answers to the contention of Mr. Ryves. 
The first is, that the suit is for redemption, and that the mere fact 
that the plaintiffs claimed in the suit payment of any sum which 
might be found to be due to them on the taking of the accounts, 
a relief to which they would be entitled under the ordinary 
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decree for redemption, did not alter the nature of the suit so as 
to necessitate the payment of an additional fee. Section 7, sub* 
section 9 of the Court Fees Act provides that in a suit for 
redemption the court fee shall be valued at the principal amount 
secured by the mortgage. As a suit for redemption only a proper 
court fee has been paid. Another answer is that section 373 of 
the Civil Procedure Code empowered the Court to allow the 
plaintiffs to abandon part of their claim with liberty to bring a 
fresh suit in respect of the part so abandoned, if it was satisfied 
that the suit must fail by reason of a formal defect or that theie 
were sufficient grounds for permitting them to abandon part of 
their claim. This section was intended to meet, amongst other 
oases, a case in which there had been an improper valuation of 
the stamp. Sir J. W. Col vile in Watson v. The Golleetor of 
Rajehahye (i) dealing with the powers conferred by this section 
observes, at page 170, There is a proceeding in these Courts 
called a non-suit, which operates as a dismissal of the suit with- 
out barring the right of the party to litigate the matter in a fresh 
suit ; but that seems to be limited to cases of misjoinder either 
of parties or of the matters in contest in the suit ; to cases in 
which a material document has been rejected, because it 
has not borne the proper stamp, and to cases in which there has 
been an erroneous valuation of the subject of the suit.” The 
Court was in our opinion authorized in permitting the withdrawal 
by the plaintiffs of that portion of their claim which was concerned 
with any surplus of profits which might be found to be due 
to them. We are unable therefore to accede to Mr. Byves^ 
contention. 

We now come to the last question discussed in the appeal 
As we have shown, the Court below held that in any case the 
plaintiffs^ suit is barred by 12 years^ limitation under article 134 
of the Limitation Act as regards the five villages held by the 
defendant Sri Rukmini and the defendants who are transferees 
of portions of these five villages from Sri Eukmini. On the 
death of the mortgagee Ata-ullah Khan, his widoW; Sahib Begam, 
became entitled to the mortgaged property. She, in the year 
1862, made a gift of it to Ali Husain, and he on the 7 th of January 
(1) (1869) 13 Moo., I. A., X60. 
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1867 mortgaged fivB of the tw^olvo villages by way of conditional 
sale without posses-sion to Pri^ ITarain, who later on dedicated 
these five villages to Sri Eakmini. On the iSth of February 
1871 Prag Narain took proceedings against AH Husain for fore- 
closure of his mortgacrej and in these pweedings treated Ali 
Husain as absolute proprietor. On the 19th of June 1872 a decree 
for foreclosure was passed, and on the 2adof July 1872, according 
to the practice which then prevailed, a suit was brought for 
rwovety of possession against Ali Husain and a decree was 
obtained tlicrein, and on the 2nd of August 1872 PragNarain 
obtained delivery of possession. These proceedings were taken 
behind the back of the original mortgagors, Ali Husain having 
been treated as sole and absolute proprietor. The Court below 
held that Prag Narain was a purchaser of the property within 
the meaning of that expression as used in article 134 of schedule 
II to the Limitation Act; and that the claim of Fateh Ali and 
his daughter was barred. On the part of the appellants Mr. 
O^Gonor strenuously contended that article 134 did not apply to 
a case of an involuntary sale and that the foreclosuie proceedings 
taken by Prag Narain did not constitute him a purchaser within 
the meaning of the article, and that if this be granted the defen- 
dants are forced to rely on the mortgage of 1867, and that inas- 
rinich as that mortgage was a moitgage without possession the 
defendants do not come within the purview of the article. Mr. 
O'Conc^ quoted in support of his argument the case of Ahamed 
K^i V* Maman Wambudri (1), in which it was held that a 
purchaser of immovable property at a sale in execution of a money 
dwree in which the real interest of the judgment-debtor was that 
of a mortgagee only was not a purchaser from the mortgagee within 
the meaning of article 134, even though the property was sold as 
the property of the judgment-debtor without any limitation of^ 
Ms interest therein. He also relied on the decisicm in Bam 
Ohand/ra v. Bhmkh Mohidin (2), in which it was held that a 
peiBon pureharing or taking a mortgage from a mortgagee believ- 
ing that ha is getting a good title, must have possession of the 
property for the statutory period in order to protect the transac- 
tion as against the original mortgagor under article 134. 

(1) (1901) L L. H., 25 Mad., 99. (2) (1899) I. L. B., 23 Bom,, 614. 
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It is clear from the mortgage of 1867 that Ali Husain held 
himself out to the mortgagee as absolute owner of the property 
therein comprised. In it^ it is recited that the property is owned 
and possessed by him and that he is in proprietary possession of 
it. He purported to convey to the mortgagee an absolute interest 
in the property subject to redemption. It may be taken, we 
think, to he well settled law that a mortgage as well as an out 
and out sale by a trustee or a mortgagee is a purchase within the 
meaning of article 134. In Bhagwan Sahai v. Bhagwan Bin^ 
(1), Edge, 0. J., and Tyrrell, J., held that article 134 was intend- 
ed to protect a person who happening to purchase from a mort- 
gagee had reasonable grounds for believing and did believe that 
his vendor had the power to convey and was conveying to him an 
absolute interest and not merely the interest of a mortgagee. In 
their judgment the learned Judges refer to the case of Radanatk 
Bass V. Qishorne and Co, (2) in which their Lordships of the 
Privy Council discussed the meaning of the word purchaser 
used in section 6 of Act XIV of 1859, which closely corresponds 
with article 134 of schedule II to the Limitation Act of 1877, and 
point out that upon the true interpretation of their Lordships’ 
language, a person who purchases from a mortgagee having 
reasonable grounds for believing and believing that his vendor 
had power to convey to him an absolute interest, and not merely 
the interest of a mortgagee, was a purchaser within the meaning 
of the article. In the case of Yesn Ramji Ealnath v. Balkrish 
na Lahshman (3) it wasp held by Sargent, 0. J., and Candy, J., 
that the expression purchaser for valuable consideration” in 
article 134 includes a mortgagee as well as a purchaser properly 
so called. In the case of Behari Lai v. Muhammad MuUah 
(4), Aikman. J., expressed the view that the term purchased” 
as used in article 134 could not be taken as including mortgaged, ” 
but Banerji, J., in the same case expressed a contrary opinion. 
In the case of Maluji v. Fahir Ohand (5) the same question 
was discussed, audit was held by Farran, C. J., and Fulton, J., 
following the decision in Yesu v, Balhrishna that mortgagees 
are purchasers for value within the meaning of article 134. 

(1) (1886) L L. E., 9 All., 97. (3) (1891) 1. L. R., 15 Bom., 583. 

(2) (1869) 14 Moo., I. A., 1. (4) (1898) L L. R., 20 AIL, 482. 

(5) (1896) I, L. R., 22 Bom., 225. 
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In the caae ef Mlanavihmman Ettan ThambtAran v. Ammu 
(1) it wM held bj White, C. J., and Shephard^ J., Davies, J,, dis- 
senting, ibat a mortgagee whom mortgagor was merely a mortgagee 
of lands but who mor^aged as if he were complete owner, was a 
purchaser within the meaning of article 134, and having been 
in po®ession for 12 years, was entitled to the benefit of that 
article* 

In the case of JSfarayan Manjoya v, Shri Ramchandra Dev- 
adhan (2) Jenkins, C. J., and Aston, J., held that a lease descrifjed 
as a ^^mulgeni lease was a purchase pro toMo of the interest 
thereby assured within the meaning of article 134. Jenkins, 
C. J., who delivered the judgment of the Court, says : — Here 
no doubt we have a mulgeni lease and not an absolute alienation, 
but in principle this involves no distinction, for even if article 
134 be treated as the governing article, a mulgeni lease is a pur- 
chase fro tanto of the interest thereby assured.^^ 

We are supported by the foregoing authorities in the view 
which we take, namely, that a person who bond fide purchases 
from a mortgagee in possession what is represented to him and 
what he believes to be the absolute interest, is entitled to the pro- 
tection afforded by article 134* In the case before us we find 
that Ali Husain held himself out as the absolute owner of the five 


villages vfbieh were mortgaged to Prag Narain and we have no 
re£^on to suspect that Prag Narain had any reason to doubt the 
representation which* was made to him by his mortgagor. We 
find that Prag Narain obtained poss^ion of the mortgaged pro- 
perty on the 2nd of August 1872, and that he and his successors 
in title have been in uninterrupted possession of it from that time 
to the present. The cases upon which Mr. O^Gonor mainly 
relied do not bmr out Ms argument. One of these, BamoTmndra 
V. Sheikh MohM.in (3), which decided that a person purchasing or 
taking a^mortgagefroma mortgagee, believing that he is getting a 
good title, must have |M3ssession of the property for the statutory 
period, in order to validate the transaction as against the original 
mortgagor under article 134. This case decided that a purchaser 
from a mortgagee of what is represented to be the absolute estate, 

(1) (1900) L L. 24 Mad , m . (2) (1903) I. L. B., S7 Bom*, 873. 

(3) (18S9) I. L. E., 23 Bom., 614. 
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,must be a purchaser wilh possess] cm so as to make the purchase 
valid as against the true owner^ after 12 years’ enjoyment. 

This case is not applicable to the case before us, in view of the 
fact that Prag Narain, the mortgagee, obtained possession in the 
year 1872, and that he and his transferees have been in possession 
ever since that time. The other case on which he relied, namely 
AhaTTied Kutti v. Ramzan N'ambudri (1) also has no close appli- 
cation. In it, it was held that article 134 only applies to cases 
in which the mortgagee disposes of the property voluntarily and 
not to a purchase made at an auction sale in execution of a money 
decree, in which the interest of the judgment-debtor is only that 
of a mortgagee. The mortgage of 1867 made to Prag ifarain 
was a voluntary transaction, under which no doubt possession was 
not directly obtained, but it was a voluntary sale sub modo by 
virtue of which the mortgagee by the aid of the Court afterwards 
obtained possession. 

Possession is not referred to in article 134, but we are disposed 
to think that the article is applicable only to cases in which a 
purchaser, whether his purchase be absolute or merely sub modo, 
must obtain and hold possession for 12 years or upwards, in order 
that he may have the benefit of the article. If the purchaser is a 
purchaser from a trustee, the property cannot be followed into his 
hands, as it may be under section 10 of the Limitation Act, unless 
he have possession. So in the case of a purchase from a mortgagee, 
the mortgagor has no notice of the transaction unless it be with 
possession. Taking therefore the view of the article most favour- 
able to the plaintiffs appellants, their contention fails, inasmuch 
as Prag ISTarain and his transferees have had possession since the 
year 1872, 

For these reasons we hold as regards the five villages included 
in the mortgage of the 7th of January 1867, that the plaintiffs’ 
claim to redeem them cannot be sustained. 

In view of the conclusions at which we have arrived upon the 
several points raised before us in this appeal, we are prepared to 
give a decree to the plaintiffs for redemption of the seven villages 
included in the mortgage which did not pass to Prag Ifarain under 
his mortgage, upon payment of any sum which may be due, after 
(1) (1900) I. L. B., 25 Mad., 99. 
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lakiiig am ace:-unt 1-y laeni :o the mortgagees on foot of the mort- 
gage of 1830, and to dismiss the suit as regards the other five vil 
lages. As no account, however, has been taken in the Court 
l>elow, we cannot finally deal with his appeal, but must remand 
issues m that Court under the provisions of section 566 of the Code 
of Civil Procedure. The mortgagees have put it out of their 
power to deliver over possession of the five villages to the mort- 
gagors on r^emption. These villages are, under section 82 of 
the Transfer of Property Act, liable to contribute rateably to the 
debt. We must therefore ascertain what part of the principal 
debt of Rs. lfj,500 is propeily attributable to the seven villages 
in respect of which we propose to pass a decree for redemption - 
We therefore remand to the lower Court the following issues 
under the provisions of section 566: — 

(1) What portion of the mortgage debt is rateably attribut- 
able to the seven villages which we hold the plaintiff is entitled 
io redeem, regard being had to the amount of any incumbrances 
to which the villages respectively were subject at the date of the 
mortgage ? 

(2) How much of the mortgage] debt, if any, attributable to 
the seven villages remains unpaid to the mortgagees, after mak- 
ing allowance for the usufruct of the property by the mortgagees 
from the date of the mortgage? 

We direct the Court below to take ’such relevant evidence as 
the parties respectively, may tender. On return of the findings 
the parties will have the usual ten days for filing objections. We 
reserve the question of costs. 

Issues remitted. 

MBfire Mr Siadeg, KMtgkt, Chief Jmi key andL Mr. Justice Sir William 

Burhitt. 

LACHMAN SiNOH Aisrn othies (Piahttiees) o.MADSUDAX 
(Diibhdaot.)* 

Act IJ"^f 1882 (Tramfet of Broperig Act), sections 92, ^Z^Wsufrm- 
iumrg mmrtgage-^MedempUom — Form of decree in a suit for redemption. 

An «>r4er deeimag tliat tlie plaintiff’s right to redoem shall he extin- 
guished upon iioii-;^ymeiit within the time limited by a decree for redemption 

^Heeond Appeal Xo. 527 of 1906, from a decree of H. J. Bell, Esq., Dis- 
trict dttdge of Aligarh, dated tlni Slsfe of March 1906, confirming a decree of 
Mmlii Muhammad Shafi, Suhordlmtte Judge of Aligarh, dated the 10th of 
April 1905, 
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of the amount found to be due is not a proper order when the mortgage 
sought to be redeemed is a usufructuary mortgage: Nevertheless where such 
an order has been made and the decretal money has not been paid within the 
time limited and the decree has been allowed bo become final, the plaintiff 
cannot thereafter bring a second suit for redemption. Sita Mam v. MadU 
Lai (1) referred to. 

This was a suit for redemption of a usufructuary mortgage, 
which was brought under the following circumstances. On the 
20th of May 1901 the mortgagors obtained a decree for redemp- 
tion of the mortgaged property subject to the payment of 
Es. 2,666 within three months. The decree directed that if 
the amount found to be due was not paid within the prescribed 
time, the plaintiffs^ right to redeem would be extinguished. 
This amount was paid within the time limited, and the plaintiffs 
obtained possession of the property, the subject of the suit. 
Subsequently the decree was modified in appeal, and a sum of 
Es. 3,160-10-0 was found to be due by the mortgagees instead of 
Es. 2,666. The additional amount thus decreed for ledemp- 
tion was not paid by the mortgagors, nor did they obtain any 
extension of the period prescribed for payment. The mortgagors 
withdrew from Court the sum of Es. 2,655 which they had 
deposited in accordance with the decree as it originally stood, 
and brought a second suit for redemption. The Court of first 
instance (Subordinate Judge of Aligarh) held that the suit 
would not lie^ and this decree was affirmed on appeal by the 
District Judge. The plaintiffs thereupon appealed to the High 
Court. 

Dr. Tej Bahadur Sapru^ for the appellants. 

Mr. E. K O^Gonor and Babu Durga Gharan Banerji, for 
the respondents. 

Stanley, C. J., and Bubkitt, J. — This appeal arises out of 
a suit for redemption of a usufructuary mortgage of the 28th of 
July 1887. Both the lower Courts dismissed the plaintiffs^ 
claim. The mortgagors were Miisammat Parbati and Musam- 
man Khem Kunwar, and the mortgagee is the defendant respon- 
dent Madsudan. On the 20th of May 1901, the mortgagors 
obtained a decree for redemption of the mortgaged property subject 
to the payment within three months of a sum of Es, 2,566. The 
(1) (1901) I, L, R., 24, All., 44. 
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decree directs tlmt if As amount found to be due was not paid 
witMn the time prmcrifaed/the plaintiffs’ right to redemption 
wcwM be extinguished. The amount due was paid within the 
thr^ months and possession of the property was i*estored to the 
mortgagors ; but on appeal the decree of the Court below was 
modified, it being found that a sum of Es. 3,160-10-0, and not 
merely Es. 2,665, was due on foot of the mortgage. This sum 
was ordered to be paid on or before the 6tli of March 1902, and 
in aU other impacts the decree of the 20th of May 1901 was 
upheld. The mortgagors failed to pay the amount so dnected to 
he paid and did not obtain any extension of time for payment. In 
consequence of this the mortgagees applied for and obtained an 
order for recovery of possession of the mortgaged property. The 
sum of Es. 2,655 which had b^n deposited in Court was with- 
drawn by the mortgagors. The suit out of which this appeal has 
arisen was then brought on tiie 10th of February 1905 for 
redemption. It is met by the plea that it is not maintainable in 
view of the fact that by the decree of the 20th of May 1901, as 
also of the later decree affirming it, the right of redemption became 
extinguished on the expiration of the time allowed for payment 
of the mortgage-debt and failure by the plaintiffs to redeem 
before the time. Both the lower Courts yielded to the plea and, 
we think, rightly so. We are satisfied, in view of the provisions 
of sections 92 and 93 of the Transfer of Property Act, that the 
Court ought not to have passed an order declaring that the plain- 
tifl6^ right to redeem sM)uld be extinguished if the mortgage debt 
was not satisfied within the period fixed by the decree. It is 
manifest feom section 92 that such an order can only be passed 
in the mM& of mortgages other than simple or usufructuary mort- 
The mortgage her© was usufructuary. Section 93 pro- 
vides that uhe defendant in a suit for redemption in case the 
mortgagor has failed to pay the amount ordered to be paid, may 
apply to •the Court for foreclosure of the mortgagor’s right to 
r^eem in all cases other than the case of simple or usufructuary 
mortgage, and, unless the mortgage is by conditional sale, for an 
order that the mortgaged property ]ye sold. The last paragraph 
but one of the section provides that on the passing of any order 
under t!ie section the plaintift’s right to redeem and the security 
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shall both be extinguished. It is^ clear, ^ we think, from the 
language of this section that in the case of a usufructuary mort- 
gage the proper and necessary order for a mortgagee to obtain, if 
the right of redemption is to be extinguished, is an order for sale. 
Such an order the mortgagees m this case did not obtain. There 
was, however, in the decree of the 20th May 1901, a direction that 
in default of payment of the mortgage debt within the time therein 
specified the mortgagors^ right to redeem would be extinguished. 
To this order no exception was taken by the mortgagors. They 
acquiesced in the decree, and the decree has now become final. In 
view of this we must hold that the plaintiffs were not entitled to 
succeed in a second suit for redemption even though the order passed 
in the former suit was not in accordance with law. We are 
supported in this view by the judgments of our brothers, Banerji 
and Aikman, in the case of Sita Ram v. Madho Lai (1). The 
case may be a hard one on the plaintiffs, but they have them- 
selves to blame in not taking exception to the form of the decree 
passed in the former suit. We dismiss the appea] with costs. 

Appeal dismissed. 


Before Mr. Justice Bichards. 

BADAM AND OTHEES (Deeendants) r. GANG-A DEI .(Pdaintiefs). « 
Lmd-Tholder and tenant'^Trees — Land^holder^ s and tenant^s rights as to trees 
on tenanted holding. 

Meld that in the absence of special agreement a tenant has, as against his 
landlord, a right to insist that so long as liis tenancy continues the landlord 
shall not cut down trees standing on the tenant's holding. JDeoMnandan r. 
BJnan Singh (2), Kausalia v, Gtulab Kunwar (3) and Buttonji JSdulji Shet V. 
The Collector of Thana (4) referred to. 

This was a suit brought by a zamindar claiming an injunction 
to restrain the defendant from interfering with her right to cut 
down and remove certain trees growing on the holdings of the 
defendants. The plaintiff claimed by virtue of her general rights 
as zamindar, but did not plead any particular contract or custom 
authorizing her to cut trees growing on a tenant’s holding. The 

• Second Appeal No. 634 of 1905, from a decree of Austin Kendall, Esq^.j 
Additional District Judge of Meerut, dated the 15th of April 1905, confirming 
a decree of Babu Bam Chandxr Chaudhari, Additional Munsif of Meerut, dated 
the 24th of J anuary 1905. 

(1) (1901) L L. R,, 24 All, 44. (3) (1899) I. L, B., 21 All, 297. 

(2) (1886) L L. 11, 8 All, 467. (4) (1867) 11 Moo., I. A., 295. 
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flefeadaEls^ on tfie other hi^nd, wtile admitting the plaintilPs 
proprietary title to the treosy maintained that during the siibsis- 
tence of their tenancy the plaintiS had no right to remove them* 
The CJoiirtof first instance (Additional Mumif of Meerut) decreed 
the plaintiff^s claim^ and this decree was on appeal affirmed by the 
Additional District Judge* The defendants appealed to the High 
Court. 

Mr. R* Maleomson^ for the appellants. 

Babn Durga Gharctn Bunerji (for whom Pandit If. X-. 
SnMdal)^ for the respondent. 

EichaboSj J.— So far as the present appeal is concerned the 
only claim I have to deal with is the claim of Ganga Dei to an 
iB|unction to restrain the defendants from interfering with her 
ontliDg down and removing certain trees growing on the holdings 
of the defendants. Both sid^ have expressly stated that this is 
the only question in the present appeal. Ganga Dei is the zamin- 
dar. The defendants are tenants either occupancy or non -occu- 
pancy. The plaintiff has given no special evidence from -which 
the existence of a custom or contract enabling her to enter the 
holdings and cut down and remove the trees can be inferred. 
On the other hand the defendants have f ail^ to establish any 
proprietary risfht in the trees. The learned advocate for the 
?^rgiiei the case on their behalf on the basis that, 
admitting the property in the trees to belong to the plaintiff, and 
admitting that the defendants have no right to cut down and 
remove the timber, neverthele^^s the plaintiff has not, during the 
wnlinuance of the tenancy, any right to enter and cut down the 
trees. There is no evidence that the trees were planted by the 
feenanfa or that they are fruit-bearing trees. Mr. Malcomson 
states on his instructions that in the case of one of the tenants the 
trees shelter his weH. He gives this as illustratiiig that even in 
nn cgricultural holding a tenant may have strong interest in the 
msmtenaneec: grDwing trees. He cites in support of his con- 
tention the case of Beokinandan v. BMan Singh (1). In that 
ease the pMnfciff sued to recover pcBsession of certain zamindari 
property. The defendant was in possession of certain plots, part 
of the land the subject matter of the ^nit, as expropriel ary tenant. 

( 1 ) ( 1 & 86 ) I. L. in, 8 All, 467. 
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On these plots there were certain " fruit and other trees, and il 
was held by Straight and Mahmood, JJ., that the defendant was 
entitled to the trees on the land. It is not quite clear whether 
the learned Judges intended to decide that the defendant (the 
tenant) could cut down, sell or remove the tree^, but it is quite 
clear that the learned Judges were of opinion that the zamindar 
had no right to cut trees during the continuance of the tenancy, 
and it is not necessary for the purposes of the present appeal 
for me to decide anything more than that the plaintiff is not 
entitled to cut, sell or remove the trees growing on the holdings 
of the defendants. The only decision cited on the other side 
is the case of Kausalia v. Oulah Kunwar (1). In that case 
Sir Arthur Strachey, Chief Justice, and Knox, J., held that the 
property in the trees growing on a tenant^s holding is by the gene- 
ral law vested in the zamindar and that in the absence of special 
custom the tenant is not entitled to cut down trees. This case 
does not decide that in the absence of custom or contract the zamin- 
dar will have a right to cut and sell the trees growing on a 
tenant’s bolding during the continuance of the tenancy. The case 
of Ruttonji EdvXji Shet v. The Gollector of Thana (2) was 
also referred to. That was a case in which a lessee from the Gov- 
ernment sought da mages against Government for preventing him 
from cutting forest trees for sale. The passage relied on is at p. 
313 of the report and is in the following words : — At the time, 
then, that this lease was made the whole of the land and all the 
rights connected with'* the land, subject to such claims as third 
parties might have upon it, belonged to the Government. The 
trees upon the land were part of the land and the right to cut dowa 
and sell those trees was incident to the proprietorship of the land,’’ 
This again is no authority that the landlord is always entitled 
after he has made a letting to cut down trees, even though pro- 
perty in trees still remains in him, Mr. Justice Mahmood in ka 
judgment in the first case referred to was dealing with an expro- 
prietary tenant, but the nature of the interest of an exproprietary 
tenant differs only from the nature of the interest of an occupaney 
tenant by reason of the fact that an exproprietary tenant 
entitled to occupy the land at a lower rate. The principle of tha 
(X) (1889) X. L. R., 21 All^ 297. (2) (1867) 11 Moo., I. A., 295. 
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jficlgmenl seem# also k> apply *to fche case of a fcenanfe, who is either 
aa oocupancy fenaat or an exproprietary tenant. But of course 
the zamiudar in the case of a tenant who has no such occupancy 
rights ” will probably be able to carry out his wish with regard to 
the timber by bringing the tenancy to an end. I leave the decree 
applied from undisturbed as regards the trees actually cut. I 
allow the appeal, set aside the decrees of both the Courts below 
so far as it grants an injunction to the plaintiff rastraining the 
defendants from offering obstraction to the plaintiff in cutting 
down, removing and selling the trees (other than the trees actu- 
ally out). I do not intend and do not decide that the defendants 
have any right in the trees save the right to insist that during 
the continuance of the tenancy they shall not be cufc down and 
removed by the plaintiff. The defendants will have their costs 
in all the Courts. 

Appeal decreed^ 


Before Sir Join SimUy^ Knight, Chief Justice, and JLfr. Justice Sir William 

BurJchbt. 

GOBIX0 KEI8HHA XAKAIN axd asotesb (PLAi^Tiim) v. KHUNm LAL 

(Depe^daxt)* 

Mmiu Zaw-^Change of religiQii--Kffect of conversion of a memler of a joint 

Hindu family to MuhaMimdamsm-^Begulafion VXI of 1SS2, s. 9 

Compr&mue-^Hffeei of compromise entered iniolg a Hindu female with a 
limited estate* 

Hdd tliat EegtiMion Xb. VII of 2832 did not abrogate !:he Hindu law as 
to tli® c 03 ito(|iience« of apostacy, but merely laid down for the guidance of the 
Judge a rule under which he might refuse to enforce these consequences. 
W’here, therefore', in a ioint Hindu family consisting of a father and 
one son the father was conrerted to Muhammadanism in the year 1845, the 
immediate effect of such conversion was to make the son sole owner of 
the property which up to that time had belonged jointly to him and his 
father. 

Meld also that a comprcmiise made hy a person holding a Hindu widow’s 
or Hindu darfgh tor’s estate in the proprty of her deceased hnahand or father, 
is not binding on the reversioners, even though it has been followed by a 
decree of Court, nor is a decree on an arbitration award, one of the parties to 
the submission having been a Hindu widow, or daughter ; but the reversioners 
i^n only be bound by a ^decree made after full contest in a bond fide litigation. 

* First Appeal Ho 135 of 1905, from a decree of Pandit Pitambar Joshl 
Sabordiimte Judge of Bareilly, dated the 20feh of May lOOo. 
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Imrit Konwur v, IRoo^ "Narain SingTi (1), 87iqp JSfarain Single v. Khurga 
Koerry (2J, Jeram Laljee v. Veerlai (3), Sant Kumar v. Deo Saran (4), Ram 
Sarup V. Mam Dei (5) and Btaggxlton v. BtapiUon (6) referred to. 

The facts upon which the present suit and appeal are based 
are detailed in the report of the case of Gobind Krishna Narain 
V. Abdul Qayyum (I. L. R., 26 All., 544: s. a, Weekly Notes, 
1903, p. 137). Briefly, however, they are as follows: — The suit 
was one to recover possession of the whole of a village called 
Mahlpiir in the district of Bareilly, which had once formed parfc 
of the estate of one Ratan Singh, who died in 1861. The rela- 
tionship between most of the parties concerned will be seen fiom 
the following pedigree : — 

KATAN SINGH = KAJ KUNWAB. 

(Became a Muhammadan in 1845 ; ( (ob. November, 1858). 

ob. 14tb September 1851). 


Hamat Singh = A daughter Jiwan Kunwar = Bam Prasad 

SenKunwar. (d. s. p.) (piedeceascdher 

ssRajjanLaL father). 

(ob. January (ob. N ovember 

8tb, 1861). 9th, 1851). 

Chattar Kunwar (d. s. p. Mewa Kunwar (ob. Khaii’ati Lai 

April 13th, 1866) = 23rd March, 1899) = Hulas 

Awadh Behari Lai, = Aftab Bai. Kunwar, 

i 

Gobind Krishna Kashi Krishna 

(plaintiff appellant), (plaintiff appellant). 

In 1845 Ratan Singh became a convert to Muhammadanism. 
Both father and son died ih 1851, the son predeceasing the father. 
Sen Kunwar died in 1857, and Raj Kunwar in 1868. After the 
death of Raj Kunwar three claimants to the property of Eatan 
Singh (or Daulat Singh) arose, namely, Chhatar Kunwar, Mewa 
Kunwar and Khairati Lai, the son of a daughter of Eatan Singh. 
These claimants in 1860 settled their disputes by means of a com- 
promise in virtue of which Chhatar Kunwar and Mewa Kunwar 
took 8 J annas of the estate and Khairati Lai 7 J annas^ Chhatar 
Kunwar died in 1866 and her share (4 J annas) was taken psr 
session of by Mewa Kunwar. Mewa Kunwar died in 1899. The 
present plaintiffs, sons of Mewa Kunwar, alleged that their 

(1) (1880) 6 C. L. E., 76. (4) (1886) I. L. B., 8 All , 365. 

(2) (1882) 10 C. L. B., 337. (5) ( 1906) I. L. B., 29 All., 239. 

(3) (1903) 6 Bom., L. B , 885. (6) 1 White and Tudor, 230. 
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mother and aunt had no authority to enter into the compromise of 
1860, so as to bind them, and that accordingly the share taken by 
Kfaairati Lai under that compromise could not have been held by 
him for a larger estate than that possessed by the two ladies, 
which had terminated in 1899 on the death of Mewa Kunwar. 
The village in suit had been Iransferi’ed by Partab Singh as heir 
of Khairati Lai to the defendant Khunni Lai. The Court of first 
instance (Subordinate Judge of Bareilly) held that the compfo- 
mise of 1860 was binding, not only on the parties to it, but also 
on the reversioners. It further held that the effect of Ratan Singh 
becoming a Muhammadan was to deprive him of only half the pro- 
l>srty, and that the moiety of which he still remained owner des- 
cended to Khairati Lai, his daughter’s son. That Court therefore 
dismissed the plaintiffs’ suit. From this decree the plaintiffs 
appealed to the High Court. 

Sir Waller Oolvin, the Hon’ble Pandit Sundar Lai, Babu 
Jogmdro Nath Chavdhri, Pandit Moti Lai Nehru and Dr. Satish 
Chandra Banerji, for the appellants. 

Mr. B. E. 0^ Conor and the Hon’ble Pandit Madman Mohan 
Malaviya, for the respondent. 

Stanley, C.J.,and Buekitt, J.— This ease is a sequel in 
some respects to the case of the same plaintiffs appellants vs. 
Abdul Qayyum decided by this Bench in April 1903, w'hieh will 
l>e found reported at I. L. E., 25 AU., 646. In that case I4ie 
plaintiffs sued to set aside an alienation made by their mother 
Rani Mewa Kunwar to her father-in.law under circumstances 
detailed fully in that judgment. We held in it that the plaintiffs 
were entitled to succeed. In that case we also detailed at length 
to. SoScisegrgof the report) the conflicting claims made by 
Rani Chhatar Kunwar and her sister Rani Mewa Kunwar on 
one side, and Raja Khairati Lai on the other to the estate of Raja 
Ratan Singh, who after his converaion was known by a Muham- 
m^an name. The judgment then sets forth the compromise (p. 
u77 of the report) made between the opposing claimants, how the 
sisters fookSi annas between them, 'while Khairati Lai got 7 i 
annas of the disputed estate. In that suit the villages which the 
pimntiffa sought to recover were situated within the 8 J annas 
which the sisters took under the compromise. 
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The present suit is for recovery pf possession of mauza Mahl- 
pur, a village situate in the 7 | annas which Khairati Lai took 
under the compromise. 

The ground on which the suit is supported is that the two 
sisters being only limited owners and as such entitled only to an 
estate for life had no authority to alienate more than their life 
estate unless for a purpose recognized as legal and necessary by 
Hindu law, and that as both are now dead, the compromise is not 
binding on their reversioners the plaintiffs appellants, who claim, 
not through their mother Eani Mewa Kunwar, but as next 
reversioners to their grandfather Daulat Singh, son of Eatan 
Singh. 

Of the many matters mooted in the Court below the learned 
Subordinate J iidge found in favour of the plaintiffs appellants on 
most points, but on the 7th issue, the vitally important question in 
the case, he was of opinion that the compromise in question 
is not an alienation that would hold good for the lifetime of Mu- 
sammat Chhatar Kunwar and Musammat Mewa Kunwar only, 
but is a family arrangement and is binding on the plaintiffs. The 
argument that as Hindu females they were incompetent to make 
a compromise that would have the effect of permanently alienat- 
ing part of the property, is based on the assumption that all the 
property which was then the subject of the compromise was the 
exclusive property of their father Daulat Singh and they held a 
life estate in it, and that if there were no compromise the wholeof 
it would have come to ihe present plaintiffs. The assumption 
is wrong.” 

Subsequently the learned Subordinate Judge considers the 
effect of the Eegulation VII of 1832 and of Act No. XXI of 
1850, and holds that Raja Eatan Singh was after his apostacy the 
absolute owner of one-half the estate which up to that time he had 
owned jointly with his son Daulati, and that on his death it des- 
cended to his grandson Khairati Lai, son of his daughter Jiwan 
Kunwar, from whom under various alienations the village in suit 
has devolved on the defendant respondent. 

In the opinion expressed as to this matter by the learned Sub- 
ordinate Judge we are unable to concur. In our judgment in the 
previous case we (at pp. 570 et seqq of the report^ fully discussed 
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the meaning and affeel of Eegnlation No. VII of 1832^ and held 1907 

that it did not abrogate* the Hindu law as to the consequences of ooBiyB 

apofitacy, but merely laid down for the guidance of the Judge a 
ml© under which he might lefuse to enforce these consequences, 1,. 
But it dcm not purport to affect the substantive law. The Hindu 
law remained unaltered in this respect^ and we hold that under it 
Haultt became on his father’s conversion sole owner of the pro- 
|ierty wliich up to that time had belonged jointly to him and his 
father. We have not heard anything from the learned advocate 
for the r^pondent which causes us in any way to alter or modify 
our opinion as to the consequences which ensued on Ratan Singh’s 
apostaoy. It follows therefore in our opinion that on the death of 
Haulat Singh in 1851, his widow Rani Sen Kunwar succeeded to 
a widow^s estate in his property and on her death in 1867, his 
two daughters, Chhatar Kunwar and Mewa Kunwar, succeeded 
to the limited interest of a female heir in the estate. That estate 
they held at the time of the compromise of July 1860. It was 
contended that at one place in our judgment we had held that 
Daulat Singh took only one-half of the estate. The reference is 
to page 573 of the report, where we say, when discussing the 
effect of a severance on the joint Hindu family Conse- 
quently if section 9 of this Regulation No. VII of 1832 bad the 
effect for which the learned advocate for the respondents con- 
tends, it follows that on his father’s conversion and on the sepa- 
ration resulting therefrom, the joint family being dissolved, Dau- 
lafc Singh became the sole and absolute^wner of at least one-half 
of the joint family property, in which his inter^t while still joint 
was one-half.’^ But as we had. already held that the Regulation 
had not the effect for which the learned advocate contended,, and 
had held that on his father’s conversion Daulat had become sole 
owner of the property which up to then had been their joint pro- 
|)erty, we are unable to understand how, in the passage just cited, 
we should-be understood to hold that Daulat took only one-half. 

held no more than that in a certoin event, which incur 
opinion had not happened, Daulat would have taken at least 
one-half. As to the argument which the learned advocate for 
the rtepondent sought to draw from Act No. XXI of i860, w© 

<x>usider it is sufficient to say that, as in our opinion Daulat 
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Singh in 1845 had become sole and absolute owner of the whole 
of the estate which up to then had been the joint estate of himself 
and of his father^ and as the Act just mentioned was not passed 
till 1860^ some five years after Eatan Singh’s conversion, it had 
no effect. 

We hold, therefore, that when the compromise was entered 
into between the sisters and Khairati Lai the former were 
owners, though probably ignorant of their true position, of the 
whole estate which had been of Eatan Singh at the time of his 
apostacy. Their position was that of limited owners entitled to 
an estate for life. The question now remaining for decision is— 
had they, as such limited owners, power to enter into a compromise 
by which their reversioners would be bound? The compromise 
by which they, or rather their guardians, for they then were 
minors, permitted Khairati Lai to take nearly one-half of the 
estate undoubtedly amounts to an alienation. The circumstances 
under which that compromise came into existence will be found 
on page 558 of the report of the case^already referred to. There 
can be no doubt that it was a just and wise compromise, each 
party having a good fighting title, and was perhaps the best 
arrangement which could have been made. Had the parties on 
both sides been male heirs, it unquestionably would have bound 
them and their successors and reversioners. But unfortunately 
one party were female heirs with a limited interest. Does their 
act bind their reversioners ? We regret to be obliged to hold 
that in our opinion the reversioners are not bound by it. 

In the case of Imrit Konwur v. Boop Narain Singh (1) 
their Lordships of the Privy Council lay down in clear and 
unequivocal language that it is clear that the daughters could 
not be bound by a compromise made by the widow under any 
circumstances.” 

That case, no doubt, was one in which the widow when 
entering into the compromise had made good terms for herself 
disregarding the daughters’ (her reversioners’) interests. But the 
language used by their Lordships is general, and not confined to 
the facts of the case before them. It uses the words under any 
circumstances ” thus laying down a general rule that a widow 


( 1 ) (1880) 6 c. L. B., 76, at p. 81 , 
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cannol bind her reTersioiiem inder any circumstances by a com- 
promise* We take it to be undisputable that tbe law laid down 
in respect of widow applies equally to daughters, who, like her, 
are merely limited owners holding the estate for life. 

In the case of Sh&o Harain Singh v. Khiirgo Koerry (1) a 
widow sued two brothers of her deceased husband (who had got 
themselves recorded as owners in succession to him) for confirma- 
tion of her pcMsession as her husband’s heir. She succeeded in 
the first Court, but this decision was reversed on appeal. She 
then filed a special appeal to the Sadr Court, and while the 
appeal was pending there she entered into an ikrarnamah, or 
compromise, with the respondents by which they divided the 
property, each side taking a share. In a subsequent suit by 
reversioners after the widow’s death calling in question the 
vaEdity of the compromise, it was held by the Calcutta High 
Court dting the case of Imrit Konwur v. Roop Narain Singh 
(mentioned above) that the ikrarnamah could not be regarded as 
affecting the rights of those who claim to be entitled as x'ever- 
sioners on the expiration of the widow’s life interest. The case 
of Jeram Laljee v. Veerbai (2) was one practically to enforce 
a decree passed on an award, one of the parties to the submission 
to the arbitration having been a widow- In that ease the learned 
Judge held that there is a distinction between a bare com- 
promise out of Court and an award by arbitrators followed by a 
consent decree thereoBf But I think that in the absence of 
authority to the contrary it would be unsafe to treat anything 
short of a dasree in a suit contested to the end as coming within 
the ruling in the SMva Ganga case.” This case shows that even 
a decree p^ed on an arbitration award may not be binding on 
reversioners. 

Among the reported cases cited in the case just mentioned was 
that of Kumar v, JDeo Saran (3), in which Mr- Justice 
Mahmood held that the rale in tbe Shiva Ganga case was limited 
ted® 0 t€» fairly obtained against tbe widow in contested and bond 
fide litigation and would not apply to the compromise made in 
that case, which could hardly be regarded as standing on a higher 

(1) (1882} 10 C. L B., S37, at p. 842. (2) (1905) 5 Bom., L. B., 885* 

{8} (1886) I* L. E., 8 Ail., 3G5. 
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footing than an alienation by the "widow. A similar rule was 
ai)plied in Ram Sarup v. Ram Dei (1) where it was held that 
a decree passed against a widow on an award in a case where 
there had been no trial in Court and which was based on agree- 
ment between the parties is not binding on the reversioners. 
In that case it was also held that an act done by the widow by 
which she purported to convey to third parties out of the property 
inherited from her husband an absolute estate amounted to an 
alienation. 

On a review of the authorities we hold that a comproirme 
made by a widow is not binding on the reversioners, even though 
it has been followed by a decree of Courb^ nor is a decree on an 
arbitration award, one of the parties to the submission having 
been a widow, and that the reversioners can be bound only by 
decree made after full contest in a bond fide litigation. Mr. J. G, 
Ghose in his book on the Principles of Hindu Law, 2nd edition, 
page 267, writes : — It has been held that a decree against a 
widow to bind the reversioners must have been passed after full 
contest, and a compromise decree or a decree on an arbitration 
award can have no higher footing than an alienation by the 
widow.^^ But it was contended that the compromise might be de- 
fended as a family settlement ” of doubtful claims. That con- 
tention is, we think, not sound. This subject is discussed in the 
leading case oi StapiltonY^ Stapilton (2). In that case dealing 
with what a Court of Justice has to do in dealing with a compro- 
mise, we find the words always supposing that it (i.e. the com- 
promise) is within the power of each party if honestly done/' indi- 
cating the qualification which each paity to the compromise must 
possess. The two sisters being only limited owners, it, we think, 
was not within their power " to enter into such a compromise so 
as to bind their reversioners. 

Finally we would add that there is no pretence for suggesting^ 
nor has any such suggestion been made, that the compromise of 
July 1860 was justifiable by any necessity recognized by Hindu 
law. 

To sum up we are of opinion that the two sisters had no more 
power to enter into the compromise of July 1860 than a widow 
(1) (1806) I* L. R., 29 All., 239. (2) 1 White and Tudor, 230. 
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wottM lave lad. There nel having been any litigation ending 
in a decree of Court |>a38eti after fall contest, we are of opinion 
that in making that compromife the sisters exceeded their powers 
as limited owners, and that even if the <x>inpromise be regarded 
as a family settlement of doubtful claims, it was not within 
the sisters^ power to enter into it so as to Hod the reversioners. 
We, therefore, hold that the compromise is not binding on the 
plaintiffs. 

For the above reasons we hold that the decree of the lower 
CWrt is wrong, and accordingly, reversing it, we allow this 
ap|)eal and give a decree in favour of the plaintiffs appellants for 
recovery of possession of the village in suit. Appellants are 
entitled to their costs in both Courts. The objections filed under 
section 561 of the Code of Civil Procedure fall to the ground. 

Appeal decreed. 


Msfure Sir John, Stanley, Kn%gJd, Chief Justice, and Mr. Justice Sir Wdlium 

Bur&tif. 

MANOIIAK LAL, (Plaintiff) n BANARSI 1 >AS and othbbs 

(DEFENDANTii). * 

JdMi"— Adoption’- Custom-- Authority of mdow to adoyi— Adoption of 

married man. 


Ileid iliat according to the law and custom prevailing amongst the Jain 


community (1) a %vidow has power to adopt a son to her deceased husband 
w itiiout special authority to that effect, and (2) a marned man may lawfully 

be adopted, 

Maharaja Covmd Sath May v. Gulah Ckand (1), Sheo Sinyh Mai v. MaMo 
(2), Lahhui Chand v. Gaifo Mai (S), Mhagm^ti, Singh v. Mha gwan Singh (4), 
Maje Vya^iatrmc Amndram Munhatkar r. Jyapantrav (5), 2^ athaji Krishna ji 
V. Mari Jayoji (0), Sadmkio Moreshmr Qliate v, JSari Moreshvar G/mfe (7), 
lial^hmpps Y. Mamtm (8) and JDharma JCaguy, MamhrMna Chimmji (0) 
referred to. 

The facts of this case^are fully stated iu the judgment of the 
Court. 

Babu Jogindro Nath Chaudhri and Dr. ^tisk Chandra 
Banerjif'doT the appellant. 


• First Appeal No 31 of 1901, from a decree of Mr. H. Darid, Subordinate 
J.idge wt Moe.' ;t, dated the 7th of NoTember 1903. 


(I) (1833) 6 H. D. A., 270. 

(2> (1878) I. L. It, 1 All , 

(3) (1886) I. L. E, 8 All., 310. 

(4) (1803) 1. h. B„ 17 AI!., 294 

and (1808) 31 AU,418. 


(o) (1867) 4 Bom., H. C., Eep A. C. J., 101. 

(6) (1871) 8 Bom., II. C . Kop. A. C J.,„07. 

(7) (1874) 11 Bom., H. C., Hep., lOO. 

(8) (1875) 13 Bom., H C.. Kop., 364, 

(9) (1886)I.L.B.,10 Bom,, 80. 
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TheHon’ble Pandit Simdar Lai, Papdit MotiLalNArn, 
Mr. B Malcomson and Pandit Bhagwan Bin Dube for the 
respondents. 

Stanley, C. J., and Bubkitt, J — This appeal anses out of 
a suit for partition of the property of a joint Hindu family, the 
plaintiff claiming to be entitled upon partition to one-third of 
the property. One-fifth only was awarded to him and hence the 
appeal. The following genealogical tree will show the relation- 
ship of the parties : — 

HARJAS RAI. 

I 


Gulab Rai. 


Binxrsi Das^ 
defendant 


Ajudbia= 

Musam- 

mat 

Cbamaili. 


I 

G xneshi 
L‘il, dead, 
=Musamniat 
Kislian Dei. 


Nabar Smgli 

»Musammat Baiuo, defendint, 

I 


I 

Kedar 

Nath 


Bidri Bag, 
defendant, 


Mul Chand, defendint, said 
to have been adopted by 
Musammat Kishan Dei, 
widow of Ganeshi Lai, 
on 2ad November 1902. 


Manohar Mitra Sen, dead, 
Lah =Musammat 

plaintiff. Sharbati, 

dead 


The main question in dispute is whether or not Mul Chand 
the son of the defendant Banarsi Das, was validJy adopted by 
his aunt Musammat Kishan Dei, the widow of Ganeshi Lai, 
Mul Chand at the time of his alleged adoption was a married 
man of the age of about 23 years. Mapohar Lai disputes tia 
fact of this adoption and ^so the validity of it. 

When the appeal first came before this Court we found it 
necessary to remand an issue to the lower Court in regard to the 
validity of the adoption. A plea of adoption according to the 
law and custom prevailing among the Jain sect was set up by 
Mul Chand, but no issue was framed upon this plea. The only 
issue struck as to the alleged adoption was this, namely “ Was 
Mul Chand adopted by Ganeshi Lai’s widow for Ganeshi Lai 
and that in conformity with the desire of Ganeshi Lai?” We, 
therefore, referred the following issue for trial, namely : — “ fc 
thqadoptionof a married man valid under the law and custom 
prevailing amongst the Jain community ? ” It is admitted that at 
the time of his adoption Mul Chand was a married man of the ago 
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0 f aboai 23 years acfi Jiad a daughter. The learned Subordinate 
Judge had dedded the issue in the negative, holding that the 
allege! eustom whereby a married man can be adopted amongst 
the Jains was not established. The validity of such an adoption 
is the main question for determination in this appeal ; but there 
are a number of other matters which have been raised in the 
grounds of appeal and ak> in the objections filed by the res- 
pondents under section 561 of the Code of Civil Procedure which 
will require our attention. 

The Court below found that Musammat Kishan Dei did in 
fact adopt Mul Chand, but against its findings, as also on the 
question of the validity of the adoption, if it took place, the appel- 
lant has preferred grounds of appeal. On th e question of law 
the learned advocate for the appellant contended that the Jains 
are di^nters from Hinduism, but that they are governed by 
Hindu law unl^s in matters in which a custom in conflict with 
that law is established; that a married man, or in fact a man of 
the age of Mul Chand at the time of his alleged adoption could not 
have been validly adopted, whatever be the class of Hindus to 
which he belonged. In support of the adoption, it was argued 
that adoption amongst the Jains is secular and not religious, that 
all religious motive is w^anting, that the Jains do not belieTe in 
the Hindu doctrine of the eflScacy of initiatory ceremonies or the 
doctrine of the se<x)nd birth and have distinct rules as regards 
adoption; as for example, the rule- which admits of the adoption 
of a daughter^ son orsi^ter^s son, an(Pthat no reason existed for 
any r^triction in the matter of age or by reason of marriage. At 
the outset it may be well to consider the origin and history 
of the Jain sect. 

A ga>d summary of their early history is to be found 
in Dr. Hoernle’s Presidential Address to the Asiatic Society 
of Bengal in 1898. From it we glean that the founder of 
Jainism was Mahavira, who was born of a good Ksiatriya 
Iwnily in or about the year 599 B. C., about 40 years before the 
birth of Buddha, who was a younger contemporary. Both Mah- 
avira and Buddha were founders of what we should describe as 
mon^tio orders rather than religious sects. But the institution 
of monasticism was not a new innovation, seeing that it formed an 
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essential feature of Brahmanism. l)r. Heernle writes The 
old Brahmanic religion ordained man^s life to be spent in four 
consecutive stages called acramas* A man was to commence 
life as a religions student^ then to proceed to be a house-holder 
next to go into retirement as an anchorite, and finally to spend 
the declining years of bis life as a wandering sanyasi, or mendi- 
cant.^^ He further observes that in course of time a tendency 
arose in Brahmanism to limit the entry into the stage of a men- 
dicant to persons of the Brahmanic caste, and that it was proba- 
bly this circumstance which first led to the formation of non- 
Brahmanic orders, such as those of the Buddhists and Jains, which 
were chiefly and originally intended for persons of the Kshatriya 
caste.^^ Then he points out how dissent and opposition to the 
Brahmanic ascetics arose amongst the Jains and Buddhists, and 
adds : — ^‘The Buddhists and Jains were not only allowed to dis- 
card the performance of religious ceremonies, which was also done 
by the Brahmanic mendicants, but to go farther and even 
discontinue the reading of the Vedas. It was this latter practice 
which really forced them outside the pale of Brahmanism. The 
still very prevalent notion that Buddhism and Jainism were 
reformatory movements and that more specially they represented 
a revolt against the tyranny of caste is quite erroneous. They 
were only a protest against the caste exclusiveness of the Brah- 
manic ascetics; caste as such and as existing outside their ordei^ 
w^as fully acknowledged ^by them. Ev&n inside their orders 
admission, though professedly opeu to all, was practically limited 
to the higher class. It is also significant of the attitude of these 
orders to the Brahmanic institutions of the country that, though in 
spiritual matters their so-called lay-adherents were bound to their 
guidance, yet with regard to ceremonies, such as those of bu*th, 
maniage and death, they had to look for service to their old 
Brahmanic priests. The Buddhist or Jain monk functionated as 
the spiritual director to their respective lay communities. Bnt 
the Brahmans were their priests.’^ We further gather from 
Hoernle that early in the history of his order Mahavira adopted 
stringent notions on the subject of dress and discarding clothes 
wandered about as a naked mendicant. In consequence of this 
there was soon a divisioni in the ojdor and the sect became 
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divided lolo two di yMms^ namely, the G^etamhams or the clothed 
members of the order and the Digamharas, the unclothed. The 
latter refused to acknowledge the collection of the sacred books 
of the order known as the Furvas and Angcos, Beferring to the 
question of caste Dr, Hoernle says A lay convert to Jainism 
does not lose his caste by his conversion. He may have to give 
up the exercise (d the trade of his caste, but if he wants a wife for 
himself or his son or a husband for his daughter, he can only get 
them from his own caste.^^ 

Mr. Gk)lap Chandra Sarkar in his Tagore Lectures for 1888 
remarked of the Jains : — The Jains, like the Buddhists, do not 
admit the authority of the Hindu Shastras, but admit the caste 
system and the superiority of the Brahmans, who are the priests 
in tiieir temples. And although J ainism differs in many r^pects 
from Hinduism, yet on the whole the Jainas may be called Hindu 
dissentei^.” Later on, dealing with the question of adoption 
amongst the Jains, he writes : — The usage of adoption obtains 
amongst the Jainas, although they do not perform the Shraddas or 
believe in the Hindu doctrine of spiritual efficacy of sons : 
adoptions amongst them want the spiritual element and are 
entirely secular in ebaiacter.” Again he observes : — They are 
governeJ by the Hindu Jaw of adoption, except in the following 
particulars, in which it has been proved that their usages are 
different/^ He then points out that a Jain widow is competent 
to adopt a mn without Ifeving obtainei^auihority to do so from 
her husband, and further observes : — An adoption among the 
Jainas being a temporal institution, the religious ground of 
objwtion against the adoption of an only son must necessaiily 
fail; such adoption would therefore be valid unless the extinction 
of the natural father’s lineage in a temporal point of view be 
admitted to vitiate it. The rule of prohibited relations for 
adoption d^es not obtain amongst the Jainas, who may therefore 
adopt a daughter’s or sister’s son. Nor is the restriction ha^d 
on the age of the adoptee applicable to the Jainas, among whom 
the rule is that a person within the age of 32 may be adopted/’ 
Then the learned author directs attention to the fact that no 
religious <»remonies are necessary for a valid adoption amongst the 
Jain? in view of the fact that they do not believe in the efficacy 
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of rites prescribed by the Hindu Shastfas. Then he says 
The gift and acceptance of the person adopted are the only 
requisite ceremonies for a lawful adoption amongst them.’^ 

Mi\ Barth in his work on the Eeligions of India (at page 143 
of the third edition) observes that ‘‘the Jainas like the Buddhist®, 
reject the Yeda of the Brahmans, which they pronounce apo- 
cryphal and corrupt, and to which they oppose their own iln^asas 
constituting the true Vedas. They are quite as little disposed to 
tolerate the existence of the sacredotal caste, although at the 
present, the clergy in some of their communities at least are 
recruited from certain families in preference to others, and, it 
appears, from the Brahman caste itself. Besides, they observe 
the rules of caste among themselves as well as in their relations 
with others who dissent from them, but like several Hindu sects, 
however, without attaching any religious significance to it. Sir 
Monier Williams in his work on Modern India and Indians, 
6th edition, page 169, says of the Jains that they “ agree with 
the Buddhists in rejecting the Veda of the Brahmans.’^ ' 

Sir Guru Das Banerji in his work on the Hindu Law of Mar- 
riage remarks, at page 19 : — “ There are only three Indian sects 
of importance, the Buddhists, the Jains and the Sikhs, who have 
entirely repudiated Brahmanism, and who ought to be excluded 
from the categor^y of Hindus, and judging from the language of 
certain enactments (i e., Act XVII of 1876, section 4, Act XXI 
of 1870) in which those three sects are mentioned as classes co- 
ordinate with the Hindus, it would follow that the Legielaiure 
intends such exclusion. 

Tieating of the law of adoption, Mr. May ne observes that 
it has been successfully appropriated by the Brahmans, and 
that “ in this instance they have almost succeeded in blotting out 
all trace of an usage existing previous to their own,^^ and then 
he says: — ^^The inhabitants of the Punjab anl the Xprth-West- 
ern Provinces, whether Hindus proper, Jains, Jats, Sikhs or 
even Muhamamadans, practise adoption without religious rites or 
the slightest reference to religious purposes, and later on he 
writes : — Little is to be found on the subject in the works of any 
but of the most modern writers, and the majority of the ancient 
authors rank the adopted son very low among the subsidiary sons. 
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The series of elaborate rules which now limit the choice of a boy 
♦ 

ar© all llie effspiiog of a metaphor that he must be the reflection 
of a son. These rules may l>e appropriate enough to a system 
which require the fiction of actual sonship for the proper perfor- 
mance of religious rites ^ but they have no bearing whatever 
upon affiliation which has not this object in view, and as we shall 
find they are disregarded in many parts of India where the 
practice of adpotion is strongly rooted (pages 8 and 9 of the 
6th edition). 

Apart from the religious aspect of the question there would 
appear to be no good reason why a married man should not be 
eligible for adoption. The respondents^ case is that the Jains 
Ijeing emancipated from religious rules governing orthodox Hin- 
dus are in the matter of adoption relieved from the restrictions 
imp(Bed by the Brahman priest from religious motives and that 
while retaining the practice of adoption they pay no heed to the 
restrictions imposed by the Brahmans. Nanda Pandita Jays it 
down as an absolute rule that a [child must not be adpoted whose 
age exceeds five years, or upon whom the ceremony of tonsure 
has been performed in the natural family (Dattaha Mimanm^ 
4, i^ra. 22). In doing so he reli^ upon a passage from 
the KaW^'u> Furana which is of doubtful authenticity and which 
is treated as spurious by the author of the DaitaJca Chandrika. 
According to the authority of the Dattahx, Ghandrika age is only 
material as determining^the term at which the ceremony of in- 
vestiture of the sacred thread may be ^rformed, and so long as 
this rite in the c^ of the three higher classes, and marriage 
in the c»se of Sudras, can be performed in the family of the 
adopter, there is no limit of any particular time (Dattaka Chanda 
fihcij section 2, paras. 20 — -SS) law. 

Mr. Sundar Lai argued that the Hindu law permitted the 
adoption of a married man, provided that he belonged to the same 
gotta as the adoptive father, as is the case here; but that if it did 
not do so, there was a recognked and binding custom among the 
Jains whereby the adoption of married men is legal and that 
this custom is established by the evidence. 

We may here mention that the number of Jains in this Prov- 
ince according to the last census is only 84 , 801 , the total number 
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1907 in India being 1 , 334 , 148 . According to the custom wHcb is set 

up by the defendants respondents married men as well as m- 
Lal married boys are eligible for adoption, but in the majority of 
Ba^Ibsi unmarried men would ordinarily be selected. We eauDotj 

l>As. therefore, in the case of so small a community expect to find 
many instances of the adoption of married men. Few indeed 
would be the adoptions in the sect. We agree in the view taken 
by the Court below that the evidence amply proved the fact 
of adoption of Mul Chand. We have carefully considered the 
evidence adduced in support of this part of the case and we see 
no reason to distrust it. It is unnecessary, we think, to refer 
particularly to this evidence. So far, therefore, as regards tiie 
fact of the adoption we have no hesitation in afiSrming the deci- 
sion of the Court below. 

We come at once to the evidence adduced in support of the 
alleged custom amongst the Jains whereby it is permissible to 
adopt married boys or men. Evidence of such adoptions within 
the last forty years in Meerut, Muzaffarnagar, Saharanpur, 
in these Provinces and a few instances in Delhi, which formerly 
belonged to the North-Western Provinces, was given, namely 5 m 
Meerut, 11 in Muzaffarnagar, 7 in Saharanpur and 3 in Delhi. 
We shall first take the Meerut cases. The first is that of Mithan 
Lai. He deposed that Nand Lai adopted him 16 or 17 years ago, 
when he was a married man, and that he is in possession of if and 
LaVs property. His natural father was Umrao Singh, a resident 
of Baraut. He stated that his natural father Umrao Smgh cele- 
brated his marriage when he was 14 years of age and that he was 
adopted when he was 16 years old. His evidence is corroborated 
by Munshi Lai, who was not present at the adoption but heardof 
it from the members of the brotherhood, and also by Jugul Ki- 
shore, a resident of Baraut, who stated that a married boy can be 
adopted by the Jains, and gave us illustrations of such adoptions, 
the cases of Hazari Lai and Mithan Lai and also of Anup Singk 
The next instances are those of Sangam Lai and Sanai Lai whiob 
may be taken together. One Murlidhar deposed that he adopM 
Sangam Lai 18 or 20 years ago and that his marriage had takes 
place before the adoption, He also deposed to the adoption of 
Sanai Lai by his own brother Bansidhar after Sanai Lake marriage 
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la ctt»s-exwsimstioa he stated that Saagam Lai 
was* 15 Of 10 years aid Vheo he wm adopted and that he (the wit- 
Ete-s) cele! crated his emond marriage after his adoption and after 
the death of lii-5 first wife. Bansidhar, he stated, adopted Sanai 
Lai, who was his sister^s son, 32 years ago, and Sanai Lai was 
adopted two years after his first marriage. Bansidhar, the adop- 
tive father of Sanai Lai, also gave evidence to the same effect. 
Wills executed by Bansidhar and Mnrlidhar respectively in 
favour of their adopted sons, and bearing date respectively the 
1#h of February 1900 and 24th of July 1901, were adduced in 
evidence showing that these adoptions were acknowledged before 
the institution of the present suit. The next case is that of 
Amman Singh. He was examined and deposed that Jaisnkh 
adopted him after his marriage and that his wife is still alive; 
that KaMu Mai was Ms natural father and that Kalin Mal^s 
property is in the possession of his brothers while he (the witness) 
is in possession of the property of Jaisukh. 

The Court below held that the evidence of the adoption of 
Mithan Lai was not clear. The learned Subordinate Judge states 
that Mithan Lai S|K)ke of his being adopted by his mother’s 
brother,^’ but he is in error as to this. Mithan Lai did not say 
that he was adopted by his mother’s brotlier but by his father’s 
maternal uncle. Again, the Subordinate Judge makes this com- 
muot that Mithan Lai stated that he was iu possession of his 
maternal uncle’s estate but did not state that he was not in posses- 
sion of Ms natural fatlier’s estate. The answer to this is that he 
was not ffiked whether or not he was in possession of his natural 
father^s estate. Then of the case of Sangam Lai and &nai Lai, 
the Subordinate Judge held that they were not satisfactorily 
proved, remarking that in both cases no particulars were given as 
to the parents of the girls to whom these adopted sons were married 
but no questions were put to them as to the parentage of the girls. 
The Imrned Judge might himself have inquired as to this if he 
a^nsidered the information a matter of importance. We see no 
reason for distrusting the evidence given in proof of the adoptions 
of Mitfian I-*al, hangam Lai and Sanai LaL W"© do not believe 
that the witnesses told deliberate falsehoods in regard to these 
adoptions and they were bound to know the true facte. As regards 
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Amman Singh, the learned Subordinate Judge accepted the proof 
of his adoption after marriage as being free from suspicion 
though he thinks that the fact that Amman Singh was unable to 
mention any other instances of similar adoptions, deprived his 
case of any great weight. 

We now come to the Saharanpur cases. The first is the case 
of Sikri Px’asad. He keeps a draper’s shop and is also a con- 
tractor.” He deposed that he is the adopted son of Mithan Lai, his 
own father Murlidhar having been brother of Mithan Lai. He 
says that he was adopted 18 or 19 years ago, that his first wife 
was Bhim Singh’s daughter, and his second wife is Nehal Chand’s 
daughter. His marriage, he said, had taken place when his pater- 
nal uncle adopted him. It was customary, he said, amongst the 
Jains to adopt a boy after marriage, and he gave two other 
instances of such adoptions, namely, those of JhambiiDas, who was 
adopted by Musammat Asharfi, and Dip Ohand, who was adopted 
by Musammat Gumti Kiinwar. In cross-examination he stated 
that he was 19 or 20 years old when he was adopted, and that his 
marriage had taken place 8 or 9 years before when he was 11 years 
of age. A witness for the plaintiff, Munshi Govind Eai, whilst 
admitting that Sikri Prasad was adopted by Mithan Lai, alleged 
that he was unmarried at the time of his adoption. It is apparent, 
however, from his cross-examinalion that he had no personal know- 
ledge of the facts. He was not present at the adoption ceremony 
and did nob remember the year in which the adoption took place. 
He could not even say whether or not Sikri P'rasad'’was married 
twice. We have no hesitation in accepting the evidence of Sikri 
Prasad, given as ib was with so much detail. There appears to us 
no reason for discrediting it. We are unable to appreciate the 
reasons given by the learned Subordinate J udge for his rejection 
of the evidence of this witness. 

We next come to the cases of Chhotu Mai, Prabhu Lai and 
iSfaurangi Mai. Chhotu Mai was examined and deposed that 
Ganesh Lai adopted him after his first marriage, which was 
celebrated by his natural father Surjan Lai | that Ganeshi Lai 
was his paternal uncle and celebrated his second marriage after 
the death of his first wife. In his examination-in-chief this 
witness stated that his marriage i;ook place after his adoption, 
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but imni^iatelj collected himself and stated that his first mar- 
riage took place before hh a'”loption, and that it was hi? second 
marriage to wMeh he had at first referred. The learned Subor- 
dinate Judge "Was of opinion that the first statement was true 
and rejected his evidence. We do not agree with the learned 
Subordinate Judge, We think that when in the first instance 
the witness referred to his marriage as having taken place after 
Hs adoption^ he referred to Ms second marriage. Sangam Lai 
deposed that Jains adopted married boys, that he had not merely 
heard this from his elders but that married boys were adopted to 
his own knowledge. As instances he mentioned the ease of 
Chhotu Mai, also of Prabhu Lai, who was adopted, he said, by 
Shibba Mai, and Haurangi Mai, who was adopted by Shibba 
MaFs wife. He was present, he stated, at the adoption of these 
three persons, and they w^e all adopted after their maxTiages 
had taken place. In cross-examination he stated that Chhotu 
MaFs first maniage took place about 30 years ago, that his mar- 
riage procession went to Talsara and that he was 14 or 15 years 
old at the time of his marriage, and that his wife died four or five 
years thereafter. He stated that Ohhajjan Mai was the father 
of Chhotu Mai and that he was adopted five or six years after his 
first marriage. The learned Subordinate Judge accepted the 
evidence of this witness in the case of Prabhu Lai, but rejected 
it in the case of Haurangi Mai, saying that no particulars as to 
the parentage and ^home of his first wife were given and that 
therefore he thought this marriage was a myth. As a matter of 
fact the home of his first wife is mentioned, as it is stated that 
his marriage procession w’ent to Talsara, We see no good 
reason for rejecting this evidence. 

The next two instances are those of Ajit Prasad and Janki 
Singh. Dali Chand, a resident of their village, deposed that it 
was valid amongst the Jains to adopt a married boy, and as 
illustration of sueli adoptions he mentioned the case of Ajit 
,Pra»d who was adopted by Giirdayal Singh, and of Janki Singh 
by MiKammal Mulo, the widow of Chhajju Singh. He stated 
that he attended at the adoption ceremonies of these two persons. 
The learned Subordinate Judge accepted his evidence in the 
case of Janki Singh, but refused to accept it in the case of Ajit 
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Prasad. In the latter case he improperly referred to and relied 
on a judgment delivered by the Subordinate Judge of Saharan- 
pur in another case, which was not admissible in evidence, and 
said that it appeared from this judgment that Ajit Prasad had 
after his alleged adoption given out in Court, referring to his 
parentage, the name of his natural father. We do not think 
that the learned Subordinate Judge ought to have referred to a 
judgment which was not in evidence in the case before him; and 
in any case the learned Subordinate Judge was wrong, we think, 
in attaching so much importance to the mention of his natural 
father^s name, which may have been accidental. 

The last of the Saharanpur cases is that of Nidha Mai. His 
adoption after his marriage was proved by Hardhian Singh, wbo 
stated that his (witnesses^) mother-in-law adopted Nidha Mai in 
Deoband, 30 or 32 years ago. Nidha MaPs marriage, he said, 
took place before his adoption and his wife died two years after 
his adoption. A married boy, he said, can be adopted by Jams. 

We now come to the Muzaffarnagar instances. The adoption 
of Piare Lai after his marriage by Sik Chand is deposed to by 
his natural father Sangam Lai, a shopkeeper in the village of 
Khatauli. Sangam Lai deposed that he gave his son Piare Lai 
in adoption to Sik Chand 25 or 26 years ago; that he had him 
married 27 or 28 years ago, and that Piare Lai is in possession of 
Sik Chand^s property. This witness also deposed to the adop- 
tion of Bui Chand and Makund Lai. Bui Chand was adopted, 
he said, by Bahai Singh, gtnd Makund Lai by Banarsi Das, both 
residents of Khatauli. These two adopted sons, he said, were 
then in possession of the property of their adoptive fathers. In 
cross-examination he gave particulars as to the adoptions of Bui 
Chand and Makund Lai, saying : — I went over when Bui 
Chand and Makund Lai were adopted. Bui Chand was given 
in adoption by the SardhanawalL I do not know her name. 
She was Bahai Singh^s sister. Bui Chand was a re'sidenfc of 
Daghat. I do not know his father's name. He was adopted by 
the Daghatwali. The Daghatwali took him in adoption from 
Makhu Mai. When Makhu Mai died, his wife gave Bui Chand 
in adoption, after his marriage, to Bahai Singh." Later on he 
stated, that the name of Makund LaPs natural father was Bans 
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Itil witness m regards tlie adoption of Piare Lal^ but said that 
tie ftiopliott precede Ms marriage and that Piare Lai was not 
m^ried before Ms adoption. As regards Bui Chand; he said 
that he was adopted by some one at Ssrdhana but did not know 
by whom. In cross-examination he admitted that he was not 
present al the adoption of Piare Lai and he was unable to say 
how many years ago the adoption had taken place. He evi- 
dently has no personal knowledge of the matter. The learned 
Sibordinate Judge did not consider that sufficient proof of these 
ittstences was given ; but we are unable to agree with Mm in this. 

The next instance is that of Gyan Chand. His adoption is 
deposed lo by Umrao Singh, who deposed that aaoption after 
marriage is customary amongfet the Jains and that he himself 
was adopted by Jamna Das, 20 or 21 years ago, after his first 
marriage. His first wife having died, he married, he said, a 
second wife 11 or 12 years ago. The property of Jamna Das 
is in Ms possession, while the property of Ms own father Lach- 
man Dm is in his brother^ possession. The adoption of Ranji 
Ram is deposed to by himself. He stated that he was Fakir 
Oliand^s son and that Fakir Chand had him married when he 
was 14 or 15 years old and afterwards gave him in adoption to 
Shadi Ram, whose property he got. In cross-examination he 
stated that his adoption took place about four years after his mar- 
riage. The learned Subordinate Judge rejected this evidence 
owing to the statement of the witnes^that he was adopted eight 
or nine years after the Mutiny and that during the Mutiny he was 
one or two years old and therefore his marriage must have taken 
place when he was only a child of five years. We cannot appre- 
ciate the reamn so assigned for rejecting his evidence. A mistake 
in the matter of dates is readEy made. Allowance must, we 
think, be made for defects of memory wMch in such matters are 
inevitable "af ter the lapse of so many years. Munshi Lai deposed 
te own adoption and also to that of CMtra Mai. This witness 
is a ^amindar. He stated that he was adopted by his aunt, the 
wife of Buddhu Mai, 16 or 17 years ago^ that he was married to a 
member of Kallu MaFs family in Pur 18 or 19 years ago, and that 
Ms own father Chandan Mai gave Mm in adoption. He also 
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mentioned the adoption of Mithan Lai by Kundan Lai, 13 m 
14 years ago, after his marriage had taken place, and also the adop- 
tion of Chitra Mai in Soran, four years ago, by Shadi Mai In 
cross-examination he stated that he was not present at the adop- 
tion of Mithan Lai, but heard of it from the members of the bro- 
therhood. The adoption of Banwari Lai by Bansi Lai is proved 
by Jai DayaL Jai Dayal is a zamindar, paying Es. 2^500 per 
annum as revenue and Rs. 35 as income tax. He deposed that a 
married boy is adopted amongst the J ains and that his father*! 
own brother adopted his nephew Banwari Lai who was then a 
married man. This adoption is supported by a Ichewat on the 
record of mauza Tavli for the year 1296 Fasli, in which Ban- 
wari Lai is mentioned as the adopted son of Bansi Lai. The 
last of the Muzaffarnagar cases is that of Piare Lai, the adopted 
son of Har Chand Eai. He deposed that it was customary 
amongst the Jains to adopt a son after marriage, and that he 
was adopted by 'Har Ohand Eai after bis marriage, about 22 or 
23 years ago. Har Chand^s property consisting of hypothecation 
bonds of the value of two to four thousand rupees was, he said, in 
his possession. With the exception of the case of Ohitra Mai, tk 
Subordinate Judge did not accept the evidence as satisfactorily 
establishing the adoption after marriage in the instances to wMeh 
we have last referred. We are unable to agree with him in hfa 
estimate of the evidence. We cannot ascribe to the witnesses fc 
wholesale perjury which the rejection of^ their evidence implies. 

Evidence was also gfven in support of the adoptions after 
marriage, in Delhi, of three persons, namely, Samman Singl, 
Umrao Siughand Juggi Mai, Umrao Singh deposed that heW 
adopted by Karnali Mai, his natural father’s name being Kurt 
Mai. He stated that his first marriage took place about 19 yea® 
ago, his second 14 years ago, and third seven or eight years ago, 
and that Musammat Patbo, wife of Karnali Mai, adopted him i 
few years after his first marriage had taken place. “ He farther 
deposed that the property of his own father Kure Mai was in to 
possession of his brother Sultan Singh and that Karnali Mal'S 
property was in his possession. Among us, he said, ” akj 
can he adopted after his marriage. It is a Jain custom. 
cross-examination he stated that his own father had instto^ ^ 
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in r«|»ci of KarBsli MsFi oatetandin^, but that he was 
not aware wbethet he had done so on bis (the witnesses^) behalf 
or on behalf of Musammat Patho. Jawabir Mai, a cashier in the 
^^'ational Bank at Delhi, deposed that he was a paneh of the J ain 
Agarwal brotherhood of Delhi and t!^at it w^ not customary to 
adopt a boy whose marriage had taken place ; but he admitted in 
cross-examination that Lala Moiiar Chand adopted Juggi Mai 
after his marriage and celebrated Juggi MaFs second marriage 
after adopting him. Eeferring to Lala Mohar Chand the wit- 
ness said : — He i^ a great and good man/^ A-ked as to what the 
objection of the brotherhood was to the adoption of Juggi Mai, 
he stated : — ^^The members of the brotlierhood had only this ob- 
jection to Juggi MaFs adoption. Juggi Mai was of advanced 
age and Mohar Chand^s wife was young. There was no other 
objection/* It thus appears that the whole objection to Juggi 
MaFs adoption was not that he was a married man, but that he 
was older than his adoptive mother. Another witne-s, Kanhai 
Lai, also proved the adoption of Juggi Mai, and he stated that 
all the members of the brotherhood attended Juggi MaFs second 
marriage which took place after his adoption. It is clear from 
the evidence of these witnesses that Juggi Mai was adopted 
although he had been previously married. 

A number of witnesses were examined on behalf of the appel- 
lants who deposed that it mi cn-l:mary amongst the Jains to 
adops a married boy. j^mongst these are Khairati Earn, Mitter 
Sen, Kabul Singh and Kihal Singh, Mangal Sen, Lakhpat Eai 
and Tola Ram as also MiinsM Lai to whose evidence we have 
already referred* These witnesses simply say that amongst the 
Jains a married boy is not adopted, that the custom is to adopt 
unmarried boys. It is apparent that their views were ba«ed on 
the feet that they had no knowledge of the adoption of married 
boys. We have not the slightest doubt that married boys were 
Mid are adopted, and that the evidence in support of these adop- 
lioaa is ImthfuL If it be, we have 23 cases established, namely, 
nine in Muzafiarnagar, seven in Saharanpur, three in Delhi and 
four in Mwiil. Considering that the Jain population is not large 
and is scattered about, and that ordinarily unmarried boys 
would be selected for adoption, the number of cases of the 
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adoption of married youths or boy;s which has been proved, k 
striking. 

Does this evidence satisfactorily establish the alleged custom? 
It is to be borne in mind that the Jains are mostly engaged as 
traders and shopkeepers. They are not landowneis, and therefore 
we cannot expect to find any records of adoptions such as are to 
be met with in conveyances and transfers of land, or in hhewds 
and other land records. Even if any such documents were forth- 
coming they would not show whether the adoptees were married 
or single. Proof by instances is the only class of proof which 
they could ordinarily adduce, and this is the proof which we are 
asked to accept. 

It is admitted on the part of the plaintiff appellant that Jains 
can adopt a boy at any age, provided that he be not married j 
that the ceremonies of tonsure and investiture with the sacred 
thread nob being observed by the Jain community, the rule of 
Hindu law, which prohibits the adoption of a boy after the per- 
formance of the ceremonies, does not pervail ; hut it is said that 
marriage is a ceremony which among the Jains as well as among 
orthodox Hindus fixes a boy in his own family so that he cannot 
thereafter be adopted. The contention is not that the custom 
amongst the Jains is similar to that :^ecognized by the Hindus of 
the twice-born classes, but is a custom akin to that which is bind- 
ing among the Svbdras whereby it is said marriage is a bar to 
adoption. On the part of the appellant, on the other hand, it is 
contended that with the Jjjins adoption is purely a secular matter j 
that they have no belief in the doctrine of the efficacy of ini tiatory 
ceremonies and do not perform sradhs and that no reason exisfa 
for imposing any limit of time or circumstance in the matter of 
adoption. ' 

There is not much case law on the subject before us. In 
the case of Maharaja Qom%d Nath Hay v. Gulah Chard (1) it 
was held, accepting the authority of the Pandits, that amongst 
the J ains a widow was competent to adopt without the sane- 
tion of her husband, and that the qualifying age of the adoptoe 
extended to the 32nd year. If the qualifying age is extended to 
the 32nd year the presumption is that marriage furnished no ba 
(1) (1833) 5 S. D. A., 276. 
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to arioptioa, ='"c:Bg in ewrj elms of Hinflu? boys are usually 
married before tbej attain ijuOerty. la Bheo Singh Eai v. 

it was held tlial a sonlebs widow can adopt a son without 
the authority of her hiisbaocL On appeal from the decision of 
this Court in this ease^ their Lordships of the Privy Council at 
page 701 of the Eeport qujted aucl emeurred in the following 
passage, C0ntaiEt4 in the judgment of the High Court: — It 
appears to iis that, so far as usage in this country ordinarily admits 
of proof, it has been established that a sonless widow of a Saraogi 
Agarwala takes by the custom of the sect a very much larger 
dominion over the estate of her husband than is conceded by Hindu 
law to the widows of orthodox Hindus ; that she takes an absolute 
interest at least in the seif-acquired propeity of herhu^band and 
as we have said it is not necessary for us to go further in this, for 
the pnperty in suit was purchased by the widow out of self- 
acquired propeity of her husband; that she enjoys the right of adop- 
tion without the permission of her husband, or the consent of his 
heirs, that a daughter's son may be adopted, and on adoption takes 
the place of a begotten son. It also appears proved by the more 
reliable evidence that on adoption the estate taken by the widow 
piyistt to the son as proprietor, she retaining a right to the guar- 
dianship of the adopted son and the management of the property 
during his minority, and also a right to receive during her life 
maintenance proportionate to the extent of the property and the 
social position of the family We may observe that the parties 
to the appeal before us are SGLTaogi A^rwalas, In the case of 
LaMmi Ghand v. Qatto Bai (2) it was held that a Jain widow 
had power to make a second adoption on the death of the child 
first adopted. Pefcberam, C.J., and Straight, J., in their judgment 
®ay It is true that the powers of a Jain widow in the matter 
of adoption are of an exceptional character, namely, that she can 
make an adoption without the permission of her husband, or the 
exmsent of fiis heirs, and that she may adopt a daughter’s son ; and, 
further, that no ceremonies or forms are necessary.” But they go 
on to say Except that in these respects it is not controlled by 
the Hindu law of Adoption, we think that in all others its prin- 
ciples and rui^ are applicable, and that the kritrima form of 

(1) (1878) I li. E., I All* m (2) (1886) I. U B*, 8 AIL, 319. 

6S 


1907 


Makoha® 

Laii 

BAiTAasr 

Das. 



1907 


Makohab 

Lai. 

V. 

Banabsi 

Das. 


612 THE IHDIAH LAW BEPOBTS, [yOL. XXIX 

adoption not being recognized in the Jain ^community, or among 
the Hindus of these Provinces, it must be assumed that she had 
the power to make a second adoption, and that such adoption was 
to her husband.^ ^ 

Mr. Golap Chandar Sarkar in his work on the Hindu Law 
of Adoption, at page 369, states that neither in the Smiik^ 
nor in the commentaries on general law is there any restriction as 
to the age of a person which limits his capacity of being adopted. 
On the contrary, an obvious inference may be drawn from the 
definitions ,of the hritrima and the self -given sons, that thm 
was no limitation of age for affliation. The Vedik story of 
Sunah Sepah’s adoption proves that such restriction didnot exist; 
for, according to the story> he took a prominent part in the 
performance of the ceremony which could be done by a person 
whose JJpanayana rite had been performed. It is no doubt 
desirable,^^ he adds, ^^that the boy should be adopted at a tender 
age so that he might be thoroughly assimilated to the family into 
which he is adopted and being bred up from his infancy amidst 
its members looked upon as a natural relation. The matter, how- 
ever, was, as it properly should be, left to the discretion of the 
parties concerned by the sages, who did nob lay down any rule on 
the point.^^ Then he refers to the restrictions introduced by 
Nanda Pandita and other modern writers upon the authority of 
a passage of the Kalika Pur ana, the authenticity of which is 
doubted, and he says that if you leave^ aside the passage of the 
Kalika Purana, the authenticity of which is doubted, then there 
is no authority in Hindu law for the proposition that any of the 
initiatory ceremonies must be performed in the adopter’s family 
in order to cause filial relation : in other words, that if all or 
any of the initiatory rites for a person have been performed in the 
family of his birth, he becomes incapable of being adopted in any 
other family; and later on, referring to the Sudras, he states j— 
iSfor ,is there any passage of law declaring that iii the caserf 
Sudras marriage is a bar to adoption,’^ He subsequently rate 
to the relaxations of the rule in Madras, Bombay and thePunj^ 
noting the fact that the Bombay High Court ruled that among ^ 
classes even a married man may be adopted, whether he beloi# 
to the same gotra with the adopter or not* JJaJe 
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dnandT€m% Wimhulkckr v# Jd^ntrav (1) j WatJuiji Krishna ji 
V* Jagoji (2) ; Bxtdashiv Moreshvar Qhate v. Hari Moresh^ 
mr QhaU (S); Lahshmappa v. Rarmva (4); BhxiTma Dagu y. 

Mamkrwhna Ghimnaji (5). 

According to the cases last cited it appears that in Bombay 
a married Brahman may be lawfully adopted, whether or not he 
belongs to the same gofra as the adopter. As, however, the law 
of the Mayuhha prevails in Bombay, the authorities in that 
Province do not afford us much assistance. At the same time 
they are instructive and suggestive. Thei-e is no restriction in 
the matter of age to be found in Manu or in the Smritia. The 
adoption of a married man of whatever age is not forbidden by 
the Mitahshara* Mr. Ghose in his work on Hinda Law says 
that the authentic SrrwUis are very reticent about the qualifica- 
lions of the boy to be adopted. The complicated rules laid down 
by our Courte are based only on certain texts of Saunaha, the 
Vridha "Gautama, and the Kaliha Purana, not cited in the 
older books like the Mitahahara or the Smriti Chandrika, the 
Paramra Madeva or even in the Dayabhaga or by the Miihila 
writers. No Hindu lawyers who had critically examined the 
Smritis would have placed any reliance on these texts and on the 
rales of the Battaka Mimama and tiie Battaka Chandrika ” 
(2Ed Edition, at p. 698). A majority of a Full Bench of this 
Court held that the BaMaka Mimansa was not an infallible 
guide in questions of adaption, in the case of Bhagwan Singh v. 
Bhagwan Singh (6) and refused to follow it : but their decision in 
that case was set aside by their Lordships of the Privy Council, 
who observed in their judgment, referring to the Battaka 
Mimama and Battaka Chandrika as follows : — To call it 
infallible is too strong an expression, and the estimates of Suther- 
land and West and Buhler seem nearer to the true mark ; but it 
is clear that both works must be accepted as bearing high author- 
ity for so long a time that they have become imbedded in the 
general kw^^ (7). In view of the ruling of their Lordships we 
fhoiild not be justifi^ in disregarding the rules laid down in these 


(!) (i867) 4 Bom., H. C. E., A. C. J., 191. (4) (1875) 12 Bom., H. C. E., 364 
(2) (1871) 8 Bom., H. C. E., A. C. J., 67. (5) (1885) I. L. R., 10 Bom., 80. 

(8) (1874) 11 Bom., H. C. Eep., 190. (6) (1895) 1. L. E., 17 All, 294. 

(7) (1898) I. L.B., 31 AH., 419. 
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works. But it is admitted that these rules cannot and do not 
apply to the Jains^ unless it be that the Jains are to be treated as 
ranking with Sudras, and are governed by the rule laid down 
in the Dattaka GhandrikU which renders marriage a bar to adop- 
tion in the case of Sudras. The contention put forward on 
behalfof the appellant is not that the rule of law prevailing 
amongst the twice- born castes as regards adoption governs the 
Jains, for this is not the appellant's case, but that the Jains are 
prohibited like the Sudras from adopting a boy after marriage. 
It is difficult to see why this should be so. Tiie Jains are mostly 
Vaishyas, one of the three twice-born classes, and the exceptional 
rules laid down for Sudras therefore can have no place in mattei^ 
relating to them. The ordinary Hindu law is that of the three 
superior castes, and if that law in matter of adoption admittedly 
does not apply to the Jains, we are compelled to see what rule or 
custom of adoption does prevail amongst them. That their custom 
is at variance with that prevailing amongst orthodox Hindus 
is admitted ; but it is said that among them, as with /Su-dms mar- 
riage is a bar bo the eligibility of a boy for adoption. It is diffi- 
cult to find any reason for this restriction. Adoption being a 
secular and not a religious matter with the Jains renders it impro- 
bable that any such bar should exist. The custom set up is one 
which merely extends the area of choice by the rejection of res- 
trictions, probably of recent growth, which in the order of things 
are inapplicable. The restrictive rules as regards adoption, accord- 
ing to Mr. Mayne, as we have already pointed out, are of Brahma-, 
nical origin. ^^ The Brahmans, he writes, have almost succeed- 
ed in blotting out all trace of a usage existing previous to their 
own” and the series of elaborate rules which now limit the 
choice of a boy, are all the offspring of a metaphor; that he mu^t 
be the reflection of a son.” Many of these restrictions no doubt 
were imposed long after the J ains had parted company fom 
Hinduism upwards of 2,600 years ago. After a careful consider- 
ation of the case we have come to the conclusion that theeviden<^ 
satisfactorily shows that the Jains in these parts do not regard 
mai;jiage as a bar to the eligibility of a youth for adoption ; that 
married as well as unmarried boys are amongst them eligible* 
The reasonable inference to be drawn, we think; 
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aiithorifeies and from Ibe evidence given in pfoof of instances of tbe 
adc^ions of married boys for the last 40 y^rs is that at Hie time 
* when Jains dissented from Hinduism, the restrictions imposed in 
the matter of adoption on orthodox Hindus did not exist j that 
these restrictions were imposed by the Brahmanical priests of later 
years and only apply in the case of orthodox Hindus, and that the 
custom which allows of the choice of married and unmarried youths 
alike prevails among the Jains and is one of antiquity* We, 
therefore, decide this question in favour of the respondents. It is 
iinnec^sary to determine the further point raised by Mr. Sundar 
Lalj namely, that the Hindu law permitted the adoption of a 
married man provided that he belonged to the same gotra as that 
of the adoptive father. 

There are several minor matters to which tbe appellant has 
taken exception in tbe decree of the Court below. He complains 
that the Court has erred in holding that a bungalow described as 
Xo. 115, and the decree obtained in a suit brought by him against 
Eana Prithi Singh and Kartar Singh formed part of the joint 
family property. We think that the appellant has not established 
hm right to either the bungalow or the decree. From the evidence 
of Banarsi Das we find that tbe appellant purchased the hothi in 
question in his own name, but that the purchase money was defrayed 
out of the moneys of the Meerut shop, which belonged to the joint 
family. Appellant did not out of his own fttnds pay any portion 
of the purchase monej.^ As to the decree Banarsi Das states that 
Rs. 15, (XX) were lent toRana Prithi Singh during the life time of 
Ganeshi Dal on the security of a bond executed in favour of 
Kedar Kath. The plaintiff brought a suit upon this bond and the 
expenses of the suit are entered in Kedar Nath’s account in the 
EC<x>unt books of the Meerut shop. The money advanced to 
Prithi Singh was, he stated, given by Lala Ganeshi Lai to Kedar 
NaUi. IJie appellant has failed to satisfy us that these ifcems of 
property were incorrectly regarded by the Court below as joint 
femily properly. 

The rwpndente have filed objections under section 561 of the 
Code of Civil Procedure. Of th^e the following have been pressed. 
It is alleged that the sum of Rs. 40,000 was paid to Musammat 
Kishen Dei, and Rs* 5^000 to Musammat Baino, and that th§ 
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Court below bas not allowed credit for these payments. The only 
evidence in support of these statements is the following. Badri 
Das in his evidence stated that Banarsi Das paid Rs. 5,000 to 
Musammat Baino, and Es. 40,000 to Ganeshi LaPs widow and that 
Manohar Lai gave his consent to these payments. Banarsi Das 
in his evidence corroborates that of Badri Das. He stated that 
Rs. 40,000 were given to Musammat Kishen Dei about 2| years ago 
after pressing demands made by her. He said that Badri Das, 
Manohar Lai and he consulted together about the matter and de- 
cided that it was necessary to appease Musammat Kishen Dei and 
that Es. 40,000 should be given to her, and that Es. 40,000 were 
given to her. Manohar Lai in his evidence denies all knowledge 
of this transaction. He says that Es. 40,000 were not given to 
Musammat Kishen Dei in his presence, nor was Es. 6,000 given 
to Musammat Baino, nor was he consulted regarding the payment 
of either of these sums. It is remarkable that no receipt for or 
acknowledgment of the payment of these large sums, if it was 
ever made, was obtained from either of these ladies. We agree 
with the Court below that the payment of these sums has not 
been satisfactorily proved. 

The next objections are that a rulcha for Rs. 300 and a mort- 
gage deed for Rs. 8,200 in favour of Badri Das, and rukkas for 
Rs. 6,000 and Es. 500 in favour of Banarsi Das, together with 
several ornaments pledged with Banarsi Das for Es. 2,500, are 
the separate properties of Badri Das and JBanarsi Das and that 
certain moveables claimed by the respondents as their exclusive 
property were their joint property. In support of these objec- 
tions the respondents relied on the evidence of Banarsi Das. He 
stated that he got a rukka for Es. 300 from Shahzad Rai and 
also a hypothecation bond for Es. 3,200 executed by Haidar Shah 
and others. Badri Das admits in his evidence that he received 
Rs. 30,000 from the joint family funds for expenses and 
that this sum was debited to him in the accounts of the koihi 
Banarsi Das also in his evidence stated thaj Ganeshi Lai and he 
decided to pay Es. 30,000 to Badri Das and to have that item 
entered in the expense account. There appears to be little 
doubt that the moneys lent to Shahzad Rai and Haidar Shah by 
Banarsi Das formed part of money which he had received from 
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the jaiafe family ftmcls^ and that in any case he would be bound 
to accuantforthe Es. 30;000 which he had received and which 
was debited, to him in the account books before he can establish 
a clftim to the two sums of Rs. 300 and Es. 3,200. The property 
of each individual member is presumed to belong to the common 
stock, and no evidence has been laid before us which would lead 
us to think that these two sums should be excluded from the 
division of the joint family property as being the exclusive pro- 
perty of Banarsi Das. The same observation applies to the 
house described as house No. 13, which undoubtedly belonged 
to the family, but upon which Badri Das would appear to 
have expended sums amounting to Es. 9,000 or Es, 10,000. 
This house is the subject of objection No. 8, which is that 
the Court below should have allowed to the respondent Badri 
Das Es. 10,000 spent by him on improvements to house No. 
13 or should have directed that house to be allotted to him 
at its original value. In view of all the circumstances, we 
hold that this house formed part of the joint family property 
and that the money spent upon it formed part of the joint 
funds. 

The only other matter remaining to be considered is the form 
of the decree passed by the Court below. The decree is that the 
plaintifi be put in absolute and separate possession of one-fifth 
share in the immovable and movable property mentioned in the 
li&ts appended to the decree, and that Musammat Baino, Banarsi 
Das, Badri Das and Mul Ghand arer each entitled to a one-fifth 
share in the same property. This is clearly an improper decree. 
What is desired by the plaintiff appellant is that the joint im- 
movable and movable property should be partitioned. The Court 
below should therefore after ascertaining of what the joint pro- 
perty consisted and the rights of the various parties therein, have 
imued a wmmisfflon to such persons as it thought fit to make a 
partitioii according to such rights as provided by section 396 of 
the Code of Civil Procedure. 

We, tl^ore, dianiss the appeal with costs, to be paid by the 
ap^lant. We remand the case to the Court below with direc- 
tions that the partition proc^ings he carried out in accordance 
with the directions given above, and in the course of th^ 
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partition we direot in accordance with this agreement of the 
parties that a sufficient portion of the family property be exclu- 
sively charged with the maintenence allowance for Musammat 
Chameli as already fixed in exoneration of the residue of the 
property. 

We dismiss the objections with costs. 

Appeal dismissed. 
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HIE BEASKAit FAflTAB SIXGH a^b ajtotheb (Pbaiktibfs) LAL 
BIGHURAJ SINGH {Dbfsxpa2?i?).^ 

^On iippeit! f roa> tlio Coart nf the JudieiU Commissioner of Oudh, Lticknosr.] 
Mes judicsioh^CiiU Brjccdurs C<.cf#, 1^--' Award of committee of 

tnlv^ldars tinier seciion S3 of the Oudh JSsiafee* Act (I of 

of ado Claim in former mit as adopted son-^ 
Mstoppel — Smdmee and proof of adoption-— -JS rid enee of adoption where 
lapse of tine precludes proof presumption as to prohaUlitp from cotr- 
duct of parties. 

In a suit by the appellant against the respondent for a share in certain 
family property the qnest ion %'^b whether the respondent h«ad been in 1863 
lalidly adopted into another family, 

Mdd that the cou miltee of Taluqd^rs appointed under section 33 of Act 
I of ISQ^ (Omdh Estate** Act) to decide on claims for maintenance is not 
f ueli a Court m is described by section 13 of the Code of Civil Procedure 
(Act XIV* of 1^2), and their award refusing the respondent maintenance in 
bis own f&milj on the ground that he had been adopted into another was 
therefore not res judimta in the present suit. The committee had no juria- 
dietion to decide the question of adoption, and the affirmation of their award 
by the Financial Commissioner could not g»Ye jadicial Talidity to their deci» 
fiion ona point outside their jaiisdicticn. 

The f&et that the i espondent had in 1879 on the death of his alleged adop- 
tive mother claimed to succeed her as the adopted son of her deceased hus- 
bind, and 50 secured the succession to w'hich the predecessor in title jof the 
sppelLnt, was then entitled, thouph Le did noi oppose the respondent's 
claim, did not estop the respondent from denying the alleged adoption in 
this suit. 

To etlablkh the fact o:fra valid adoption it was essential for the appel- 
ant to show tha^ it wis made by the direction of the deceased husband of the 
adoptive mother, and that the respondent's father had given him in adoption. 
In the absence of proof which the I ipse of time made impossible, it was in- 
cumbent on the appellant before any presumption that those conditions were 
fttiftlled was justified to establish an initial probability that the adoption was 
likely to have been mlidlj made, and that the conduct of the parties cogni- 
gant of the facts had at least been consistent with such an hypothesis. But 
the evidence i«ther showed the contrary ; and no weight could be given to the 
i|atinieiits»of the respondeat, m they £eU short of founding an estoppel, and 
&» he hid assert td or denied the adoption just as it snited his purpose 
tooughoat the nhoie of the prot meted litigation between the members of 
the family. 

Appeal fiom a Judgaient and decree (December 16tb, 1904) 
of the Court of the J udieial Commissioner of Oudh, which reversed 
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a judgment and decree (May 3Qdh, 1904) of the Court of the 
Subordinate Judge of Partabgarh. 

The matter in dispute in this appeal was the right of successioa 
to the taluqa of Shamspur, and the main question for decision was 
whether or not the respondent Lai Eaghuraj Singh was validlr 
adopted as the son of Lai Bisheshar Bakhsh Singh by his widow 
Thakurani Baijnatli Kunwar. 

The facts which led up to the suit out of which this appeal 
arose were as follows : — 

The Summary Settlement of the Kundrajit estate was in 
1868 and 1859, made with fa.; Thakurani Baijnath Kunwar, the 
widow of Lai Bisheshar Bakhsh Singh, fftjLal Chattarpal Singh, 
(c) Lai Chandarpal Singh and Lai Surajpal Singh. A sanad 
was granted to them and they became taluqdars under sections 
of Act I of 1869 (the Oudh Estates^ Act). In 1872 they effected 
a partition of the estate, dividing it into four mahals. Of these, 
mahal Bargaon was allotted to Thakurani Baijnath Kunwar, 
and mahal Shamspur, the estate in dispute in the present appeal, 
to Lai Surajpal Singh. 

Lai Surajpal died childless and intestate on 21st February 
1892, and was succeeded by his widow Thakurani Eaghubans 
Kunwar w^ho took as her hiisbancBs heir a Hindu widow^s 
estate. She died on 11th November 1901, and at her death the 
revel sionary heirs of her husband were Balbhaddar Singh, the 
plaintiff, and Lai Eaghuraj Singh, Chandarpal Singh, and 
Himmat Singh, the first*, second and third defendants, respec- 
tively. As one of these four heirs the plaintiff became entitled 
to a one-foni'th share of ma^^al Shamspur and the other property 
left by Thakurani Eaghubans Kunwar at her death. 

On the 23rd November 1901, bhc plaintiff made an applica- 
tion in the Eevenue Court for mutation of names, but was opposed 
by the Court of Wards on behalf of the first defendant, in whose 
favour, on I9bh March 1902, the Assistant Commissioner of 
Partabgarh ordered that mutation of names should be made. 

The plaintiff, therefore, on 8th December 1903, instituted the 
suit out of which this appeal arose, and, after setting out the feels 
as above, alleged in his plaint that Lai Eaghuraj Singh, the 
defendant, who was the natural son of Ajmer Singh, had been 
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adoptol oul 0 f Wfe oAftt family^ and had, by adoption, become 
proprietor of the Bargaon estate on the death of Thaknrani Baij- 
natlt Kiiiiwar on loth January I8S0 as the successor of Lai Bis- 
heshar Bakhsh Singh and of Thaknrani Baijnath Kunwar. 

The first defendant alone defended the suit. In his written 
statement he stated that Lai Bisheshar Bakhsh Singh did not 
adopt defendant No. 1, nor is the defendant No. 1 the adopted 
son of Lai Bisheshar Bakhsh Singh. If it be alleged by the plain- 
tiff that he, defendant No. 1, was adopted by Thaknrani Baijnath 
Kunivar, wife of Lai Bisheshar Bakhsh Singh, he (the plaintiff) 
should say whether Thaknrani Baijnath Kunwar had the permis- 
sion of her husband to adopt (a son) or not. The defendant No. 
1 flatly denies that he, owing to any valid adoption which the 
plaintiff may assert, did not remain the son of his natural father 
Ajmer Singh. 

The following issues were settled: — 

(1) Is the plaintiff one of the four reversioners of Lai Suiaj- 
pal Singh, and, as such, is he entitled to get one-fourfcli share 
in the properties in suit after the death of Thaknrani Eaghu- 
bans Kunwar ? 

(2) Was defendant No. 1 adopted by Thaknrani Baijnath 
Kuiauir with the permission, and after the death of, her hus- 
band ? 

(J) th« adoption valid f 

(4) Is the question o£ adoption Tes judicata / 

(5) Is the defendant No. 1 estopped from denying the 
adoption ? 

(6) Is the adoption valid, even if it be proved that the hus- 
band of Thaknrani Eaghubans Kunwar did not permit iier to 

adopt ? 

The adoption was alleged to have taken place in or about 
1853. The evidence adduced in support of it was entirely docu- 
mentary, and showed that from the year 1867 the first defendant 
had repeatedly set up and asserted his adoption in Courts of 
Justice and elsewhere. The adoption was not acted on, the 
settlements were made with Thaknrani Baijnath Kunwar and 
the first mention of an adoption vras in a petition dated 3rd 
October 1864, in which Baijnath Kunwar stated that she had 
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now adopted LalRagliuraj Singh owing to her being childless 
and prayed for mutation of names in bis favour. This was not 
done and the regular settlement was made with Baijnath Kunwar 
herself^ who remained in possession as proprietor until her d^tt. 

It was not disputed^ however, that the parents of Lai Eagk- 
raj Singh died in his infancy, and that lie was brought up and 
supported by Baijnath Kunwar, who performed all the cere- 
monies usually performed by parents and changed his name. 
She died on 18th December 1879* Claims to succeed her were 
made in the Revenue Courts by Chatrapal Singh who asserted k 
was her adopted son ; by Lai Raghuraj Singh who asserted tkl 
Thakurani Baijnath Kunwar brought him up and adopted him 
from his infancy, and having constituted him her heir ard 
successor installed him on the gaddi in 1272 fasU’^; and a third 
claim was made by Chandarpal Singh. On 23rcl June 1880 an 
order was made directing the entry of Lai Raghuraj Singh’s name 
in the Revenue Register as proprietor of the Bargaon estate m 
succession to Thakurani Baijnath Kunwar, 

In consequence of that order Chatrapal Singh, on l3tii 
November 1891, instituted a suit against Lai Raghuraj Singh to 
recover the estate from him* In defence Lai Raghuraj Singh 
denied Chatrapal Singh^s adoption and set up an adoption of 
himself. Both parties, being unable to prove any permission fo 
adopt on the part of Thakurani Baijnath Kiin war’s husband, 
agreed on the pleadings that by custom such permission was not 
required. The Subordinate Judge of Partabgarh on 1st Octote 
1894 dismissed that suit, and on appeal that decision was affirmed 
by the Court of the Judicial Commissioners of Oudh ; both Conrfe 
finding that Chatrapal Singh bad not been adopted, and thatLsI 
Raghuraj Singh had been ad opted by Thakurani Baijnath Kon- 
war. On appeal to the Privy Council their Lordships held ttol 
ChatrapaPs adoption had not been proved, and expressed m 
opinion in regard to the adoption of Lai Raghuraj Singh. 

The Subordinate Judge held that Lai Raghuraj Singh hd 
been in fact adopted and that his adoption was valid in law, 
that he was estopped by his conduct from denying his adoption 1 
and that the question of the adoption was res judicata, as tha 
^British India Association of Oiidh who sat as arbitrators to doddf 



AIXAHABAB HEEXBB. 


523 


XXIX ] 


claims for maiatenaiice made against taluqdars bad on 16 tli 
Beoemlier 1867 cli^mis#cl a claim made on behalf of Lai Eaghu- 
raj Singb agaiobt Siirajpal Singh, on the ground that Thakiirani 
Jiaijnatj Kuawar had adopted him. In accordance with these 
findings a rle^^Tee wa^ made in favour of the plaintiff for a one- 
foaith shai'e in laliiqa qair. 

On appiial the Court of tLe Judicial Commissioner of Oudh 
(Me. It* ScoTT; Jiicliciai Commitodoner, and Mb. E. Chamier, 
Additional Judicial Commi-sioner) in a judgment delivered bj 
the Additional Judicial Commissioner in which the Judicial 
Commissioner concurred, said : — 

“Tlio questions for dcel&lon are : (1) wlietlier tlio defendant is estopped 
from dt nying he was validly tidopied by B.iijnatli Kunwar ; (2) whether 
the m'itier is w jMdiaiiia, and (3) if the first and second questions are decided 
ftgaiMi the pliintiff, whether the plaintiff has proved that a valid adoption 
took plice, 

** Upon the first question I find no room for doubt. It is true that on the 
death of Bai jnath Kiinwar, the defendant claimed her estate as a son adopted 
by her ; but how does this raise an cstopi>f*l ? Chandarpal Singh objected ; sc 
alto did Chaltarp d l^iiigh, and the latter brought a suit for the property. Par- 
tab Singh was the ne tre&t reversioner at the time^ but he was living with the 
defendiut and did not claim the estate. The present plaintiff had no sort of 
right 10 ,he estate left by Bdjaath Kunwar, and it cannot be said that he or 
any one through whom he claims abstained from claiming any property on the 
faiih M the allegation niiide hy the defend^int that he had been adapted by 
H ujnadi K inuar. hhis dKpos. s of the only ground upon which an estoppel 
wi^s p!e.*decL 

” The second question also is free from doubt, Thu Committee of Taluk- 
dar»* beforr whom the defendant brought hi« claim for maintenance, held that 
he bad been adopted by Baijaath Kunwar, and therefore could make no claim 
for maintenance agAia^t his brother Surajpil Singh. An examination of the 
proceedings shows that they were of the most perfunctory character, and it 
would b- lamentable if titles to laige estates were to depend upon such deci* 
wons m that of the Cowmittue in the present c*se. Fortunately, it is not 
possible to hold th.kt the deelsion of the Committee renders the question of 
adoption /«# /ttiw /fi. The Committeo had power only to deal with claims 
for maiUte nance, ; nd even assuming, what I should hesitate to hold, that 
lection of the Oadh Estates* Act applies to cases where no maintenance was 
awarded by the Coanait tee, but the claim was dismissed, a decision by the 
Commlltee of a question of title in the course of the trial of a claim to main- 
tenance cannot bo held to be equivalent to a decision of that question by a 
Civil Court. The Committee, if stU! existing, could not have entertained the 
present snifc. It ia clear, therefore, that the question of adoption is not rei 
juiimia but 1» dstownined upon the evi^nce. 
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“ It is common ground tLat tlie defendant is no\y about 66 years of age 
i.e., lie was born in or about 1849 (see tlie proceedings of tbe Court beW* 
dated April Otli). If tbe adoption took place, as alleged in 1853, be was at tbe 
time about four years of age, Bisbosbar Bakbsb died in 1833 or 1834, leaving 
a son, named Lacbman Singb, who died in 1842 or 1843 while still a minor. 
This circumstance certainly does not render it probable that Bisbesbar Bakbsb 
gave bis wife power to adopt a son. On tbe contrary, it renders it somowbat 
unlikely that be should have thought of an adoption. Then again, tbe widow 
admittedly did not act upon tbe permission till 10 years after the death of her 
son and 20 years after her husband’s death. This fact also certainly does not 
advance tbe plaintiff’s case. In fact tbe plaintiff starts with an a priori im- 
probability that Baijnatb Kunwar received permission from her husband to 
adopt a son. 

''At the Summary Settlement of 1858 not a word was said about the 
defendant having been adopted by Baijnatb Kunwar (see defendant’s exhibits A 
12, A 13, A 14 and A 15). In the genealogical tree tbe defendant should have 
been shown as tbe son of Bisbesbar Bakbsb and at all events as Bagburaj Singh, 
not as Bhagwat Parsbad. It is contended that these exhibits are not admis- 
sible in evidence. The point is of no importance, inasmuch as it is admit- 
ted that the first that was said about an adoption according to tbe present 
record was in a petition presented by Baijnatb ICunvvar to tbe Deputy Commis- 
sioner on October 3rd, 1864. (Copy admitted in evidence in tbis Court) In 
it she said 'That taluka Sbamspur has been in the piopriefcary possession of 
tbo petitioner, and tbe Government revenue has been paid by bei. Whereas, 
I have now adopted Lai Bagburaj Singb, owing to my being childless, that 
tbe adopted son is very intelligent and able, that be can himself manage tbe 
talukdari affairs well and efficiently, that as tbe petitioner is a ^arda-nasUn 
and as such is unable to attend before Government authorities and to manage 
tbe taluqa, and she wishes to have tbe mutation of names effected during her 
lifetime in favour of her adox>ted son to insure attendance before Government 
and tbe proper management of the taluqdari affairs. Therefore submitting 
tbis petition tor mutation of names, she prays that tbe name of her adopted 
son be substituted in place of that of her own, so obtaining her object, she 
may devote herself to pray for you.’ Neither in tbis petition nor at any other 
time, so far as we know, did tbe Thakurani say that she had received permis* 
sion from her husband to adopt a son. It is common ground that a ceremony 
known as tbe G-addi^naMni ceremony took place in 1864, whereat in tbe 
presence of a large number of relatives, neighbours and servants, the defen- 
dant was formally placed on tbe and presented to tbe assemblage as 

tbe owner of the estate; and it is contended that tbe expression, ‘ I have now 
adopted ’ refers more accurately to the Gaddi^nasliim than to an adoption 
which took place 11 or 12 years before. Tbis construction was approved by 
Mr. Mabmood in exhibit 26, but tbis Court in a suit between Cbattarpsd 
Singb and the defendant held that? the meaning of tbe words was that the 
Tbaki rani bad now [i.e, in 1864) given effect to tbe previous adoption. In my 
opinion tbis is a somewhat fanciful construction of tbe words. Their plaia 
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Bi»aiag IS ih%t tlw Tltakarsai had now, i.e, recently, adopted tlie defendant, 
Irtife ewn if IKs it not tlieir meaning, tlie words cannot be used as evidence of 
an adoption effected 11 years earlier. 

« II Is contended on bebalf of tbe plaintiff that tbe following exhibits 
are admissible as evidence that an adoption took place in or abont 1853. 
Ethibit (4), a statement by Parfcab Slngb made on March 15th, 1894 j (9) a 
^tafement by Chandarpa! Sinjfh made on March 14th, 1894; (10) a state- 
ment by Eij» ChltpalSmgh made on Much 15th, 1894; (19) a letter written 
by lihanttukal Smgh, dated December 1st, 1887; (20) a letter written by 
Raja Ajit Singh, dated December ist, 1867; (21) a statement by Raja Ajit Singh 
made on February 19th, 1874 ; (24) a statement by Parshan Singh mad3 on 
January 4th, 1884 ; (25) a statement by Janki Singb made on January 4th, 
1884. 

Some of thcHC exhibits were held to be inadmissible in the case brought 
by Ch&ttarpal Singh. In my opinion all of them are inadmissible. They are 
statements made after the question of adoption had been raised. The last 
two are statements made by witnesses produced by the defendant in the case 
just mentioned. If they are admissible at all it is for the purpose of pro ving 
that the allegations thbn made by the defendant were supported by evidence 
produced by him. 

“It appears to me that the only documentai'y evidence of the adoptkn of 
any importance is the petition of Baijnath Kunwar already noticed, and ('a J 
the defendiint^s application to the Committee, dated June 30th, 1867 (Ex. 15); 
(h) the statements made hy his agent before that Committee (Exs. 16, 17, and 
18) ; (c ) the judgment or award of the Committee of Taluqdars in 1867 
affirmed hy the Financial Commissioner in 1869 {Exs. 13 and 14); (d J the 
defendants applicilion for mutation of names, dated January 15 fh, 1880 
(Ex. 27) ; fe J the defendant's statement in the suit brought by Sukh Mangal 
in lhbO{Ex. 23) ; f f) the judgment of the District Judge in that case by which 
the adoption is said to have been recognized (Ex. 26); (yj the allegations 
made by the defendant hinftelf In his written statement and deposition in 
the suit of Chattnr|»l Singh (Exs. 2 and Z')i(h) the judgments of the Subor- 
dinate Judge, and of this Court in that suit (Exs. 6, 7, and 11) ; (%) the defen- 
dant’s statement, dated 22nd September 1894, in the case of Chitpal Singh, 
who is said to have describedhimself as son of Bisbeshar Bakhsh (Ex. 35) * fJJ 
the defendint’a application for mutation of names upon the death of Raghu- 
bans Kunwar (Ex. 87). 

Xo oral evidence has been adduced by the plaintiff, but the defendant’s 
pleader in the Court below admitted that defendant lived with Baijnath 
Kunwar frd*m the age of eight or ten months, that she performed all the cere- 
monies usually ^rformed by ^rents, e. y,, Mmdan, KancledMn, ^c., and 

that sh# ehangcd his name. 

The arguments of the learned Counsel for the plaintiff seemed to me to 
suggest that the defendant should not be allowed to go back upon his repeat- 
ed admissions, even if in law he is not estopped from disputing the adoption 
and the question of adoption is not reg judieftfa. But this is not a Court of 
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morals, and we must examine tlio &clmissi<Sn 0 mado^b 3 f tbe defendant, and if 
possible, appraise them at tbeir true value. 

**It is important to bear in mird that it is common ground in this case 
that the defendants mother died wb mho was only eight or ten months rid, and 
that his father died soon after that : the exact date of the death of the 
father is disputed. The defendant has sworn in the present case that 
his father died about seven mon ,hs after his mothei, and in this he is 
supported by the witness Kislmanand. The plamtiJI has not committed him- 
self to any definite statement on this point. It is impossible to ascortaia 
exactly what the plaintiff's case Is as to the date of the adoption. His 
pleader in the court below on April 9th, 1904, said: — Defendant No. 1 was 
about two years old when ho was adopted. ' He is now 65 years of age. According 
to this the defendant was born in 1849 and was adopted in 1851, but the plain- 
tiff relies upon paragraph 86 of exhibit 2, as showing that the adoption took 
place in 1860 fash (which began on September 29th, 1852) and he has produced 
other documents according to which the defendant was adopted when he was 
3, 4 or 6 years of age, a e., 1862, 1853 or 1865. The exact date of the adoption 
is of considerable importance, for fcho defendant's father admittedly died when 
the defendant was very young, and a question might arise as to who gave or 
could give the boy in adoption. The fact that the defendant was brought up 
by the Thakurani is of very little value upon the question of adoption, for 
there is evidence that Chandarpal Singh, Chattarpal Singh, Surajpal Singh 
and other members of the family lived with Baijnath Kunwar when they were 
children. Indeed, Chattarpal Singh brought a suit upon the allegation that 
ho had been adopted by the Thakurani and a similar allegation was made in 
1880 by Chandarpal Singh. Outside the defendant's own statements there is 
absolutely no direct evidence that the defendant was adopted at any time 
between 1851 and 1866. 

“Let us now turn to the admissions made by him or persons representing 

him. 

“ The first in order of time made in 1867 was to the effect that he was 
adopted when he was 18 years of age, and after the upanyan cetemoBy, so that 
his connection with his natural family had not been broken (see exhibits 18, 
16, 17 and 18). This statement is certainly in some respects inaccurate and 
it cannot he twisted into an admission that the defend mfc was adopted in Ms 
infancy. It agrees better with the statement of the Thakurani in her peti- 
tion of October 1864. The recognition of his status as a validly adopted soa 
by the Committee of Taluqdars is of very little value. Their proceedings 
were irregular and their conclusions were based on nothing that deseiwes t0 
be called evidence. They seem to have declined to refer to Baijnath Kunwar 
and to have given the present defendant no opportunity of producing 
evidence. 

** The next statement to be noticed is the application for mutation d 
names in January 1880 (see exhibit 27). In this also the date of the adoption 
is not mentioned. The words used by the defendant are peculiar, namdyj 
* Thakurani Saheha ne ahd tafuliat se mujhho parwarish o mutalanM 
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tammm rm^m^i 0 ikaiii» U$uh m&ta hhui kiya, * w’liicli may he tmttskted 
my M&my the TIiakwMiii hm provided for and adopted me and she has 
hirwlf performed all my ceremonies and my marriage. * The word * mu^adanrta 
is the technic d word for adoption, but it. is often used loosely, and the words 
do not necessarily mean more than that the lady took and treited him as 
liCr OWE child, which no doubi) was perfectly true. At all events there 
was no allegifcion of a ceremonial adoption. This allegation of an adop* 
tion at once brought Chhafcarpal Smgh and Chandarpd Singh into the field 
ss ohjeetofs, a circumst’inee, which does n >t harmonise with the theory of 
an indispufcable adoption in the eirly fifties known to all the members 
of the family. Partab Singli, the person who wis most interested, did 
not object to the defendant’s application, but seems to have been living 
with the defendant, was himself childless and was not on good terms 
with Surajjml Siugh, to whom the estate would have devolved upon his 
death. 

** The next statement is one made in Suhh MingaPs case in 1884 (exhibit 
2S). The defend int said.*— ‘I remember the time of the Mutiny. I was 
adopted before that time. It must have been during the J^awnhi (ISTative rule). 
My rerl father Ajiacp Singh had died when I was adopted. I cannot state 
the year when he died. What I have said about his death before my adoption 
is not absolutely certain, but such is my impression. I have no exact recollec- 
tion of the ceremonies of my adoption ’ This was probably intended to bean 
allegation of a ceremoniil adoption, but if, as the defendant said, his father 
was then deid, who, did he think, had given him in adoption and how 
could a valid adoption have taken place, if there was no one to give him in 
adoption ? It cmnot bo said thit the Court in that case recognized tlie adop- 
tion uf the defend int, for the learned Judge said that he considered it unne- 
cessary t« analyse evidence as to tho adoption. The suit uras disposed of upon 
a different ground altogether. 

®*><ext comes the wiitfrn statement and d^osition of the defendant in the 
suit brought by Chhafctirpil Singh (see exhibits 2 and 3). The defendant 
alleged a valid adoption in unequivocal language, but the value of the allega- 
tion is discounted by the fact that the parties agreed that Baijnath Kunwar 
had power to adopt a son without the express permission of her husband, a view 
eatiitly inconsistent with the law prevailing in this part of India, but which, 
no doubt, suited both pirties, for prolubly neither of them could h?ive proved 
actual permission. The recognition of the adoption by the Subordina.te Judge 
in that case is not of much value, for, apart from the fact th U the question of 
permissioiFwas not considered, he did not anilyse the evidence on the ques- 
tioi. of th© factum of the adoption. In this Court the evidence was analysed, 
hut the Court put a construction upon the Thikurain’s petition of October 
1804 wh eh I ciunut accept, and the finding was not necessary to the decision 
of the case. 

Exhibit 85 only shows that the defendant is described as the son of 
Bishesliir Billish. It sca.-cely amuunbs to a statement by him to that 

elect lliis exhausts the dicamciituy evidence. 
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Til® plaintiff lays great stress upon the defendant’s admission in pjs# 
'^ioue cases^ that he went to Allahabad, Benares and Gaya and there ofEere^ 
pinda in the name of Bisheshar Bikhsh Singh. That he went to the places 
mentioned there can be no doubt. It is possible that he offered the 
to Bisheshar Bakhsh and it was certainly easy for him to say that he did so, 
The pilgrimage to Gaya seems to have taken place before 1867. The Thakarani 
was at the time interested in making the defendant out to be her son, and 
I am unable to attach much importance to the evidence upon this matter. The 
fact that the Thakurani performed for the defendant the ceremonies or rites, 
which a parent would perform for a child is of very little value. She was m 
looo parentis towards him, having taken care of him ever since he was a child 
in arms and one is not surprised to find the defendant referring to her in one 
of his depositions as his mother. She is said to have done the same for Chan* 
dar pal Singh whom she also brought up. The plaintiff also relics strongly 
upon the fact that the defendant’s name was changed, but there is no evidener 
that his name was changed before 1864. 

The conclusion at which I have arrived is that it is not proved that 
there was any real adoption of the defendant by Baijnath Kiinwar, and it can* 
not be presumed or inferred from the evidence that Baijnath Kunwar had 
permission from her husband to adopt a son. 

For the reasons already stated, I think it is unlikely that Bisheshar 
^akhsh authorized Baijnath Kiinwar to adopt a son. If she had adopted the 
defendant, her own estate would have divested : (see JBJioolicn Moyee Delia ?. 
D.am Kishor Acl^arjee (1) ; Vallanlci yenJeaia Krishna Dao y, VenlcataKma 
LaJcshmi (2) ; and Mayne’s Hindu Law, 6 th Edition, pages 236, 238) and we 
shonld''prohAbly have found some reference to the adoption in the proceedings 
just prior to the Summary Settlement. Not only was nothing said about an 
adoption, bat the defend int appears in the genealogical tree then filed under 
the name of Bhagwat Parshad. It seems that Baijnath Kunwar was anxious 
to keep the taluqa intact. She pleaded that the estate had always been held 
by a single heir, and if she had adopted the defendant, the fact would have 
been well known to the family, and she would probably have put him forward 
as entitled to obtain a sanad for the whole estate. The fact that nothing was 
sa;d about the adoption of the defendant at the Summary Settlement is the 
mare remarkable, because Chattarpal Singh put himself forward as the 
adopted son of Bisheshar Bikhsh, The first that was said about an adoption 
of the defendant was in 186 i when, as I understand her petition, she referred 
to the adoption as a recent event. It seems to me that if an adoption toek 
place it was in or about 1864, The plaintiff for obvious reasons does not 
rely upon any adoption in or about 3864. Upon the death of the Thakn* 
rain, and on subsequent occasions, the defendant seems to have taken adrau- 
tage of the allegation of an adoption which was made in 1864i and 1867, His 
allegation that he hid been adopted was challenged by two members of the 
family in 1880, one of whom subsequently brought a suit for the property 

a) (I 860 ) 10 M lore’s I. A., 279. (2) (1876 1 L. R 4 L A. L I*,h. 

1 Mad.,. 174, 
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i % til# dtffeMimifc, No act,wf tlic ITiikurmi has hoen proved whicli 
iisiisslistakriMy fioiiitfl I0 »e Idopfcion haring' taken place before 1864^ therefoio 
It caeii'it hi* siiid that lie has been recognized by the family as the adopted son 
of Bakhsh. The instances in i^hich the adoption hasbeenrccog- 

nfied by the Coarts are not of mneh importance. The recognition was on 
tuck 0c*»sion dne to statements m^tdo by or on behalf of the defendant, which 
are not conclnsire as admissions, and were made to suit the exigencies of the 
time. oil if I could have found that the defendant was in fact adopted, I 
sliould have been nnablt* to find that the adoption was made with the permission 
of Bisheshar Bakhsh, There is no direct evidence of periuissioDi and in my 
opinion permission cannot nnder the circumstances of the case he presumed. 

It is conceded by the plaintiff that without the permission of her husband 
Baijnath Knnwar eonid not, accorrling to the Hindu law as followed in this 
province, make a Valid adoption ; but it was suggested that there was 
evidence on which it could be found that by custom of the tiibc or family a 
widow might adopt without permission. 1 can discover no evidence of any 
such custom. The only evidence that we were referred to was the award of 
the Committee of tala<idars and the defendant's admission in the suit of 
Chattarpal Singh. The award seems to me to have no bearing whatever on 
this question, and the admission of the defendant in the previous case was 
evidently made to relieve him of a serious difficulty/* 

As the result of this decisiou the appeal was allowed and the 
suit dismissed. 

On this appeal. 

Mr. Q. E. A. Moss for the appellantcontendedthat the question 
of the adoption of the respondent was barred by the rale of res 
judicata as laid down in section 13 of the Code of Civil Procedqre 
(Act XIV of 1882). The British India, Association of Oudh, 
a Committee of Taluqdars who decides claims for maintenancej 
had on 16th December 1867, refused 'a c-laim for maintenance 
brought by the respondent against Surajpal Singh on the ground 
that he (the respondent) had been adopted by Baijnath Kunwar 
and that award was confirmed by the Financial Commissioner. 
Eefereneewasmadeto the Evidence Ac* (I of 1872) sections 13 
40, 41, 42, and 43 j The Gollsctor of Gorakhpur v. Palah JDhari 
Brmh (1) ,• The Oudli Estates Act (I of 1869) section 33, as to 
the effect *of aw^ards made by the Committee of Taluqdars as to 
compensation and maintenance Ardatoan Singh v. Udey 

Partab Singh {2) ; Muhammad Imam Ali Khan v. Sardar 
Eusain Khan i3). 

( 1 ) (ISffl) I. L. E., 12 All., 1, (2) (18C6) L. E., 23 I A ,64 (69); L L. Ei. 

. , 23 Calc., 838 (847, 848). 

(?) (18985 b. B , 25 1. A., 161 (108, 189): I. L. E„ 26 Calc., hi (91, 9f ). 
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IL was also coatenclecl that under tho circurastances of the 
case the respondenfe was estopped from disputing the fact and 
validity of his adoption : this contention was based on his general 
conduct and admissions in various documents^ and the asseitions 
of his adoption which he had repeatedly set up. The res- 
pondent in 1879 claimed to succeed Baijnath Kunwar as heir of 
her husband by adoption against Partab Singh through whom the 
appellants now claimed. It was submitted that^ assumingthat 
the onus was in the first instance on the appellants to show that 
there had been a valid adoption^ the eflect of these assertions and 
admissions was to shift the burden of proof on to the re-pondent 
to show that he had not been validly adopted ; and that the evi- 
dence, oral and documentary, on which he relied^ was insaflicieot 
to establish his ca^e. Eeference was made to Chandra Kunwar 
V. Fav'pat Singh (1). 

It was further contended that the evidence on the record was 
suflhcient to show that the respondent was the duly adopted son 
of Baijnath Kunwar and Lai Bisheshar Bakhsh iSingh, If the 
evidence showed, as it was submitted it did, that Baijnath Kun- 
war adopted the respondent as a son to her deceased husband, il 
must be presumed that permission to adopt was given by her 
husband, and that the adoption was therefore validly made. 
Reference was made to a passage in Mayne^s Hindu Law, 7th 
Ed., 204, to the effect that it was not necessary in all cases to pro- 
duce direct evidence of the fact of the adoption when it has taken 
place long since, and where the adopted son has been treated as 
such by the members of the family, and in public transactions 
every presumption will be made that every circumstance has 
taken place which is necessary to account for such a state of things 
as is proved or admitted to exist ; and Bajendro Nath Haidars* 
Jogendro Nath Haidar (2) was cited. 

Mr. i. De Oruyther for the respondent contended that Hs 
adoption by Baijnath Kunwar was not pioved. It was essential 
tofchow that Bisheshar Bakhsh Singh gave authority to his widow 
to adopt. There was no evidence of any permission having 
given, nor of any asseition that permission was given; sucli 

(1) (1906) L. B., 34 I. A. 27 (35) s (2) (1871) 14 Moore’s I. A. 67, 

I. LB., 29 Ail, 184. 
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not bB p e' 4 im 3 <l, and it must be takeu; there- 
fore^ that thes-e wa^ no permi^jsioa, and consequently no valid 
adoption. The evidence wa5 referred to to show that no adop- 
lion of the iespo..dent had in fact been made by Baijnath 

Kiinwar. 

As to the alleged e4 »ppol there was none j the respondent s 
claim in 1879 was not contested by the then true heir l^artab 
Sioghj who made no claim him-^elf^ nor ohjeetion to the respondent's 
claim. Hi assertiorin and admissions in support of his adoption 
were not sufficient to estop him from now denying it, as he had 
also denied it on other occadous. 

The award of the British Indian Association of Ouclli in 


1867 was not the decision of a Court within the meaning of sec- 
tion 13 of the Civil Procod are Code. That Association had no 


juris liction to try or decide the que>tion of the adoption, and 
therefore iheir decision ciid not operate as ares judicata, Eefer- 
ence was made to }Iandar \\ Fudmanand S.ngh (1) ; 

Jlisir Raghohar Dial v. Rajah 8heo Bakhbh Singh (2j; and 
Chltpal Singh v. Bhairon Balchsh Singh) Sykes’ Taluqdari 
Law 151, 153; and Raj Bahadoor Singh v. AcM mbit Lai (3) 
were aLo referred to. 


Mr. Robb replied. 

1907, May loth. — The Judgment of their Lordships was 
delivered by Lokb Cob liks : — 

The appellants, who* a re the successors in a title of the original 
pkintiS, appeal from a deci ion of the Court of the Judicial 
Commissioner of Oudh in favour of the defendant Lai Eaghuraj 
Singh, the present respondent, ovenuling a decision of the Subor- 
dinate Judge of Partalgarh in favour of the plaintiff. The 
matter in di'^pute is the right of succession to the taluqa of 
SI amspur and the question for decision is whether or not the 
respondent was validly adopted as the son of Lai Bishesl:ar 
Bakhsh Singh by the widow of the latter, Ttakurain Baijnath 
Kunwar. Ihe suit was brought in the Court of the Subordinate 
Judge of Partabgarh by Balbhaddar Singh, the predecessor in 
title of the appellants. The taluqa in question was 


(I) (1003) L. E., 29 I, 106 1 (2) (1883; L. E*, 3 I. A., 197 1 

I U ii, 30 707. I. B. B., 9 Calc., 
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graute 1 by sanad to ona Lai SuTajpal ^ingh brother of the 
respondent in 1872. Lai Surajpal Singh died childless and 
intestate on the 21st Febraary 1892, and was succeeded by bis 
widow, Thakuratii Raglmbans Kunwar^ who took the estate of a 
Hindu Avidow. She died on the 11th November 1901. On the 19fch 
March 1902, the Assistant Commissioner of Partabgarli caused 
the name of the respondent to be entered as holder, and be 
obtained and holds possession. The original plaintiff thereupon 
claimed as one of four persons entiiled^to succeed on the death of 
the widow to a fourth share, and sought to oust the respondent 
by proving that he had been adopted into another family and 
thus lost the right which would otherwise have been his of sue* 
ceeding to the propeity as heir to liis natural brother, Lai 
Surajpal Singh. Hence the importance of the question, whether 
the respondent had been validly adopted out of his own family 
There was considerable evidence of conduct on the part of the 
respondent holding out and asserting, when it suited his purpose 
to do so, that he had been adopted as the son of Lai Bisheshar 
Bakhsh Singh, and three issues were formulated and considered 
by both Courts on this “part of the case, — 

1. Was it res adjudioetta ? 

2. ''Was the respondent estopped as against the plaintifi from 
denying it ? 

3. Supposing the plaintiff failed on both these issues, had he 
proved a valid adoption in fact ? 

The Subordinate Judge found all these issues in favour of the 
plaintiff. The Court of the Judicial Commissioner arrived at the 
opposite conclusion. It becomes necessary, therefoie, to consider 
each of these questions. 

First, as to res adjudicata. The contention of the plaintiff 
on this point is based upon the award of the Committee of Taluq- 
dars in 1867 affirmed by the Financial Commissioner in 1869» 
This award was made on a claim for maintenance or for a 
4 anna share in the taluqa brought forward by the present res- 
pondent against Surajpal Singh. This claim was dismissed on 
the ground that the applicant (the respondent ) had been adopted 
by Thakurani Baijnatb Kunwar and had consequently ceased 
to biT® any interest in the heritage of his natural father, 
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si'gaiQfiDt for the app^ants ob this part of the case was based oB 
section 13 the Code of Civil Procedure (Act XIV of 1882), 
which provides that '' no Court shall try any suit or issue in 
which the matter directly and substantially in issue has been 
directly and substantially in issue in a former suit between the 
same parties or between parties under whom they or any of them 
claim, litigating under the same title in a Court of jurisdiction 
competent to try such subsequent suit or the suit in which such 
iffiue has been subsequently raised and has been heard and finally 
decided by such Court. ” He is bound, therefore, to show that the 
Committee of Taluqdars formed such a Court, and he relies on 
section 33 of the Oudh Estates’ Act, 18G0, as justifying this 
contention. That section runs thus:— 

** AM bodies of Txlaqdars bai&e in several eases made awards respect- 

ing tlie provision to be made for certain relatives of Taluqdars, and it is expe- 
dient to render Buch awards legally enforceable : it is bereby further enacted 
that every sueb award sliall, if approved by the Financial Commissioner of 
Ottdb and filed in bis Court wifebin six months after tbe passing of this Act 
be enforceable as if a Court of competent Jurisdiction had passed judgment 
tt«ording to the award and a decree had followed upon such Judgment.*' 

1 % seems quite clear, therefore, that the Committee of Taluk- 
dars was nob in any sense a Court, much less a Court with such 
jurisdiction as is described in the 13th section of the Civil Proce- 
dure Code above cited as essential to found an estoppel, and, for 
the rea'-ons given in the Judgment of the Additional Judicial 
Commissioner, their Ldl-dships are of opinion that the Committee 
had no Jurisdiction to decide the question of adoption and the 
affirmation by the Financial Commissioner of their refusal to awaiii 
mainteoance coidd not give judicial validity to their decision on 
a point oiitskle their Jurisdiction. Their Lordships therefore 
concur wdth the view taken by the Court below on this issue. 

Nest, as to the question of estoppel. That which is set up is 
said to ari»o from the fact that on the death of Thakurani Baij- 
nath Kuuwar in 1879 the respondent set up title to succeed her as 
theadopfed son of her husband, Bi^-heshar Bakhsh Singh, and on 
this footing secured the succession to w^hich Partab Singh, as the 
nearest heir, would have been entitled but for the respondents 
intervention ; that the respondent wa^ thus estopped a^ against 
Puftab from denying the adoption, and that the appe]lai}ts 
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£taw claiming under Partab. But tliere is uo evidence that Partab 
in any way opposed the respondent’s claim; on the contrarv 
he was living with and apparently co-operating with the respoa- 
dent at the time^ and consequently the essential elements of an 
estoppel between those persons are lacking^ and even if the appeL 
lants were claiming through Partab, they cannot establish u 
estoppel. 

Their Lordships therefore agree with the Court below on this 
point also. 

The remaining question is whether the appellants have 
established the fact that the respondent was effectually adopted 
as the son of Lai Bisheshar Bakhsh Singh. To establish this, 
they must prove that^ if the adoption vas ever formally made at 
all by Thakurani Baijnath Knnwar, as he alleges^ it was made 
by the direction of her husbanck and further that the res- 
pondent’s father had given him in adoption. Having regard to 
the length of time w’’hich has elapsed since these conditions 
could have been fulfilled^ if they ever were fulfilled, the 
appellants admit that they cannot prove them, but contend 
that they ought to be presumed. But to justify such a 
presumption they ought to establish an initial probability tkl 
the adoption was likely to have been validly made and that the 
conduct of the parties cognizant of the facts Las been at least 
consistent with such an hypothesis. It would not be right to 
repeat here' the reasonings by which the Court below had come 
to the conclusion that, patting aside the statements made by the 
respondent himself when it suited his purpose, the position of 
the Thakurani and the necessary consequences to her of the 
adoption rendered it unlikely that she should have made it; and 
that her conduct on crucial occasions was more consistent 
the hypothesis that she did not regard him as having been 
validly adopted than that she did. It is quite clear that no 
weight can be given to any statements of the respondent, if they 
fall short of founding an estoppel, as he has asserted or deniei 
the adoption just as it suited his purpose throughout the whole of 
the protracted litigation between the members of the family 
It has been already pointed out that they do not suffice to 
found an estoppel, and, taking into couiideration the re^t of tk 
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evidence, their liOrdehips fWly concur in the rea'^oning and the 
conclusion of the Court below. 

Their Lordships will therefore humbly advhe His Majesty 
that this appeal be dismissed. The appeUauts will pay the costs 
of the api>eal. 

Appeal dismissed. 

Solicitors for the appellants : — Walter <& Rowe. 

Solicitors for the respondent : — T. L. Wilson & Go. 

J. V. w. 


APPELLATE CIVIL. 


JB$fore Mr. Justice Sir George Knox andt Mr, Justice ^Richards, 
MABHUBAH DAS aud othsbs (Jiri>aMaiirT-i>BBToBs) v, NAEAIN DAS A?fD 

AirOTKEB (DECBEE*HOIiDEBS),* 

C^ml JPreceduTe Cede^ sections 368, 682 and Act Ko, KK of 1877 {Indian 
lAmtaiion Aci), schedule II, article 175C. — Ajp^Ucaiion to bring on to the 
record the heirs of a deceased respondent -^Ltmitation, 

Seld tliat article 17.>C of tlie second schedule to the Indian Limitation 
Act applies aa well to appeals from appellate decrees as to appeals from 
original decrees, Susga Fillai v. AigaJcannu Fillai (1) dissented from. 
Valkhalagadda JSfarasimham v. VaMsuUa Sahib (2) followed* 

Ik this case an application for execution of a deerjee was 
dismissed by a ilunsif. The decree-holders thereupon appealed 
to the Subordinate Judge^ who allowed the appeal and remanded 
the case to the Munsif under section 662 of the Code of Civil 

m 

Procedure. Agaiust this order of refnand the judgment-debtors 
appealed to the High Court. When the appeal came on for 
hearing a preliminary objection was taken by one of the 
respondente to the effect that the appeal abated, the contention 
bang that Jfarain Das, one of the respondents, had died on the 
30th of May 1906 (the appeal having been filed on the 6th of 
Juno 1906), and that no steps had been taken within limitation 
to bring Tiis representative n|K)n the record. 

Munshi Harikim 8€ihai, for the appellants. 

Munshi IsJiwar Saran (for whom Pandit Brij Namin 
for the respondents. 

» First Appeal No. 60 of 1906, from an order of Munslii Achal BebarL 
.StiMrdmate Judge of Ck>raklipur, dated tbe 17th of February 19(56, 

(1) (1906) L L. E., 29 Mad., 629. (2) (1905) I. L, B., 28 Mad., 498. 
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KkoX and Eichabds, JJ. — At the li^^aiing of this appeal a 
preliminary objection was taken on behalf of Laclihman 
respondent to the effect that the appeal abated. It was 
contended from the papers on the recDrd that Naraln Das, one of 
the respondents to this appeal, had died on some date before the 
30th of May 1906 and that the application to bring Lachhican 
Das and Earn Das on the record as representatives ofNarain 
Das, deceased, had not been made Avithin the six months pres- 
cribed. In answer to this the learned vakil for the appellants 
draws our attention to the Full Bench ruling of the Madras High 
Court — Suaya Pillai v. Aiyakannu Filial (1)— and argued that 
article 175C of the Indian Limitation Act did not apply to 
appeals from appellate decrees. The article which he wishes us 
to apply is article 178 of the Limitation Act. There is no doubt 
that the view taken by the Madras High Court supports the 
contention raised here, but, with all the respect due to the 
learned Judges who decided that case, we are not prepared to 
follow’^ them. We prefer the reasoning whibh commended itself 
to a division bench of the same Court — Valckalagadda Mror 
simham v. Vahizulla Sahib (2). The application made to bring 
the representative of the deceased respondent in an appeal, 
whether that appeal is an appeal from an oiiginal decree or an 
appeal from an appellate decree, is an application made under 
section 368 of the Code of Civil Procedure, the provisions of which 
have been extended in the one case by section 582 and in the other 
by section 587. Section 582 authorizes our reading section 368 as 
follows : — When the appellant fails to make such application 
within the period prescribed therefor, the appeal shall abate, 
unless he satisfies the Court that he had sufficient cause for not 
making the application within the period prescribed therefor. 
The provisions of section 368 as altered by section 682 are, by 
section 587, to apply as far as may be to appeals from^ appellate 
decrees, and, though the amendment to the Limitation Ael 
contained in article 175C might have been framed with greater 
care and precision, we are prepared to hold that the wori 
contained in article 176C may be read so as to cover appeals 
from appellate decrees. This reading is sanctioned by tbe 

(l) (1906) L L. R., 29 Mad., 529. (2) (1906) I. L. B., 28 Mad,, 498. 
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proceduro followed by this Court ever since tbis amendment was 
introduced in the L/imitation Act. 

The learned vakil for the appellants asks us to grant him 
time to show that he was prevented by sufficient cause from 
making the application within the six months allowed. We 
think this application should be granted. Let the appeal stand 
over for three weeks. 


FULL BENCPI. 


Sqfore Sir Johi Stanley , Knight, Chief Jmtice, Mr. Justice Aikman and 
Mr. Justice Michards. 

DOST MUHAMMAD KHAX (Dbfenbaht) u. MANX RAM (Plaintiff) and 
RAHMAT-ULLAH (Defendant).* 

Civil Procedure Code, §eciimi4tll — Suit inform^ Court fee — Proper* 

tg of defendant sold to realize court fee — Property sold subject to a mart* 
gage**- Mights of mortgagee. 

Meld tliatthe silo, subject to a mortgag-o, of property belonging to the 
defendant in a suit brought %n forma pauperis for the purpose of realizing the 
court fee payable to GoTernment by the plaintiff does not preclude the mort- 
gigee from bringing to sale the same property in execution of a decree for 
»ftle on. his mortgage. The Collector of Moradabad v. Muhammad Maim Khan 
(1) oyerraled. G-aupat Fufaga v. The Collector ofKamra (2) disfcinguishei. 

The faefe^ of tbis case are as follows : — 

One Raliniat-iillah executed a mortgage in favour of Earn 
Charan Das on the 15tb of April 18&5 purporting to hypothecate 
in it the whole of a certain house. The mortgagee subsequently 
instituted a suit to realise the am3unt of the mortgage, but, 
having ascertained that the mortgagor was only entitled to mort- 
gage a share of the house, he confined his claim to" that share 
and obtained a decree for sale on the 29th of June 1898. This 
decree was on the 7th of April 1899 transferred to the plaintiff 
JLak Maui Earn. Musammat Hafizan Bibi, a sister of the mort- 
gagor, w^as entitled to -a share in the house in question, and she 
on the 21st of January 1899 instituted a suit in formd pauperis 
against her brother to have the mortgage set aside so far as regards 

* Sacoud Appeal A'o 541 of 1904, from adecree of C.Rustomjee, Esq,, District 
Judge of AlMi-Abid, dited tbe i6tli of March 1904, modifying a decree of Mr, 
H, Dayid, Subordinate Judge of Allahabad, dited the 16th of December 1902, 

(1) (1870) L Ii. R,, 2 AH , 196. (^) (1875) I. L. R., 1 Boxo.,7, 
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her share in the house. On the 29th of July 1899 a decree was 
granted to her which directed that the"' court fee should be 
recovered from Eahmat-ullah. In execution of that decree a 
share in the house were sold subject to the mortgage executed by 
Eahmat-ullah in favour of Earn Charan Das and purchased by tie 
defendant appellant Dost Muhammad Khan on the 2nd of May 
1901. The plaintiff Lala Mani Earn then, as assignee of the mort- 
gage of the 16th of April 1895, applied for sale of the mortgaged 
property. An objection to the sale was filed by the defeudaat 
appellant, who alleged that the property having been sold to him 
in the pauper suit against Eahmat-ullah could not be again sold 
This objection found favour and was allowed, and hence the 
present suit for a declaration that the plaintiff is entitled to have 
the aforesaid shares in the house brought to sale. The first Court 
(Subordinate Judge of Allahabad) decreed the claim, but tie 
lower appellate Court (District Judge of Allahabad) modified the 
decree of the Court below and directed that the defendant Dost 
Muhammad Khan should receive out of the proceeds of the sale 
Es. 176, being the amount paid by him for the purchase of tie 
house. The plaintiff submitted to this decree, but the defendant, 
Dost Muhammad Khan, not being satisfied with it appealed to 
the High Court. 

The appeal originally coming on for hearing before a Bendi 
of two Judges was laid before a full bench by order of the Chirf 
Justice in view of the ruling in the Case of the Collector of 
Moradalad v. Muhammad Daim Khan (1). 

Mr. M. L. Agarwala and Maulvi Rahmat-ullahj for the 
appellant, 

Mr. jB. K, 0^ Conor and Babu Lalit Mohan Saner ji, for tie 
respondents. 

Stanley, C. J. — The facts of this case may be shortly sum* 
marized. One Eahmat-ullah executed^ a mortgage in favour of 
Earn Charan Das on the 15th of April 1895 purporting to hypo- 
thecate in it the entire of a certain house. The mortgagee subse- 
quently instituted a suit to realise the amount of the mortgagOi 
but, having ascertained that the mortgagor was only entitled ^ 
‘mortgage a share of the house, he confined his claim to tWi 
(X) (1879) I. L. 2 AIL, 196. 
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shtr© and obtained a decree for sale on the 29fch of June 1898* 
This decree was on th^ 7th of April 1899 transferred to the plain- 
tiff Lala Manni Kam. Musammat Hafizan Bibb ® sister of the 
mortgagor^ was entitled to a share in the house in question; and 
she on the 21st of January 1899 instituted a suit in formd 
pauperis against her brother to have the mortgage set aside so 
far as regards her share in the house. On the 29th of July 1899 
a decree was granted to her which directed that the court fee 
should be recovered from Eahmat-ullah. In execution of that 
decree a ^ share of the house were sold and purchased by the de- 
fendant appellant Dost Muhammad Khan on the 2nd of May 
1901. The plaintiff L^ila Manni Earn then, as assignee of the 
mortgage of the 15th of April 1895, applied for sale of the mort- 
gaged property. An objection to the sale was filed by the defend- 
ant appellant; who alleged that the property having been sold to 
him in the pauper suit against Bahmat-ullah could not be again 
sold. This objection found favour and was allowed, and hence 
the present suit for a declaration that the plaintiff is entitled to have 
the aforesaid shares in the house brought to sale. The first Court 
decreed the claim, but the lower appellate Court modified the 
decree of the Court bebw and directed that the defendant Dost 
Muhammad Khan should receive out of the proceeds of the sale 
Ks, 176, being the amount paid by him for the purchase of the 
house. I may motion that the property was sold to Dost Mu- 
hammad Khan expressly subject to the mortgage executed by 
Eahmat-ullah in favour of Kam Cbaram Das. The plaintiff sub- 
mitted to this decree, but the defendant not being satisfied with 
it has preferred this appeal. His. case is that the claim of Gov- 
ernment in r^pect of court fees was a prior charge upon the 
house taking priority to all demands, including the claim of 
the mortgagee Earn Oiaran Das and his transferee, and that the 
sale having taken place to satisfy the court fees there could not be 
a second sale. This contention is based upon the authority of the 
erne of Collects of Moradabad v. Muhammad Daim Khan 
(1> In that mm it was laid down by Pearson and Spankie JJ, 
that the Government takes precedence of all other creditors and 
that this principle is not liable to an exception in the case of lien 
{1)(187S)LL.R., 
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1907 holders. In that ca^e the Government caused certain property 
Belonging to one Bulaki Das^ the defendant in a pauper suit, to be 
^^Khak attached with a view to the recovery by its sale of the amount of 

t?. court fees payable by the. plaintiff in the suit. This property 

was subsequently attached by the holder of a decree against' the 
defendant which declared a lien on the property created by a 
bond* The property was sold in the execution of this decree, and 
it was held that the Government was entitled to be paid first in 
priority to the mortgagee out of the proceeds of the sale the 
amount of the court fees vrhich the plaintiff in the pauper suit 
would have had to pay had he not been allowed to sue as a pau- 
per. In this case the leaimed Judges purport to follow au earlier 
decision of the Bombay High Court in the case of Gampat Putaya 
V. The Collector of Kanara (1), which they say appears to be appli- 
cable to the case before them. That case appears to me to be no 
authority for the proposition laid down by the learned Judges, 
It merely decided that the Crown has the first claim to the pro- 
ceeds of a pauper suit to the extent of the amount of the court fee 
that would have been payable on the institution of the suit bad 
the plaintiff not been a pauper. There is no doubt that under 
the provisions of section 411 of the Code of Civil Procedure the 
court fee payable in a pauper suit is a first charge on the subjeel 
matter of the suit and is recoverable by Government from any 
party ordered by the decree to pay the same, but it is not payable 
out of the property of a prior mortgagee of the party so ordered 
to pay. In the case before us, as also in the case of The GoUectof 
of Moradahad y. Muhammad Daim Khan, there was a prior 
mortgage subsisting over the property of the party who washable 
to pay the court fee. I am at a loss to see how the Governmenfi 
claim in respect of the court fee in such a case can he properly satis- 
fied out of the property of the mortgagee who is in no way hable 
for its payment. The court fee is no doubt a first charge upon the 
interest of the mortgagor, but before the mortgagor is entitledli 
any benefittfrom the property mortgaged he must first satisfy tte 
'subsisting mortgage. It is the property alone of the mortg^^ 
which is liable to satisfy the court fee. I am unable to agtit 
with tha view taken by the learned Judges who decided the eass 
(I) (1875) I. L* B., 1 Bom., 7. 
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in this Court to which JL bave'lreferred. It was in consequence of 
this decision that this appeal was sent by the Judges befoie whom 
it oiiginally came to a larger Bench. 1 would dismiss the appeal 

in the present case as wholly untenabie. 

Aikma^i^j J. — I am also of opinion that this appeal must fail. 
One Musammat Hafizan Bibi brought a suit in formd pauperis 
against her brother Rahmat-ullah and other relations for a decla- 
ration of her rights to certain property. She won that suit, and 
a decree W’as parsed against Eahmat-ullah, who w'as ordered to 
pay the cost. Under section 411 of the Code of Civil Procedure, 
when a plaintiff in a pauper suit succeeds, the Court has to cal-“ 
eulate the amount of court fees which the plaintiff would have 
had to pay bad he not been permitted to sue as a pauper. This 
amount is declared to be a first charge on the subject matter of 
the suit, and the section further provides that it shall be recover- 
able by Government from any party ordered by the decree to 
pay the wsts in the same manner as costs of suit are recoveiable . 
under the Code. The amount of court fee payable by Hafizan 
Bibi on her plaint, had she not been allowed to sue as a pauper, 
was Es. 241. In order to recover this amount the Government, 
it w'as entitled to do, proceeded to attach and sell certain house 
property belonging to the defendant Rahmat-ullah. Tha^ house 
property was previously under mortgage. At the sale, at the 
instance of Government, it was declared that the sale was to be 
made subject to the inci^mbrance previously created by Eahmat- 
ulkh. Before the pauper suit the moi’tgagees had sued Rahmat- 
ullah on their mortgage and got a decree for sale of Eahmat- 
ullah% interest in this house property. This mortgage decree 
was assigned to the plaintiff Lala Mani Ram. When ha pro- 
ceeded to execute his decree he was resisted by Dost Muhammad 
Khan who had purchased Rahraat-ullah’s rights in the house pro- 
perty at the sale held at the instance of Government to recover the 
amount due to Government for court fees. Th^e appellant 
Deal Muhammad Khan bought the property for Es. 176. 
His objection was ST^tained and the assignee of the mortgage 
decree has brought the suit out of which this appeal arises 
for a declaration that he is legally entitled to have the share 
of Ealimat-ullah valued at Es. 2,000 sold in execution of 
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the mortgage decree. The suit yias decreed by the first Court. 
On appeal the learned District Judge varied the decree by direct- 
ing that when the property was sold in execution of the mort- 
gage decree Dost Muhammad Khan should be entitled to receive 
Es. 176 out of the proceeds of the sale. With the propriety of 
this modification of the first Court’s decree, we are not now cou- 
cerned, as the plaintiff Lala Mani Earn has submitted to it. The 
defendant Dost Muhammad Khan comes here in second apped 
and contends that the decree declaring the plaintiff^s right to have 
the property sold under the mortgage decree is erroneous, inas- 
much as the property having once been sold in satisfaction of a 
Crown debt cannot be sold again. There is no doubt that the 
ruling relied on, namely, The Collector of Moradahad'^^M'Hr 
hanimad Daim Khan (1) supports the appellant's contention, but 
with all deference to the learned J udges who decided that case, 
I am of opinion that the view which they took is manifestly 
wrong. In support of their decision they relied on a decision of 
the Bombay High Court, in the case of Oanpat Putaya v. Thi 
Collector of Kanara (2). When that decision is referred to, it 
is clear, as the Chief Justice has pointed out, that it in no way 
supports the view taken by the learned Judges who decided the 
case reported in I. L. E., 2 AIL, 193. The decision of this latter 
case might work the gravest injustice if it were followed, Ne 
doubt the Crown as creditor takes precedence of all other creditors. 
But in my opinion the learned Judges "who decided the casein 
r. L. E., 2 AIL, erred in saying that this principle is not liable to 
an exception in the case of lien holders. Save when otherwise 
provided by law, the Crown can only sell such rights as the per- 
son indebted to it possesses. In certain cases Government is 
declared to have a first charge on property. For instance when a 
plaintiff has brought a suit in formd pauperis and wins that suit 
the Government claina for the amount of court fees which wonli 
have been payable on the suit is declared by law (section 41b 
Code of Civil Procedure) to be a first charge on what the plria* 
tiff has won by the suit. And that is only fair, for, had the plain- 
tiff not been allowed to sue as a pauper, the plaintiff would not 
have succeeded in getting anything. Again the Land Bevenof 
(1) (1879) L L. R., 2 All., 196. (2) (1675) I. L. E., 1 Bom , t 
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Aet^vids Beetion 141 of Act ]^o. Ill of 1901, declares that in the 
esse ef every mahal the revenue assessed thereon shall he the first 
charge on the entii’e mahal, and following upon this, section 161 of 
the s&in© Act provide?* that when a mahal is sold for arrears of re- 
venue wliiuh have acc^ ued due upon it, it shall be sold free of all in- 
cimihraiices. But when any property of the defaulter, other than 
the Diahai u|)oii which the revenue is due, is sold to recover that 
revenue, the jjrovisoto section 162 lays down that the provlBions of 
section 161, namely, as to the sale free of all incumbrances, shall not 
apply to such sale. When the Government executed the decree 
against Rahmat-ullah, it C''.ald only sell such rights in the house as 
he had the time of sale, and the purchase by the appellant was, as 
was indeed expressly declared at the time of sale, subject to the 
previous incumbrance. I have no hesitation therefore in hold- 
ing that the case of The Collector of Moradahad v. Muhammad 
Bairn Khan was wrongly decided and that there is no force 
whatever in this appeal. I agree in thinking that it should be 
dismissed. 

Eiohards, J. — ^This appeal was referred to this Bench in conse- 
quence of the decision in ihe case of The Collector of Moradahad v. 
Muh/immad Bairn Klmn, It would seem to me that but for that 
decl-sionr^ere would hs no di^cult;/ whatever in the case. Sec- 
tioii 411 of t ^eCode of Civil Procedure, dealing with suits infor^ 
md pauperis, provides as follows ; — If the plaintiff succeed in 
the suit, the Court shall calculate the amount of court fees which 
would have been paid by the plaintiff if he had not been permit- 
ted to sue as a pauper, and such amount shall be a first charge on 
the subject matter of the suit and shall also be recoverable by the 
Government from any party ordered by the decree to pay the 
same in the same manner as co4s of suit are recoverable under 
tliisCode. Mubammat Hafizan Bibi, having sued inforrad pau- 
peris, and succeeded, Government were entitle<l to a fiivt cl a ge 
on the proceeds of that suit. They were als > en tit led to pi-* cecd 
against the defendant in that suit, inaMouch a-* t' e e<’ e- made 
Mm liable for ihe plaintiff’s costs. We have nothing h^.ue 
with the Government’s right to a first charge on %he oi 

the suit We are not dealing with any property wnicli was reco- 
vered in the suit. Government, however, in exercise of the 
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further right given them by sectien 411 proceeded to execute tb 
decree to the extent of the court fees against the property of Rab 
mat-ul]ab. Eahmat ullah was in pos-essiou of the house ia 
question^ but subject to a mortgage which he had already creaiej! 
in favour of the as'^ignor of the plaintiiBF, In eflPect weareai»ked 
to say that this decree in favour of Government can be execute! 
against property which Rahmat-ullali had not. All that could b 
sold in execution of the decree was the house subject to the mort- 
gage. As a matter of fact at tlie time of the sale the mortgage 
in favour of the assignor of the plaintiff was duly notified aa! 
Government only asked for execution subject to the moitgage. 
Government had no ehaige whatever on the property of Ealimat- 
ullah. All they had was the rights of a preferred cieclitor, tbt 
is^ a creditor taking priority over all other unsecured creditm 
It seems to me that it is quite clear that this appeal ought to be 
dismissed. It is unnecessary for me to deal with the case of Tk 
Collector of Moradahad v, Muhammad Daim Khan. I en- 
tirely agree with the remarks made by the other members of tb 
Court. 

By the Court , — The order of the Court is that ihe appeal b 
dismissed with cost'^. 

Appeal dismissed, 

APPEIXATE CIVIL. 


Before S%r John Stanley, Kmght, Chief J icst Iceland Mr Jn&'tiee Sir 
^ Barhitt, 

RAN SINGH AND othles (Defendants) SOBHA RAM (PLAiNOiiri) ^ 

JELindii law --Joint BLindu fam'ily — Liahility of sons %nTe\>^eet of a marl* 
gage executed hy ihe father - JExemption of sons* interest— Stch sequent suJ 
against sons for share of debt payable by them — Limitation — Act Af>. Xr^j" 
1877 C Indian Limitation Aot), schedule 11, articles 147, 132,120. 

Certain joint ancestral p operty was mortgaged by tbe head of the family 
first m 1882 and again in 1803 Subsequently the- second moitg’.gee redeem^ 
the first moitgige The second mortgagee then sued to lecover the affloai. 
due on both mortgages by sale of ihe mor gaged property, and obtaisfisl 
a decree in March 1805 and an order absolute for sale on the 25th of Oetots* 
1897. To this suit the sons and grandsons of the mortgagor were notiES^ 
parties. The sons and grandsons of the mortgagor sued for and obtained a 
decree exempting their interest in the mortgaged propeity from theoperah#fi 

• First Apppal No. 193 of 1905, fiom a decree of Pandit Hirraj 
Patt| Subordinate Jud^e of Moradal?ad, dated the 16th of December 
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oE the JBortgagee'e decre6,* The moitgagee then sued the sons and grandsons 
to reooTcr from them a proportionate part of the amounts doe on his mort- 

f Agp«. T^is «iiit was lagtitnted on the 6th of April 1904. 

Meid tfoit the mortgagee's suit against the sons and grandsons of tlie 
%«ra>s maintainaWo, HBd that ifc was not barred by limitation, tbe 
rub apidlcible being eitiier article 147 or article 132 of the second schedule 
to the Indian Limitation Act, 1877. 

M&dfi Pra$ad v. Mfstdau Lul (1), jS/ldhafaj Singh v. Paltoawt Singh (2) 
and Muhammad Ankari v. Madhe Mam Singh (3) distinguished. Dharani Singh 
¥, Angmf Lai (4) and Artahudra v. JOorasami (6) followed. 

The facts out of which this appeal arose are as follows : — • 

One Badan Singh, father of the, first three defendants and 
grandfather of the other four, in July 1882 mortgaged certain 
property to Khetal Das and another. On the 24th August 1893 
Baclan Singh mortgaged the same property to Balak Earn, father 
of the plaintifi Sobha Ram, to secure the sum of Rs. 2,000. Sub- 
sequently Balak Ram obtained a decree by which, under the 
direction of the Court, he, by paying Rs. 1,858-3-3, redeemed 
the prior mortgage of Khetal Das and so under the provisions of 
section 74 of the Transfer of Property Act acquired the position 
of first mortgagee on paying the Rs. 1,858-3-3, payment of 
which is admitted. 


Balak Ram then instituted a suit against his mor^agor 
Baclan ESingh to recover the amount due on his mortgage of 
August 1803, and also to recover the sum he paid to redeem 
the prior mortgage, and for sale of mortgaged property in default 
of payment. He obtained a decree for* sale in March 1895 and 
an order absolute for sale on Oc‘ober 25th, 1897. The only 
person impleaded as defendant in that suit was Badan Singh ; his 
mns and grandsons were not made parties to it. Then Ran Singh 
the son of Badan Singh, and his two brothers and four nephews 
in8tit4!ted a suit against Balak Ram to have their interest in the 
snee-stial property exempted from sale on the ground that they 
had not been impleaded as parties in Balak Ram^s suit although 
he knew of their existence. They obtained in April 1902 a decree 
declaring that their f interest in the mortgaged property was not 
saleable in execution of the decree which had been given against 
their father and grandfather Badan Singh. Thereupon the 


(1) (1813) I. Ii. R as All , 75. (3) (1900) I. L, B.. 22 All 307 

(3} (I9a0j I. L, B. 23 AH 508 (4) (181)9) L L. B., U All, ml 

(5) (1888) I, L B., n Kact., 413. ^ 
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1907 present suit was instituted by Sobba Ram, °on of Balak Bam 
"eax ' SijceH ^ m(ccssful plaintiffs in the suit la^^t mentoaedto 

V. recjver the sum (d R-. 5,468-3-3 said to be due on Badau Singh^s 
mortgage an<! in default for sale of the | interest of the defendants 
in the mortgaged property which had been released in compliance 
with the deciee of April 1902. 

In the written statement the plea was taken that the suit was 
barred by section 13 and section 43 of the Civil Procedure Code 
and- also that it was barred by limitation. It was also pleaded 
that the debt which formed the consideration for the mortgage in 
suit was not contracted for the benefit or necessity of the family, 
but was contracted for immoral and unlawful purposes. 

The lower Couit (Subordinate Judge of Moradabad) held ^ 
that the suit was not barred by either section 13 or secfcicm 
43 of the Code of CiviF Procedure, and also that it was not 
barred by limitation. It held that tlie limitation period appli- 
cable was 60 years. The Court further held that the money 
(Rs. 2,000) which formed the consideration for the mortgage 
of the 24th August 1893 was boriow^ed for immoral purposes 
and was tainted with immorality. It therefore dismissed the 
plaintiff’s suit so far as it was based on this mortgage of AugnsI 
1893, but gave plaintiff a decree for the amount which had 
been paid by Balak Ram to redeem the earlier mortgage of July 
1882. 

From this decision beth parties instituted cross appeals, the 
plaintiff challenging the correctness of the Subordinate Judge’s 
finding as to the mortgage of August 24th, 1893, while the defen- 
dants contended that the suit against them is barred by limita- 
tion and that the plaintiff is not entitled to any relief. Ihe 
present appeal is that of the defendants. 

Dr. Sdtish Chandra Banerji and Eabu Lalit 
jij for the appellants. 

Babu Jogindro Nath Chaudhrij for the respondent. 

Buekitt, J. — This and the connected Appeal No. 70 of I9(b 
are cross appeals from the judgment of the Subordinate Judge rf 
Moradabad, dated December 16th, 1904, by vniich he par&Hj 
allowed and partially dismissed the suit of the plaintiff Sobba Eaffl 
against the defendant Ran Singh and others. 
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II appears tlial ona Badan Sitigb, father of the first three 
deftttilaiits and grandfather of ii.e other four, bad in July 1882 
inortj^agei certain property to Khetal Das and another. On the 
21th Attgtist 1S93 Badan Singh mortgaged the same property to 
Baiafc Earn, father of the plaintiff Sobha Bam, to secure the sum of 
iis. 2,000. Subsequently Balak Bam obtained a decree, by which, 
under the direction of the Court, he, by pacing Bs. 1,858-3-3, 
redeemed the prior mortgage of Khetal Das and so under the 
provisions of section 74 of the Transfer of Property Act acquired 
the position of fii’St mortgagee on paying the Bs. 1,858-3-3 
payment of whici is admitted. 

Balak Earn then instituted a suit against his mortgagor Badan 
Singh to recover the amount due on foot of his mortgage of 
August 1S93 and a^o to recover the sum he paid to redeem the prior 
mottgage, and for sale of mortgaged property in default of pay- 
ment. He obtained a decree for sale in March 1895 and an order 
absolute for sale on October 25th, 1897. The only person im- 
pleaded as defendant in that suit was Badan Singh; his sons and 
grands jns were not made parties to it. Then Ban Singh and his 
two brothers and four nephews instituted a' suit against Balak 
Ham to Lave their interest in the ancestral property exempted 
from sale on the ground that they had not been impfeaded as 
parties in Balak Bam^s suit although he knew of their existence. 
They obtained in April 1902 a decree declaring that their f 
interest in the mortgaged property w^s not saleable in execution of 
tile decree which had been given against their father and grand 
father Badan Singh. Thereupon the present suit was in vjtuted- 
by Sobha Bam, son of Balak Bam, against the successful plaintiffs 
in the suit last mentioned to recover the sum of Bs. 5,458-3 said 
to be due on Badan Singh’s mortgage and in default for sale of 
the I interest of defendants in the mortgaged property which had 
been released from attachment in compliance with the decree 
of April 1902. 

In the written statement the plea was taken that the suit was 
barred by section 13 and section 43 of the Civil Procedure 
0}de and. also that it was harred by limitation. It was also 
pleaded tliat the debt which formed the consideration for the 
mortgage in guit was not contracted for the benefit or necessitj 
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of the family but was contracted for immoral and unla^vful 
purpose. 

The lower Court held that the suit was not barred by either 
section 13 or section 43 of the Code of Civil Procedure; and also 
that it was not barred by limitation. It held that the limitation 
period applicable was 60 years. The record does not contain any 
information as to the article of the Limitation Act which the 
defendants contended was applicable. The Court farther held that 
the money (Rs. 2,000) which formed the consideration for the mort- 
gage of the 24th August 1893 was borrowed for immoral purposes 
and was tainted with immorality. It therefore dismissed the 
plaintiff’s suit so far as it was based on this mortgage of August 
1893; but gave plaintiff a decree for the amount which had been 
paid by Balak Earn to redeem the earlier mortgage of July 1882. 

Prom this decision both parties have instituted cross appeals, 
the plaintiff challenging the correctness of the Subordinate Judge’s 
finding as to the mortgage of August 24th, 1893; while the defend- 
ants contend that the suit against them is barred by limitation 
and that the plaintiff is not entitled to any relief. I propose first 
to take up defendants’ appeal (P. A. No. 193 of 1905). Both 
appeals were heard simultaneously. 

Now-thesuit being admittedly one to enforce the pious obliga- 
tion which the Hindu law imposes on a son to pay a father’s debt 
not tainted with immorality and being, as contended for the appel- 
lants, a suit sm generis for which no special rule of limitation i% 
provided, the learned advocate for the appellants contends that it 
comes under article 120 of the second schedule to the Limitation 
Act of 1877, which provides a period of six years from the time 
when the right to sue accrues. If this be the article applicable, there 
can be no doubt that the suit is barred. The learned advocate con- 
tended that there being no contractual obligation ” on the sons 
to pay, and the obligation being one which arose from th§ir status 
as sons of the debtor, the only article of the Limitation Act which 
could apply was article 120. He also contended that the same 
article applied to the claim to recover the amount paid to discharge 
the prior mortgage of July 1882. The learned advocate cited the 
wll-known case of Badri Prasad v. Madan Lai (1). But the 
(1) (X893) I. L. B., 15111,75. 
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priBoipal mailer decided in tiiat case is iBat a suit like the present 
ean tie iostitated against a son during the life-time of his father to 
enforce the pious obligation. The case nowhere touches on the 
question of limitation. Nor is the limitation question anywhere 
ileMeliu Makar a j Singhs. Balwant Singh (1) which also was 
cited It is also strongly contended that the remedy against 
appellants was exhausted by the suit instituted by plaintiff^s father 
a^inst Badan Singh and that therefore this suit could not be 
maintained. Pandit Sw'ndar Lai for the respondent contended 
that the suit w’as one on the mortgage for sale of the defendants^ 
appellants' interest in the mortgaged property in default of pay- 
n*ent, and that the limitation article applicable to it w^as article 
147 or possibly l32^ as a fuit to enforce payment of money charged 
oil immovable property, and he also contended that the suit w^as 
maintainable. The learned advocate for the respondent chiefly 
reliai on the case of Dharam Singh v. Angan Lai (2). That 
Oiise in almost every re=^pect resembles the present ease, except 
that in it no question of immorality was raised. In it four sons 
of the debtor had obtained a decree for recovery of possession of 
four-fifths of the mortgaged property on the ground that they 
were not parties to the suit in which the decree for sale had been 
passed against their father. Subsequently the mortgagee institut- 
e i a *^uit against the sons to recover from them four-fifths of 
the amount due under the mortgage and obtained a decree. On 
appeal to this Court Mr. Justice Banerji, who delivered the 
judgment of the Court, referred with approval to the case of 
Anuhudra v. Dorammi (3). That case was in many respects 
similar to the present case and to the ease in 21 AIL, 301, men- 
above. One of the contentions in it was that the claim 
against the sons was one which should have been decided under 
section 244 of the Code of Civil Piocedure in execution of the 
decree against the father. As to that question the learned 
Judges of the Madras High Court held (p. 415 of the report) that 
it (i.e., the son^s obligation to pay the father^s debt) is an 
obligation distimt from that created by the decree which was 
passed against the father; that .if the decree debt was either illegal 
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190? or immoral the sons would be under no obligation to satisfy it^ 
Bait SiNaH* decree against the father mighf be perfectly valid." 

®- They therefore held that the question of the son’s liability eonld 
not be cleeiclod under section 24.4 of the Code. Further on the 
learned Judges, discussing the question of limitation, observer— 
The suit was clearly one to enforce payment of money charged 
on immovable property, and the contest was whether the chaige 
was validly created by the father as against his sons. The 
claim is therefore not barred by limitation.” As to the above 
Mr. Justice Banerji observed in 21 AIL, 301 : — I agree with 
the view of the learned Judges and hold that a suit like the present 
In which it is sought to enforce against Hindu sons their pious 
obligation in respect of their father^s debts not tainted with 
immorality, is maintainable whether the debts were or were not 
secured by a mortgage and whether a decree in respect thereof 
had or had not been obtained against the father alone. ” These 
latter observations of our learned brother have reference to the 
contention raised in the case he was considering, and which is 
raised also before us, that the suit was not maintainable because 
judgment had l^een recovered on the original debt, and reference 
was made by analogy to the case of joint debtors under the same 
contract. As to this argument Mr. J nstice Banerji was of opinion 
that such an analogy does not apply to the case of the liability 
arising from the pious duty of a Hindu son to pay his father^s debts 
not tainted with immorality. Such liability , the learned 
Judge observes, arises noiffrom the contract entered into by the 
father, but from the fact that he is the son of the father and that 
the debt incurred by the father is of such a nature that it is the duty 
of the son to pay it. It is a liability which the Hindu law impose 
on the son and is independent of the contract made by his father. 
Whether the debtof the father ha^ merged in a decree, or whether 
it subsists as a debt in respect of which no decree has been passed, 
the son is liable for it, provided it was noo incurred for ifmnoralor 
impious purposes. ” And further on, when considering the question 
as to whether a creditor's remedy against the son is lost by the 
omission to make the son a party to the suit against the father, the 
learned J udge observes : — Their Lordships of the Privy Council 
h%v6 held in several well-known cases that the son’s liability 
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his father’s debt is v,ng,ffected by the procedure to which the cre- 
ditor may have resorted against the father alone for the recovery 
of the debt. In Nanomi Babuasin v. Modhun Mokun (1) their 
I^nisMps said : — The decisions have for some time established 
the principle that the sons cannot set up their rights against their 
father’s alienation for an antecedent debt or against his creditors’ 
remediee for their deUs if not tainted with immorality.’ If the 
father’s debt was of a nature to support a sale of the entirety^ he 
m ight legally have sold it without suit, or the cred itor might legally 
procure a sale of it by suit. All the sons can claim is that, not 
being parties to the sale or execution proceedings, they ought not 
to be barred from trying the fact or the nature of the debt in a suit 
of their own. ” Upon these and other passages in cases decided 
by their Lordships of the Privy Council the learned Judge held 
that “upon the same principle on which a suit is allowable to the 
son, it seems to me that it is open to the father’s creditor to bring 
a suit against the son to establish the latter’s obligation to pay his 
father’s debt. ” Further on in the judgment, referring to the case 
of a simple money debt, as to which it has been held that the 
omission by the creditor to implead the son in his suit against 
the father on the debt does not preclude the creditor from subse- 
quently suing the son, the learned Judge observes that .in his 
opinion “ there is no difierence in principle between the case of a 
debt secured by a mortgage and a simple money debt. ” “ I am 
unable to hold,” says t^e learned Judge, “ that in the case of a 
mortgage debt the creditor is in a worse p(»ition than the holder of 
an unsecured debt. ” And finally after pointing out that the 
“ obligation of a Hindu son to pay his father’s debt is not an obHga- 
tion which he has incurred jointly with his father, and the credi- 
tor’s cause of action against the father and the son is not a single 
cause of action which is exhausted upon a decree being obtained 
against one of them only, ” and that “ a judgment recovered 
against the father only does not therefore bar a suit against the 
son, ” the learned Judge, referring to the fact that a large portion 
of the mortgaged property had been taken out of the possession 
of the creditor, adds as follows “ As four-fifths of the pro- 
perty which the creditor purchased at auction in satisfaction of 
(1) (1885) 1. L. R., 18 Calc,, 31. 
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his debt has been decreed to the’' sons ai^d the creditor has 
been deprived of that portion of the property, his debt mustk 
held to have remained pro tanto unsatisfied. Now these facte 
exactly fit in with those of the present case, ia which three- 
fourths of the mortgaged property has been restored to the p. 
session of defendants appellants. The decree against the father 
was unsatisfied to the extent of three-fourtte. The case of 
Muhammad Askar i v. Bxidhe Ram Singh (1) was not one 
which has any bearing on the liability of a son to pay his fathers 
debts. In it the defendants were the managing members of a 
joint Hindu family trading business. Creditors instituted a 
suit in which they impleaded only the two managing memban 
and obtained a decree for sale of the joint family property. Oe 
execution being taken out the other members of the joint family 
sued and obtained a decree declaring that their interest in fc 
joint family property could not be taken in execution of the 
decree against the managing members. On this the creditor 
sued the successful plaiutiffs to recover the debt, and it was held 
that the suit was maintainable and that the creditor's remedy to 
not exhausted by the first suit. 

In my opinion the present suit is clearly maintainable agaiasi 
the appellants. In that matter I fully concur with the decidoa 
of our learned brother Banerji from which I have made very co- 
pious extracts. The question as to whether this suit was main- 
tainable was not, as far a^s I can diacoveF from the record, raised 
in the lower Court, but it was forcibly argued before us. I have 
no hesitation in holding that the plaintiff’s remedy on the mort- 
gage was not exhausted by the former suit, in which the fate 
only was impleaded, and that notwithstanding that suit the 
defendants appellants are by reason of their pious duty liable to 
discharge as much of the mortgage debt as remains unsatisfied. 
On the question of limitation the learned Subordinate Judge 
unable to understand why such a plea was raised. 
suit, ’’ he said, is brought by the plaintiff to recover mortgage 
money due under a deed of simple mortgage and the prior rnirf' 
gage money paid by his late father by sale of the mortgaged pro- 
perty, and a period of 60 years is prescribed for such a suit. 

(1) (1900) I. L. R., 22 All., 307, 
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ttee remarks I fully* concur. The suit is no doubt founded on 1907 
f e app^Ilir/'s^ pious duty of paying their father^s debts not taint- Sim-oh 
ed by immorality^ but it is none the less a suit on the mortgage, 

The learned advocate for the apj^llants did not cite any author- 
ity to show that the limitation rule applicable to these appel- 
lants is article 120 with a limitation of six years. His conten- 
tion was that as the liability of the defendants appellants arose 
from their status in the family and was not a contractual obli- 
gation the suit against them was governed by article 120 of the 
Limitation Act. In this I cannot concur. The suit is one on a 
mortgage to enforce the appellants^ liability to discharge Badan 
Singh^s mortgage debt and is governed either by article 147 of 
the Limitation Act or by article 132 as held by the Madras High 
Court in the case cited above. To hold otherwise might have a 
startling result. For, to take the ease of a suit instituted less 
than 60 but more than six years after the mortgage had become 
payable against a father and his sons, what would be the limita- 
tion rule applicable ? According to appellants while the father 
would be liable the suit would be barred against the sons, and the 
result would be that only the father’s interest in the mortgaged 
property would be affected, the sons wholly es<^ping. I cannot 
accept such a possibility as good law. Such an interpretaliion of 
the law would Iiave the effect of compelling a mortgagee, perhaps 
against Hs will, to sue on the mortgage while the six years’ limi- 
tation against the sonsVas still ruonii^. For the above reasons 
I hold (1) that the suit is maintainable against the defendants 
rppellants, and (2) that it is not barred by limitation, the rule 
applicable beiug either article 147 or 132. The appellants having 
failed on both the points raised in their appeal I would dismiss 
this appeal with costs. 

Staxeby, C.J. — I concur. It appears to me that the conclu- 
sion arrived at by my learned colleague is the equitable mode of 
escape from the extraordinary position created by the ruling in 
BImtmni Prasad v, Kallw (1). 

By the Court . — -The order of the Court is that this appeal be 
dismissed with costs. ^ 

Appeal dismissed, 

(1) {18^5} I. L. R., 17 All, 537, 
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Before Mr. Justice Sir Q-eorge^Xnox. 

MUHAMMAD KAZIM (Pliintiff) r. MIAN KHAN anp Anothm 
(Defendants).* 

Lamlardar and co-sliarer — Bowers of lamlardar to deal with, co-^ar» 
cenary lands ^Lease for seven years. 

In the case of a lease of co-parcenary land granted by a lambardar, where 
there is any suspicion established that the lamhardar has granted a long lease 
to the detriment of co-sharers, a heavy burden would be placed on the lessee te 
show that by custom or for some other cause the lambardar is authorized in 
granting the lease. On the other hand where the granting of the lease is 
shown to be for the benefit of the co-sharers and when the co-sharers presum- 
ably have been shown to have derived benefit under the lease the lease should 
not be set aside. Jagan Nath v. JSardayal (1), Bansidhar v. Dip Singh (2^ 
MuTcia Prasad v. Kami a Singh (3) and Chattray v. Nawala (4) referred to. 

This was a suit brought by one of the co-sharers in a village 
to have set aside aleaseof co-parcenary lands granted by alambar- 
dar. The lease was for seven years and had been granted on tie 
24th July 1901. Before the present suit was brought the lambar- 
dar who had granted the lease had ceased to hold office. The 
plaintiff alleged that the lease had been given out of sheer dis- 
honesty and in order to cause loss to pattidars^ and was one of 
several leases which had been given by the same lambardar. In 
defence fraud was denied. It was pleaded that the lease was 
lawfully executed for consideration, and that before the ex- 
ecution of the lease the lessee had cultivated the land on rent at 
8 annas a bigha. The annual rent set out in the lease was Es. 5 
a bigha. The Court of first instance (officiating Munsif of Koil) 
decreed the claim. In appeal the District Judge, after finding 
that no fraud had been proved, went on to say that while the 
rent was lower than the rent paid for the neighbouring fields, 
still the land contained salt and was liable to inundation and 
produced only one crop a year. The appeal was decreed and 
the plaintiff^s suit dismissed. 

'The plaintiff appealed to the High Court. 

Dr. Satish Chandra Banerji, for the appellant. 

Munshi Qulzari Lai, for the respondents. 

•Second Appeal No, 656 of 1905, from a decree of F.E. Taylor, 
District Judge of Aligarb, dated the 2nd of June 1905, reversing a decree 
of Babu .Togendro Nath Chandhri, officiating Munsif of Koil, dated the 19th 
of December 1904. 

ay Weekly Notes, 1897, p. 207. (3) Weekly Notes, 1903, p. 277. 

iZ) (1897) 1. L. R., 20 All., 438. (4) (1906) I. L. R., 29 AU., 20, 
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Knox, J.— The fmM out of which this swind appeal arises are 
as follows:— The defendant first part/ had been granted a lease — 
for seven ymrs by the defendant second party over certain land, kazim 
the subject matter of the present appeal. The lease was granted Khan. 
on the 24th July 1901. The defendant second party ceased to 
hold the position of lambardar before the present suit was brought 
and his successor, the plaintifi, here the appellant, brought the 
suit out of which this appeal has arisen to have the lease cancelled. 

He alleged that the lease had been given out of sheer dishonesty 
and in order to cause loss to paUidars, and is one of several leases, 
which had been given by the late lambardar. In defence fraud 
was denied. It was pleaded that the lease was lawfully executed 
for consideration, and that before the execution of the lease the 
lessee had cultivated the land on payment of rent at 8 annas a 
fugha. The lease set out the annual rental of the land to be 
Rs. 3 a bigha. The Court of first instance decreed the claim. 

In appeal the learned District Judge, after finding that no fraud 
had been proved, went on to say that while the rent was lower 
than the rent paid for the neighbouring fields, still the land 
is under the disdivantge of containing salt and is liable to 
inundation and able to produce only one crop in a year. It 
accordingly held that the plaintiff had failed to make out his case. 

The appeal was decreed and the suit of the plaintiff dismissed 
with costs. 


In appeal here it was contended tljat the lambardar was not 
competent to grant a lease beyond the requirements of a parti- 
cular year or season. In support of this reliance was placed on a 
ruling of this Court in Jagan Nath v. Eardayal (1) and also the 
cases of BanMhar v. Dip Singh (2), MuUa Prasad v. Kamta 
Singh ($) and Ohattray v. Namala (4). 

The first of these cases W’as one in which the lambardar had 
gmnted a perpetual lease of the common land of the village and 
wiiMn a few months of the granting of the lease one of the co- sharers 
came in and sought to have it set aside. It was held that the lam- 
bardar was not authorized to grant a perpetual lease, and the 
learned Judges went ou to say, page 208 : — So far as we are 
aware a lambardar has no general power to grant any lease of 


( 1 ) Weekly Notes,, 1897, p. 207. 
(Z) (1906) I. L. E., m Ml, m 


(3) Weekly Notes, 1900, p. 277, 

(4) {1897>L L- U 90 All 
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co-parcenary land beyond such as the circu&stances of the parti- 
cular year or particular season may require. 

In Bansidhar v. Dip Singh the lease was for ten years and 
it was set aside, the learned Judge who decided the case holding 
that the lambardar has no general power of granting any lease of 
co-parcenary land beyond such as the circumstances of the parti- 
cular year or particular season may require. The ease, however, 
was a peculiar one and the lease was one given by a disappointed 
litigant, whose power as lambardar was soon about to cease, with 
the intention of damnifying his successful opponent in the parti- 
tion proceedings. 

In Ghattray v. Nawala^ to which I was a party, it was held 
that a lambardar should have power to make temporary lettings, 
but the duties imposed upon him do not seem to admit of his 
executing in favour of a lessee without the consent of the co- 
parcenary body a lease for a long term of years. 

In one of the four cases mentioned it was held that a lambar- 
dar was competent to execute a lease for ten years without refer- 
ence to other co-sharers, where the land would not otherwise be 
let and where it world be for the benefit of the co-sharers that the 
land be so let. I see that a similar view was taken by two other 
learned Judges in an unreported case, Roshan Lai v. Muhaififir 
mad Fad Eusain, S. A. No. 123 of 1898, decided on the 14th 
of June 1900. The facts of this last mentioned case are more 
in harmony with the facto of the case before me. I also notice 
that the lease before me was granted in July 1901, and the 
present suit was not instituted till 1904: the plaintiff, who was 
co-sharer during these three years, must have received profits 
arising out of this very lease. For these reasons Ido not think 
it will be equitable to allow him now to set aside this lease in 
the settlement of which no fraud took place, and apparently Mr 
adequate consideration was given, merely on the ground that a 
lambardar has no authoiity to grant leases for long perlefia 
without the consent of co-sharers. It seems to me that every 
case of this kind must depend upon the facts and circumstances 
out of which the lease has sprung. Where there is any suspnacn 
established that the lambardar has granted a long lease to the 
detriment of co-sharers, a heavy burden would be placed on# 
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lessee lo shew tlmt^by castom or for some other cause the 
lamlmrclar is aathorked in granting the lease. On the other 
handy where the granting of the lease is shown to be for the 
benefit of the co-sharers and when the co-sharers presumably 
have been shown to have derived benefit under the lease^ I do 
not think that the lease should be set aside. For these reasons 
I dismiss the a|%eal with costs. 

Appeal dismissed. 


Before Mr. Justice Biclhards. 

ACHHAIJBAR DFBE TAPASI DUBE and othbes 

(Defendants).^^ 

Ciril Troeedure Code, section 317 — Joint decree — Purchase at sale in execution 
% me deeree^holder — Suit for declaration that i^ro^erty ]^ur chased was 
Joint, 

Ib exocation of a joint decree on a mortgage one of the decree-holders 
obtained leave to bid at the auction sale and purchased the mortgaged property 
for the exact amount of the decree, namely, the mortgage debt, interest and costs. 
Satisfaction of the decree was entered up and the purchaser took possession of 
the property. Meld that section 317 of the Code of Civil Procedure did not pre- 
clude the other joint decree-holder from suing for a declaration that the pro- 
perty so purchased was the joint property of himself and the actual purchaser. 
Modh Sinyh Doodhoorm v, Ganesh Chunder Sen (1) referred to. 

Tub plaintiff in this case sued for a declaration that^certain 
property which had been purchased at auction sale by the 
defendant Tapasi Dube, was the Joint property of himself 
and the plaintiff- I| appears that Tapasi Dube and Janki 
Dube, who were alleged to be members of a Joint Hindu 
family, obtained a Joint decree for sale of certain mortgaged 
proiierty. When the property was sold, however, Tapasi Dube 
obtained leave to bid at the sale and purchased the property in 
suit for 950. This being the exact amount of the decree, 
including interest and no money actually passed, but the 

purchaser^ was put in possession and the decree recorded as satis- 
fied- In certain partition proceedings between the parties in the 
Revenue Courts, the defendants attempted to exclude this 

*S€€Wid Appca.1 E'o, ^8 of 1005, from a decree of Munsbi Aclial Behari, 
Siibordinafe® Judge of Cir'^ra'khpdr, dated the loth of April 1905, reversing a 
decree of Bibu imlgopal Maker Ji, Munsif of Gorakhpur, dated the 16th of 
January 1905, 
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(1) (1873) 12 B. L. E., 317. 
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property from partition, hence the present $5uit. TheCourtoffi^l 
instance (Munsif of Gorakhpur) decreed the plaintift’s claim kt 
on appeal this decree was reversed by the Subordinate Judge wb 
held that section 317 of the Code of Civil Procedure was a bar 
to the suit. The plaintiff appealed to the High Court. 

Mr. M. L. Agarwala and Babu Parbati Oharan Ghaikfji 
(for whom Babu 8atya Chandra Mukerji), for '^the appellanfe, 

Manlvi Muhammad Ishaq, for the respondents. 

Eichabds, J, — The facts out of which this appeal arises are 
somewhat peculiar. Tapasi Dube and Janki Dube obtained s 
joint decree for sale of certain mortgaged property. It app^ 
that one of the decree-holders, Tapasi Dube, obtained leave to 
bid at the sale and he became the auction purchaser at the price 
of Es. 960, which was the exact amount of the decree, that is, 
debt, interest and costs. He had taken the most active, if not 
the entire, part in the litigation which resulted in the decree in 
favour of himself and his co-decree-holder. He was allowed bj 
the Court to take credit as against the purchase money for the 
amount of the decree, and consequently no money whatever was 
paid. When he applied for execution prior to his obtaining 
leave to bid, the application was made on behalf of himself and 
Janki-Dube his co-deer ee-holder. Although there is no dear 
finding, it would appear that no part of the decretal money was 
ever paid by Tapasi Dube to Janki Dube. According to the 
allegations in the plaint, after the purchase Janki Dube and his 
successors in title remained in joint possession of the purchased 
property i But there is no specific finding on this point. The 
plaintiff further alleged that at the time of the purchase bj 
Tapasi Dube he and Janki Dube were members of a joint Hinda 
family. This was not perhaps alleged by the plaintiff in Ms 
plaint as clearly as it might have been, but the defendants is 
their written statement raised the issue, and the Court of firi 
instance framed an issue, but did not decide the question* I 
think the Court executing the decree ought not to havegrantd 
leave to Tapasi Dube to bid in his own name without obtainii® 
the consent of Janki Dube, or at least ought to have called upon 
the latter to show cause why Tapasi Dube should not have loavi 
to bid in his own name. Evirthermore, Tapasi Dube hs>vi^ 
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parchased in his own name, the Court executing the decree ought 
V, have made Tapasi Dube bring the purchase money into Court, 
white it ahouli have remained ontil an adjustment was made 
between the decree-holders. I merely mention these matters, 
because, if they had been considered in time, the present 
litigation would probably never have arisen. The immediate 
cause of the present suit was proceedings by the defendants in 
the Revenue Court, iu which they claimed partition against the 
plaintif of certain property alleging that in this partition the 
property purchased for Rs. 950 should not be considered as joint 
property. The plaintiff objected and claimed that the purchased 
property was joint like the rest and must be considered in making 
the partition. The Revenue Court stayed the partition and the 
plaintiff had to bring the present suit. The main defence, and 
only the point argued here, is that section 317 of the Code of 
Civil Procedure bars the plaintiff’s claim. The Court of first 
instance held that section 317 did not apply to the circumstances 
of the present ease. The lower appellate Court relying upon the 
decision in Durga v. Bhagwan Bas (1) reversed the finding of 
the first Court and dismissed the plaintiff’s suit as being a suit 
which could not be maintained having regard to the provisions 
of section 317. A number of cases have been cited, including 
the decision of the Privy Council on the corresponding section of 
Act VIII of 1869 in Bodh Singh Boodhocnria v. Oanesh Ghvmder 
Sen (2). As the facts, of all the ca^s cited are different from 
three of the pr^nt case, I consider that I am at liberty to deal 
with the provisions of the section apart from authority. It seems 
to be the unanimous view of all the Courts that section 317 and 
the corresponding section of the previous Act were enacted 
apinst what are known as henaiai purchases, that is, purchases 
made secretly by one person for another, the ostensible purchaser 
having no interest in the purchase and the real purchaser wishing 
for some reason that his name should not appear. I think that 
secMon was enacted to meet only this kind of transaction and to 
put an end to them by rendering impossible a suit by the real 
purchaser against the ostensible purchaser. To illustrate by an 
example. Suppose it were clearly proved that two partners had 

(1) Weekly ITotee, 1900, p. 190. (2) (1873) 12 B. L. B., 317. 
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lent partnership money to a third person, obtained against him 
a joint decree, and in execution of that joint decree certain 
property was purchased at an auction sale by one of the decree- 
holders out of the partnership funds or by setting off the joint 
decree obtained by the partners Section 317 could, I thiak, 
never operate to bar a suit brought by one of the partners for a 
declaration that the property pui chased was partnership property 
Tn such a case the plaintiff would not be merely setting up that 
the ostensible purchaser had purchased the property hemmih 
him; but bis case would be that the property purchased was 
partnership property by virtue of the partnersliip which existed 
between them altogether irrespective of the sale. Their Lordships 
of the Privy Council, in the case I have referred to above, in 
dealing with the corresponding section of Act No. VIII of 1869, 
at page 329 of the report, say as follows : — “Their Lordships will 
not inquire whether there is sufficient proof that Earn Soonder 
who purchased at an auction sale held a few days after the Act 
came into operation did obtain a certificate under the Act, or of 
its terms if he did obtain one ; because, assuming him to have 
been the certified purchaser within the meaning of the Act, they 
are of opinion that the provisions of the section do not apply to 
such a case as the present. They were designed to check the 
practice of making what are known as benami purchases at 
execution sales, i,e., ti'ansactious in which A secretly purchases 
on his own account in the name of B, JTheir Lordships think 
that they cannot be taken to aflTect the rights of members of a 
joint Hindu family who, by the operation of law, and not by 
virtue of any private agreement or undertaking, are entitled to 
treat as pait of their common property an acquisition, howsoever 
made, by a member of the family in his sole name, if made by 
the use of the family funds. Their Lordships, no doubt, were 
dealing with a case of a joint Hindu family and it has^ not yet 
been ascertained w^hether Tapasi Dube and Janki Dube were 
or were not members of a joint Hindu family. If they were, 
the present case would be on all fours in this respect with th^ 
case before the Privy Council. It seems to me, however, W 
the principle of the reasoning of their Lordships of thePdvi 
Council goes somewhat further than the case of a joint Hinda 
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fsmilj* For example fciie reasoning would apply equal force 
to Ibe omB of a partnership under the circumstances I have 
supixsteil above* 1 think also, if the allegations of the plaintiff 
were proved, that is to say, that t!ie plaintiff being entitled to 
Imlf of the debt and interest recovered against Babu Janki 
Prasad, the defendante purchased the property by means of 
setting off the itmount of the joint decree, and that the propei ty 
so j ijirlra^-ed from the date of the purchase up to the commence- 
nieiit of the proceeding for partition was treated as joint property, 
that the plaintiff would, notwithstanding the provisions of section 
3 17, be entitled to a declaration that the purchased property was 
under the circumstance joint property and muat be treated as 
such in tfie partition proceedings, I refer the following issues 
the Comt of first inttanee through the lower appellate Court for 
findings: — (1) Were Tapasi Dube and Janki Dube at the date 
of the purchase of the property members of a joint Hindu family? 
(2) After tie purchase by Tapasi Dube was the property now in 
dispute treated as the separate property of Tapasi Dube or as 
the joint property of himself and Janki Dube and the other 
co-sharers ? (3) Did the money recovered by the decree against 
Babu Janki Prasad, in execution of which the property was sold, 
belong to Tapasi Dube and Janki Dube jointly or to any one of 
them separately, and if to, to whom ? The Couit will take such 
a\ddenee as the parties may offer, and on return of the findings 
ten days Hill be allowed for objections. 
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Sefore J'ustieC' Q-riffin. 

SHEO BAM TIWABI (Depenbakt) oj. THAKXJR PRASAD and othibs 

(PlAINTIEES). 

Ciiiil l?rocedure Code, secttov, 578 — Ivregularity-^JDis^osal of 
a suit on a Sunday, 

Held that the disposing of a civil suit on a Sunday is a mere irregularity 
which is covered by the provisions of section 578 of the Code of Civil Pro. 
cedure. ^am Das Chalcarhati v. The Official Liquidator, Cotton Cimin^ 
Company, Limited, Cauon^ore, (1) and TTnunto Bam Chatterjee v. Irotal 
Chunder Shiromonee (2) referred to. 

The facts of this case, so far as necessary for the purposes of 
this report are as follows* A suit was pending in the Couit of a 
Munsif. The Munsif went on Sunday, the ISfch of June 1905, to 
make a local inspection in the presence of the parties. The 
parties then and there came to a compromise, which the Munsif 
embodied in a rubkar ; and the same day, namely, Sunday, the 
Munsif passed a decree in terms of the compromise. The defen- 
dant appealed. The lower appellate Court (District Judge of 
Allahabad) upheld the defendant's contention that the decree 
was void as having been passed on a dies non, but dismissed the 
appeal on other grounds* The defendant appealed to the High 
Court renewing his objection that the decree was void in conse- 
quence of having been passed on a Sunday. 

Babu Satycb Chandra Mukerji, for the appellant. 

Mr. Abdul Majidp for the respondents. 

Gbiffin, J. — On Sunday, the 18th of June 1905, the Munsif 
made an inspection of the spot. The parlies came to a compro- 
mise which was embodied in a rubkar. The Munsif on the same 
day gave a decree on the compromise. The defendant appealed 
to the District Judge, who, while upholding the defendant's 
contention that the decree was void having been passed on a 
dies non dismissed it on other grounds. The defendant appeals 
to this Court on the ground that the decree, being passed on a 
Sunday, was null and void. It is admitted that there is no 
authority of this Court directly bearing upon the question raised 
in this appeal, I am referred to the ruling in Barfh 

• Second Appeal 893 of 1905, from a decree of W. D. Burkitt, 
District Judge of Allahabad, dated the 30Lh of August 1905, confirming a 
decree of Babu Srish Ghandra Bose, Munsif of Allahabad, dated the l8th of Jane 
1906 . 

(1) (1887) I. L. R., 9 All., 366. (2) (1871) 16 W. it, 0. 230. 
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OhaMrbatir. TUO§Mml Liquidator, Go Uon Ginning Com- 
pang, Limited, Gawmporeil), lam asked to infer from this 
mlng that a decree j^^sed on a Sunday should be held null and 
void. Wo such inference, in my opinion is warranted. For the 
respondents it is contended that the Court of first instance indis- 
posing of the case on a Sunday committed a mere irregularity, 
which is covered f>y the provisions of section 678 of the Code of 
Civil Procedure. The proceedings were held on the Sunday by 
consent of parties, I am of opinion that under these circumstances 
theMunsif in disposing of the case the same day committed merely 
an irregularity. It is not shown that this irregularity affected 
tlio merits of the case or that the Munsif had no jurisdiction. 

In a case of Unvmto Ram ChMterjee v. Protab Ghunder 
Hhiromome (2), the objection taken was against the admission 
of a plaint on a Sunday. The objection was overruled. 

I dismiss the appeal with costs. 

Appeal dismissed, 

REVISION AL CRIMINAL. 


JBefofs Mr, Jugfiee JBmerji, 

THE MATHEB oi* THE PETITION OP DAMHA. * 

Crimnal Fr(>e€durB g eetiot% ^Z^---MBmgior^--~JExecutii3e order Order of 

District Mugutrate digmiasing Ttead-man. 

Meld tliataa order passed by a Bisfcrict Magistrate under the rules framed 
by GoTernment under section 45 (3) of the Code of Criminal Procedure is an 
extctttiTe order and not subject to the revisioaal powers of the High Court. 

In this case proceedings were instituted against one Damma 
under section 110 of the Code of Criminal Procedure. The 
Maodstrate before whom those proceedings were, after holding an 
inquiry, discharged Damma nncler section 119 of the Code. At 
the same time directed that the record of the case be laid before 
the District Magistrate with the request that Damma, who was 
the head-man of his village, might be removed from his office, 
and that the District Magistrate might, if necessary, direct the 
police to watch the movements of Damma. The District Magis- 
trate accepted the Deputy Magistrate’s recommendation and dis- 
missed Damma from his post as head-man and also directed the 

- * Criminal Eevision Ho. 143 of 1907, 

(1) (1887) I. L. B., 0 All., 360. (2) (1871) 16 W. B., C. R . 23(> 
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police to watcli and report upon bis moveipents. Damma applied 
to the High Court in revision. 

Mr. It. Maloomson^ for the applicant. 

The Assistant Government Advocate (Mr. F. K Porter) 
in support of the order. 

Banebji, J.— This is an application for the revision of an 
order passed by Babu Surajbhan Prasad, Magfetrate of the firsi 
class of Fatehpur. The learned Assistant Government Advocate 
raises a preliminary objection that the application is not main- 
tainable under the Code of Criminal Procedure. The facts were 
these : — Proceedings were instituted against the applicant Dam- 
ma under section 110 of the Code of Criminal- Procedure. The 
Magistrate after holding an inquiry discharged Damma under 
section 119 of the Code. At the same time he directed the 
reoord of the case to be laid before the District Magistrate wili 
the request that Damma, who was the head-man of the village, 
might be removed from that office, and that the District Magfe- 
trate might, if necessary, direct the police to watch the movements 
of Damma. Mr. Malcomaon who appears for the applicant in* 
forms me that it is this order relating to the dismissal of Damma 
from the office of head-man and to his conduct being watched by 
the police that he complains of. I may mention that upon the 
papers being laid before the District Magistrate he made an order 
dismissing Damma from the office of head-man and directing 
the police to watch and^ note the acts ^of Damma and make a 
report, if necessary, to him. It is clear that the order is as 
executive order passed by the District Magistrate in hii 
executive and not in his judicial capacity. When the subordinate 
Magistrate who heard the case under section 110 of the Code rf 
Criminal Procedure ordered the discharge of Damma, that case 
came to an end- In directing the papers of the case to be laid 
before the District Magistrate with a certain recominendation lie 
did so, not in his capacity of a Criminal Court, but as a 
subordinate of the District Magistrate, with a view that the 
District Magistrate might, if he thought fit, take action against 
the head-man of the village. The rules framed by the Local 
Government under section 45 (3) of the Code of Criminal Pro* 
cedure authorize a District Magistrate to appoint and disou^^ 
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head-man. Tie order of felie District Magistrate dismissing the 
applicant is an executive order, and so is the order directiiig the 
poliw to watch his conduct. This latter order was apparently 
|»?S8d by the District Magistrate as the executive head of the 
police. I am unable to hold that the order made by the District 
Magistrate cm be regarded as proceedings of an inferior Cnminal 
Court within the meaning of section 436 of the Code of Crimmal 
Procedure. The portion of the order of the Subordinate Magis- 
trate of which the applicant complains was, as pointed out above, 
clearly not a judicial order The application to this Court for 
revision of ihat order and of the order of the District Magistrate 
is not therefore maintainable. I accordingly dismiss it, 


before Mr J‘ ustice Dillon. 
EMPEROR c.MEHDI HASAN.* 


Art 1^0. 2iLV of 1800 ( Indian Penal Code), eecUons 42^, 4A2B^DBfiniiion— 
Mis^Iuef'^Aci (Local) So. X o/I900 fS.-W. P. and Oudh Mnniei^al%tie$ 
Act ), section 107. 

Certain cattle belonjring to one M. H upon various occasions when in 
charge of a servant of M. H strayed, or were driven, into the Government 
Gardens at Saharan piir and there caused damage. that M. H , could 

natwnthe*© facts be convicted of the o:ffeiice of mischief. Dories r, 0-rish 
CUmier JBhnitachfirJee {{) Dmjpress v. Bai Bay a (2) followed. Seld 
also that section 167 of the Municipalities Act, 1900, did not apply, that 
%ceHon being one dealing with offences against the person. King Bmperor v, 
Tata, 4 Did (3) followed. 

On the 1 3th of October 1906 certain cattle belonging to one 
Mehcli Hasan '.vere fonfid straying in tjbe '^overnmenb Gardens 
at Saharan pur and were sent to the pound. As the cattle had done 
considerable damage, and as it was not the first time that these 
cattle had been found trespassing in the Government Gardens, 
proceedings were taken against their owner under section 167 of 
the Municipalities Act. These proceedings ended in the convic- 
tion of Mehdi Ha-an under section 426, and he was fined Es. 26, 
Mehdi Hasan applied to the Sessions Judge to revise this order, 
and the Judge referred the ease to the High Court under the pro- 
visions of .section 438 of t!ie Code of Criminal Procedure. Notice 
was also issned to Mehdi Hasan tr show cause why his conviction 


♦ Criminal Reference No. 167 of 1907. 

(1) (1870) 14 W. B.. 31. (2) (1883) I. L. B.. 7 Bom., 126. 

(3) Weekly Notes, 1906, p. 19. 
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should not be altered to one un<fer sectjon 167 of Local Id 
No. I of 1900. 

Mr. M. Z. Agarwala^ in support of the reference. 

The Assistant Government Advocate (Mr. If, K. Port&r) 
for the Crown. 

Dillok, J. — This is a reference by the Sessions Judge of 
Saharan pur recommending that the conviction and sentence passed 
upon one Mehdi Hasan under section 426, Indian Penal Code, be 
set aside. Syed Mehdi Hasan was prosecuted before a Magistrate 
of the first class, Saharanpur, under section 167 of the Municipal- 
ties Act No. I of 1900. That section punishes the wilfully lettiag 
loose any horse or other animal so as to cause, or negligently allow- 
ing any horse or other animal to cause injury, danger, alarm or 
annoyance to any person, or suffering any ferocious dog to be at 
large without a muzzle. The facts of this case are these On the 
morning of October 13th, 1906; a number of cattle including Bra- 
mini bulls, cows and calves, w^ere found straying in the Govern- 
ment garden. They had done a considerable amount of damage and 
were sent to the pound. They were the property of Mehdi Hasan, 
or at all events the cows and calves were his property. It is clear 
that this was not the first time that these cattle were found trespass- 
ing in the garden. Mehdi Hasan admits this, but pleads that the 
fault lay with his servant. The prosecution, which had been started 
with the sanction of the Chairman of the Municipal Board, 
ended in a conviction under section 426, Indian Penal Gode, and a 
fine of Ks. 25. On the record being received in this Court notice 
was issued to Mehdi Hasan to show cause why his conviction 
under section 426 should not be altered to one under section 167 
of Act No. I of 1900. In my opinion there can be no doubt that tlie 
conviction under section 426, Indian Penal Code, is bad. Froin 
the provisions of section 426, Indian Penal Code, which defines 
mischief, it is clear that there must be an intention to cause 
wrongful loss or damage. There is no evidence in this case that 
Mehdi Hasan caused, the cattle to go into the garden at all muchte 
that such was his intention. Following the rulings in Major Forhi 
v. Orish Ghunder Bhuttacharjee (1) and Bmpreso v* Bai 
(2) I set aside the conviction and sentence of Mehdi 
(1> (1870) 14 W. B., 31. (2); (1883)^1. L. B., Bm., 126. 
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nnder section 426, Indian Penal Code. The fine, if paid will be 
irfunded. I have now to deal with the rale which was issued to 
Mehdi Hasan by this Court on the 19th of April 1907 calling 
upon him to show cause why his conviction should not be altered to 
one under secdon 167 of Aot Ho. I of 1900. . I am clearly of 
ojiinion that that section is even less applicable to the facts of this 
case than section 426. That section deals with offences against th e 
person and has nothing to do with oSenees against property. This 
is clear from the section itself. Were any authority needed I 
would refer to King Emperor v. Patan Din (1) as exactly in 
point* The rule is discharged* 


APPELLATE CIVIL. 


Before Mr. Jmiice Banerju 

BAKHTWAB MAL (Pi.Ai2fTirp) r. ABDUL LATIF (BbpbndAKt). * 

Citil Procedure Code^ section 424^ Smt against ^ulUc officer^ Suit to recover 
articles seized hg police during a search* 

The pUiutiff sued to recover from tlie defend infc tliree account books 
wbkb be aliegedtbat the defendant, a Sub*Iaspector of Police^ bad seized during 
ft Kftreb, ftpjmreiitly in pursuance of the provisions of section 165 of tbe Code 
of Criminal Procedure, of tbe plaintift^s bouse. Sold that tbe defendant, if be 
seized tbe books, wbicb was denied, did so in bis capacity as a police ■officer, 
and that tbe suit was not maintainable in tbe absence of tbe notice prescribed 
by section of tbe Code of Civil Procedure. Muhammad Saddig Ahmad 
?• Banm Lai {Z) distinguisbed* Jogendra BTathBog Bahadur v, Brice (3j 
referred to, • ^ 

The plaintiff in this case sued for the recovery of three 
accouat books. He alleged in his plaint that the defendant, who 
was a Sub-Inspector of Police, had searched his house and 
carried away these books amongst other property, and that at the 
trial of the case against the plaintiff the Sub-Inspector was asked 
to produce these books, but refused to do so, stating that he had 
not taken tljem. The Court of first instance (Munsif of Deoband) 
di.-.miBsed the suit upon the ground that the notice prescribed by 


1 Second Arpeal No. 1240 of 1905, from a decree of G. C BidUwar, Esn. 
AdditiondPigtrict Judge of Saharanpnr, dated the 24th of November IWOo’ 
» decr^ of Pandit Knnwar Bahadur, Munsif of Deoband, dated 
the 14th of September 1905, 


'1) Weekij Notes, 1905, p. 19. (2) (1908) J. L.E., 28 All., 220. 

(3) (1897)I.L.E.,24 Cale.,684. 
vrr 
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section 424 of the Code of Civil Procedure had not been s^ed 
upon the defendant^ and on appeal this decree was confirmed by 
the Additional District J udge. The plaintiff appealed to tk 
High Court. 

Babu Satya Chandra Muherji, for the appellant. 

Mr. A. RyveSj for the respondent. 

Banebjx, J. — The suit out of which this appeal has arisen was 
brought by the appellant against a Sub-Inspector of Police for 
recovery of possession of three account books. It has been 
dismissed on the ground that the notice required by section 424 
of the Code of Civil Procedure wa^ not served on the defendant 
before institution of the suit. The allegations of the plainti 
are these. The defendant in his capacity as a Sub-Inspector of 
Police searched the plaintiff’s house and carried away seYerd 
articles including jewellery and these account books ; that at the 
trial of the case he was asked to produce the account books, but 
he refused to produce them, alleging that he had not taken them, 
The present suit was therefore brought for recovery of the 
account books. It is clear on the plaintiff’s own allegation that 
when the defendant searched the plaintiff’s hpuse he did so in tie 
capacity of a public servant. In seizing the account books 
(assuiSiiDg that he seized them) he also acted in the same cap- 
acity apparently in pursuance of the provisions of section 1® 
of the. Code of Criminal Procedure. ^The suit is therefore a suit 
against a public officer ^nd in respect' of an act purporting to 
have been done by him in his official capacity, and the defendant 
was entitled to a notice under section 424 of the Code of Civil 
Procedure. This case is distinguishable from that of 
mad Saddiq Ahmad v. Panna Lai (1) to which the learned vakil 
for the appellant referred. The circumstances of that case are 
quite difierent, the defendant having acted in that case, not in Hs 
capacity as a public officer, but illegally and in bad faith. The 
case more in point is that of Jogendra Nath Boy v. Ptm (2)i 
in which it was held that a notice was necessary under similar 
circumstances. I dismiss the appeal with costs. 



(1) (1903) I. L. E., 26 All., 1220. 


(2) (1897) I L. E ., 24 Calc., 58i. 
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EEVISIONAL CRIMINAL. 


Before Mr> Justice Billon^ 

EMPEBOE «. HBSAIB BAKHSH and othehs • 

Aci XLV of I860 f Indian JPenal CodeJ, section XhZ^BefinUion^ 
**Wavtmlif^^Ajct Uo, Fo/1861 (lolice Act), section ZO^Bisohedience 
to orders of police as to conduct of a procession. 

Where certain j^rsons taking part in a religious procession gratuitously 
iitob^ed the orders of the police concerning the manner in which such 
procession was to he conducted, with the result that a riot was only averted by 
bringing armed police upon the scene, it was Md that the persons concerned 
acted— though not malignantly — ^yet '^wantonly within the meaning of 
section 153 of the Indian Penal Code, and were properly convicted under that 
section. 

JETeid also that a conviction under section 153 of the Indian Penal Code 
does not warrant the taking of action under section 106 of the Code of Criminal 
Procedure, 

Oh the 6tb of April 1907, which was the cheJilum, or 40th 
day of the Moharram, the qasais and sikUgars of Shahjahanpur 
started with tazias for the local karhala. A police order had 
Ijeen issued that day that all the iasia processions should arrive 
at a place called Ajan Chauki by 7 p.ir., so as to reach the 
karboda at 10 P. M. As a matter of fact the qasais and sikligars 
did not start from the Chauki till 10 p. m. At the Chauki a dis- 
pute arose between the qasais and the sikligars as to which of them 
should go first. They were repeatedly ordered to move on, but 
ibstead of doing so, they proceeded to wrangle and abuse each 
other and it was with tie utmost difficulty that they were induced 
to proceed. So also when the two parties had arrived at the 
karhala a dispute arose as to which tazia should go first. The 
taziae were ultimately buried at 2 A.M. not, however, before 
additional police had been summoned to prevent the two parties 
from coming to blows. Ten men of the two parties were arrest- 
ed, tried for an offence under section 153 of the Indian Penal 
Code, convicted and sentenced to two months’ rigorous imprison- 
ment each by the District Magistrate. They were also 
bound over to keep the peace. Prom these convictions and 
seiftenoes nine of the ten men applied in revision to the Hieh 
Court. ® 
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Mr. M, L. Agarwala, for the ap'^plicante. 

The Assistant Government Advocate (Mr. W* Z. Porter), far 
the Crown. 

D 1 LLON 5 J. — This is an application for revision of an order 
passed hy the District Magistrate of Shahjahanpur convicting 
the nine petitioners under section 153 of the Indian Penal Code, 
and sentencing them to two months^ rigorous imprisonment each. 
The District Magistrate also passed an order under section 106 of 
the Code of Criminal Procedure diieciing that all the accused at 
the expiration of their respective sentences should execute a bond 
to keep the peace for one year in their own recognizance for 
JRs. 200 with two sureties of Rs. 100 each. The facts which gave 
rise to this conviction are these : — On or about the 5th of April 
last, which was the chehlum^ that is, the 40th day of the Moharram, 
the qasais and sikligcors of Shahjahanpur started with tamim 
for the local karbala. A police order had been issued that day 
that all the toiot processions should arrive at Ajan Chauki by 
7 P.M. so as to arrive at the karbala at IOp.m. As a matter d 
fact the qasais and sikligars did not start from the Chauki tiB 
10 P.M. At the Chauki a dispute arose between the qasais and 
sikligars as to which of them should go first. They were 
repeatedly ordered to move on, but instead of doing so, they 
proceeded to wrangle and abuse each other, and it was with the 
greatest difficulty that they were ultimately got to move on# 
Similarly when the two parties had arrived at the karbala a 
dispute arose as to which tazia should go first. The tazias were 
however buried by 2 a.m. and the niue petitioners and a 10 ft 
man who has not applied for revision were arrested under the 
orders of Pandit Jagmohan Nath, Deputy Magistrate, and were 
charged on these facts with giving provocation by wantonly 
doing an illegal act knowing it to be likely that such provocatioB 
will cause the offence of riot to be committed.” The Disiriot 
Magistrate holds that the petitioners^ action in refusing to move 
pn with their tazias when ordered to do so and wrangling on the 
question of precedence was calculated to cause a serious riot# M 
this view I entirely agree. It has been argued before me that 
the accused committed no offence under section 153 of the Indiaa 
Penal OofdC) as tl(ey did not malignantly or wantonly ” ft 
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move OB* It is not tacs^cai^e fo! tbe prosecution that they acted malig- 
nantly and the word wantonly as used in the section merely 
nimns ^^reeklesdy/^ I think that the evidence and the finding 
clearly show that the petitioners acted recklessly in refusing to move 
on when ordered to do so, and that they, in wrangling and abusing 
each other when they were all in an extremely excited condition 
and rfrmed witir lathis, acted wantonly within the meaning of sec- 
tion 153 of the Indian Penal Code* I think that these convictions 
mu!>l be affirmdl. With regard to the order under section 106 of 
the Code of Criminal Procedure, I do not think that the offence of 
which the petitioners have been (X)nvicted would bring them 
within the purview of that section. I therefore set aside that 
order. As to the sentences passed, I think that the imprisonment 
already undergone by the nine petitioners is suflScient to meet the 
ends of Justice. I therefore remit the remaining portion of their 
sentence. Although Altaf Mian has not applied to this Court in 
revision, as I have the record before me I proceed to deal with 
his case also. I direct that he sufifer rigorous imprisonment for 
two months in lieu of the sentence which was passed upon him by 
the District Magistrate. In his ease also the order under section 
106 of the Cbde of Criminal Procedure is set a^de. Subject to 
these modifications the application of the nine petitioners before 
me is rejected. 


ABPELLATE, CIVIL. 


Be fir € Mr* Jmtice Aihmau, 

KUOTI hkls AMU crams (DEiiirnAKTS) v. KUNBAN BIBI (PraiTOiii) • 
Jkl JTa Fi>/XSSa ActJ.eeeiwrn 15 md 

right io light md mr — Infringemni ofirighi^Actml 

damage* 

Wlere » ^laintlS h JaiinlLg rtlier npoa tliS groaad that Ms prescriplivs 
riglit t0 fte passage ei llgiit and air to a eertain window has been interfered 
it is enoagb to show that the right has in fact been interfered with, 
fh® pWntlff is not obliged to go further and show that he has suffered setnal 
damage thereby. Colh v. Momb ay^d Colonial Stores, Zd* (l)aiid Kine t. Jollg 

^ Second Appeal Xa. 92 of 1906, from a decree of G. A. Paterson, 
BlstricfeJwlgeof Ifenares, ifetedthe Mth of Aogost 1905, modifyings decree 
of Bibn Hira !#! Singh, Mimsif of Benares, dated the X2ch of April 1905, 

(1) 104 A a, m. 
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(1) not applied. Eandlcishor Balgomn WbagMai ^ranmlabhdas (l) 
referred to. 

The plaintiff sued for injunction against the defendants 
ordering them to demolish certain constructions which they had 
madej and which, according to the plaintiff, had blocked up a 
window and two sky-lights in her house. The court of first ins- 
tance (Munsif of Benares) decreed the plain tiff’s ^laim. 

On appeal the District Judge after an inspection of the local- 
ity found that the constructions made by the defendants entirely 
blocked up the window and blocked up all but a minute portion 
of one of the sky-lights. He accordingly "found the plaintiff en- 
titled to an order for the removal of so much of the constructions 
as blocked up the window and the sky-lights. The defendants 
appealed to the High Court. 

Dr. Tej Bahadur Sapru, for the appellants. 

Munshi Qohul Prasad, for the respondent. 

Aikman, J. — This appeal arises out of a suit brought by the 
plaintiff respondent against her neighbours, the defendants, in 
which she asked for an injunction ordering the defendants to 
demolish certain constructions which they had made, and which 
according to the plaintiff’s case, had blocked up a window and 
two sky-lights in her house. Other reliefs were claimed, 
but in this appeal we are only concerned with the first relief 
asked for, namely, in regard to the closing of the window and 
the two sky-lights. The learned District Judge after an inspec- 
tion of the locality founcKthat the construction made by the 
defendants entirely blocked up the window and blocked up all 
but a minute portion of one of the sky-lights. He accordiugly 
found the plaintiff entitled to an order for the removal of so 
much of the construction as blocked up the window and the sky- 
light. In appeal to the lower Court it was contended that the 
plaintiff had not acquired any right of easement in respect of 
the openings so blocked up, but this ground is no longer urged 
before me. The only plea argued — and argued with much 
ajoility by the learned advocate for the defendants appellants-^ 
is that on the finding of the District Judge, to the effect that ^^froffl 
what be saw little or no harm had been done, ” the decree wHclJ 


(1) 1505, 1 CK 480, (2) (1883) 1. L. B,, 8 Bom,, 95, 
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he passed was wrong in point of kw. In support of his argu- 
ment the learned advocate referred to the decisions in CoUa v. 
Some and Colonial Stores, Ld. (1) and Kine v. Jolly (2). These 
decisions would have a distinct bearing on this case were not 
the matter covered, as I hold it to be, by the provisions of the 
Indian Easements Act. Section 15 of that Act provides that 
where the acc^ and use of light and air to and for any building 
have been peaceably enjoyed, as an easement, without interruption 
and for 20 years the right to such access and use of light or air 
shad be absolute. Again section 28 (o) provides that the extent 
of a prescriptive right to the passage of light or air to a certain 
window, door or other opening is that quantity of light or air 
which has been accustomed to enter that opening during the 
whole of the prescriptive period irrespective of the purposes for 
which it has been used. The latter definition of the extent of 
a prescriptive right to light and air is not in accord with the 
English law as laid down in recent decisions, but I must be 
guided by the statutory law. On the finding that there was an 
interference with the prescriptive right which the plaintiff had 
acquired, she was entitled to the decree passed by the learned 
Judge. I may also point out that this was not a case of mere 
obstruction, but one opening was entirely and the other almost 
entirely blocked up. The case is apparently similar to that which 
was before the Bombay High Court in NandUshor Balgovan v. 
Bhaguhhai Pranvalqbhdas (3). The learned advocate for the 
appellants also contended that this was a ease in which a decree 
for damages might have been passed. So such plea was taken 
in the Court below and there is no plea to that effect in the 
memorandum of appeal before me and I decline to entertain it. 

For the above reasons I must hold that the appeal fails, and 
I dismiss it with costs. 


Appeal dismissed. 

(1) 1904, A. C.. 179. (2) 1905, 1 Ch.. 480. 

(8) (1883) I. L. E, 8 Bom., 96. 
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Before Sir George Knox, Acting CUef Juitic^, and Mr, Jmtke 
BicTi^ards, 

BETI JEO (Petitionee) v, SHAM BIHARI LAL (Opposiib Paktt) .• 
Cidl Brotedure Code^ section 108— Decree ex Ayylication to set adds 

decree-^BigM of rej^resentative to eontinua ^proceedings initxated % 

defendant, 

Whoro proceedings under section 108 of tlie Code of Civil Procedure have 
been initiated by the defendant tbe legal representative of the defendant is 
entitled to continue such proceedings. Janhi Brasad v. Suhhrani (1) 
distinguished. Ganoda Brasad Boy v. Shib Karain Muherjee (2) referred to. 

Musammat Duni Kunwar, against whom an ex parte decree 
had been passed on the 19t/h of March 1906^ applied on the 18tli 
of April 1906 under section 108 of the Code of Civil Procedure to 
have the ex parte decree set aside and the case restored. The 
plaintiff filed objections, alleging that the applicant had died ou 
the day when her application was filed and that for this and other 
reasons the application should fail. On the 19th May 1900 tte 
original ^applicant’s daughter Musammat Bebi Jeo was brought 
on to the record in place of her mother. On the 9th of June 
1906 the Subordinate Judge dismissed the application, holding 
that it could not be proceeded with after the death of Musam- 
mat Duni Kunwar. Musammat Beti Jeo appealed to the High 
Court. 

Messrs. TT. Wallacliy and ilf. Z. Agarwala and Munshi 
Oulzari Lal^ for the appellant. 

The Hon’ble Pandit Sundar Lai and Munshi Gokul Prasad) 
for the respondent. 

Knox, Acting 0. J., and Eichabds, J. — The only question 
which arises in this appeal is whether the legal representative of 
a deceased judgment-debtor is entitled to continue an application 
made by her predecessor in title under section 108 of the Code of 
Civil Procedure to set aside an ex parte decree. It is urged on 
behalf of the respondent that under the ruling of Janlci Prasad 
v. Sukhrani (1), the legal representative has no such right. In 
that case it was held that where a defendant had died after an 
ex parte decree had been made, his personal representative could 

•First Appeal No. 107 of 1906, from an order of Babujishri Prasad, 
Subordinate Judge of Mainpuri, dated the 9th of June 1906. 

0) (1899) I. L. B., 21 All., 274. (2) (1901) J. L. 291Calc., 38. 
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not apply tincler Bccti<Ai 108 because the right given under section 
108 h a right personal to the defendant and does not pa«s to his 
representative. This decision was considered by the Calcutta 
High Cburt in the case of Ganoda Fr isad B)y v. Shib Naram 
Mnhrjm ( 1 ). The Court would naturally lean toward giving as 
wide a construction as possible to section 108 so as to give the 
benefit conferred by that section on the defendant to his represen- 
tative to contest the decree passed eaa parte against the deceased. 
The case differs from the case of Janki Prasad v. Sukhvani, 
i^ecaiiso in the present case the application was made during the 
life-time of the deceased defendant to set aside the decree. She 
died befoi^ any order could be made and the decree-holders gave 
notice to the present appellant and^ in that sense; themselves 
brought her on to the record. Under these circumstances it is 
unnecessary to say anything more upon the authority cited in 
support of the respondent’s proposition than that it does not apply 
to the present case. We allow the appeal, set aside the order of 
the Court below, and send the case back to the Court below for 
proceeiling according to law. Costs will abide the event. 


REVISIONAL CRIMINAL. 


Before Mr. Justwe Aikman and Mr. Jmtice O-riffiti. 

EHPEEOE t). PARSIDBHA:^? SINGH Km> others.^ 

Aei Mo. XLV q/1860 f Indian Benal Code), section 22b — Criminal Procedure 
Code, sections 39 and 60 — Besem from lawful custody — Befirdiion. 

A i^riTato person lawfully arrested a thief in the act of committing theft 
and made him over to % Tillage chankidar to he taken to fcho nearest police 
station. On the way to the police station three persons seized the chaukidar, 
and the thief mad© his ©scape. Meld that the rescuers were rightly convicted 
under section 225 of the Indian Penal Code. The arrest of the thief having 
ht«n in thedrst Instance H.vful, the requirements of section 39 of the Code 
of Criminal Procedure were sufficiently complied with by the person arresting 
senfing him to ilie police station in the custody of the chankidar. Queen* 
Bmjfrms v. Foiadu (2) followed. Mng*Bmperor v. Johri (3) referred to. 

The facts out of -svhieh this case arose were as follows : One 
Mahabir caught a man called DukH in the act of stealing bis jack 
fruit, ^falmbir arrested Dukhi and made him over to the village 


* Ceimtwil Revision No. 188 of 1907. 

(I) (1901) L L. R, 29 C.ile., 33. (2) (1888) I. L. R 

(a)X190l} L L. H., ’23 AIL *260 


11 Mad., 48a. 


1907 


Bbti Jeo 

V. 

Shah 


1907 
Ma^ 27. 



1007 


Emperor 

V, 

Parsidditan 

SlNOH. 


676 THE TKBTAN LAW REPORTS, [yoL. XXIX 

cliaukidar to ko iakaii to the police Rtatioif. Affcor the ohaukidar 
and bis captive had got a short distance on their way, Parsiddbaa 
Singh and two other men followed them up from the village, 
seized hold of the chaukidar and made him release Dukhi, who 
ran off. The rescuers were charged before a Magistrate of tbe 
first class with the offence provided for by section 225 of the Indian 
Penal Code, were convicted^ and were sentenced to t^o monfek^ 
rigorous imprisonment each. From these convictions and senten- 
ces they appealed to the Sessions Juclgp, who dismissed the ap- 
peals. An application was then made to the High Court in revi- 
sion, where it was contended that the custody of the chaukidar 
was not lawful, it being the duty of a private person making an 
arrest in accordance with section 59 of the Code of Criminal Pro- 
coflnre to take^^ the person arrested to the police station. Tk 
chaukidar was not himself authorized to make the aiTe4, not 
having seen the person arrested committing any offence. Tk 
applicants were therefore not guilty of effecting any reccue from 
a lawful custody. 

Mr. Af. L» Agarwala, for the appellants. 

The Assistant Government Advocate (Mr. If. K. Porter)^ 
for the Crown. 

AiKMAisr and Gbtefin, JJ.— This is an application for 
revision of a judgment of a Magistrate of the first class convict- 
ing the three applicants of an offence punishable under seet^B 
226 of the Indian Penal Gode and sentendng them to two month’ 
rigorous imprisonment each. The convictions and sentences 
were affirmed pa appeal by the learned Sessions Judge. The 
following are the facts of the case. One Mahabir caught a man 
called Dukhi in the aot of stealing his jack fruit. Makhk 
arrested him and made him over to the village chaukidar for 
conveyance to tlie police station. When the chaukidar aii 
Dukhi had gone a short distance, the accused, according to the 
evidence, followed them up from the village, seized hold of tk 
chaukidar and made him release Dukhi, who ran off. The 
for the applicants has been ably argued by the learned couBHal 
who appears on their behalf. After hearing him and the AssiM- 
ant Government Advocate in support of the conviction we 
of opinion that no sufficient ground has been made out foi 
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interferenc'e in revisimi. Tl*e powers of village chaukiclars as to 
arrest are regulated by the provisions of Act No. XVI of 1873. 
It is clear from section 8 of that Act that in the present case the 
chaukidar himself had no power t > make an arrest as he had not 
found Dukhi in the act of committing any of the offences specified 
in that section. But it is equally clear from the provisions of 
section .69 of the’ Code of Criminal Procedure that Mahabir had 
power to make the arrest, inasmuch as Dukhi was in his view 
committing a non-l)ailable and cognizable offence. Section 59 
directs that when a private person in the exercise of the right con- 
ferred liy that section arrests any one “ he shall without unneces- 
sary delay make over tho person so arrested to a police officer or 
in (he absence of a police officer take such person to the nearest 
police station.” The learned counsel points out the difference in 
the language of the section as compared with that used in section 
{50. In the latter section it is provided that a police officer 
making an arrest under the powers conferred on him by law 
shall, without unnecessary delay and subject to the provisions 
herein containel as to bail, take or send the pei’son arrested 
Iwfore a Magistrate having jurisdiction in the case or before the 
officer in charge of the police station.” It is ingeniously argued 
‘hat as iu section 00 we find the words “take or send*’ and in 
-e’tiou .59 the word “ take,” the inference is that a private person 
making an arrest must him.self take the person to the nearest 
[ioli«v station if tlieie is no police officer present to whom he can 
make over the person arrested. We are, however, unable to 
hold tliat it was the intention of the Legislature to impose such an 
onerous duty on private persons, a duty which in many instances 
it would be impassible for them to discharge. It may be that 
the LegisiaLure used the expression « take or send” in section 
91) as it might lie supposed that in the case of a police officer it 
would he his- duty when l.e makes an arrest liimself to convey 
the person arrested before a Magistrate, and in order to provide 
for the inconvenience which might arise from this gave special 
pQwer to police officers to delegate the duty to another; but we 
do not think that in the case of an arrest by a private person 
there would, pnmd facie, be any inference that he himself was 
to act as a poHce officer and convey the person he had arrested to 
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the nearest police station. The question before us was consideml 
in the case Queen-Empress y, Potadu (1). In that case the 
learned Judges made the following observation in regard to the 
duties imposed on a private person under section 59 of the Code 
of Criminal Procedure: — The direction that he shall make over 
the person arrested to a police officer without unreasonable delaj 
is sufficiently complied with by his being forwarded in the custodj 
of a servant or of the village servant as in this case. The inteB- 
tion is to prevent arrest by a private person on mere suspicion 
or information and not to impose on him the obligation of taking 
the party arrested in person to a police station. The original 
custody continued and did not terminated^ In the case Zi-nj- 
V. JoA-ri (2), Blair, J., made the following remark:— 
^^The question raised by the Government appeal as to whether a 
qualified person having made an arrest, and having then handed 
over the person arrested to the custody of au agent, such custody 
continues to bo what it was originally, a lawful custody, is one 
which I should be disposed to answer in the affirmative in accord- 
ance with the ruling in Queen- Empress v. Potadu if it were 
necessary to do so.^^ In the same case^ one of us remarked as 
follows : — Had the arrest by Matabhik been lawful, I should 
have ha^d little difficulty in holding, in accordance with the 
Madras High Court (see ttie case cited by my learned colleague) 
that the escape from the chaukidar’s custody was an offence 
under section 224. But it«is unne(*essary to decide this point/ 
These observations, it is true, were obiter^ but we see no sufficient 
ground to dissent from them and from the law as laid down in 
the Madras case. We hold then that Mahabir sufficiently 
complied with the law when ho made over Dukhito the village 
chaukidar to be taken to the police station ; that the village 
‘ chaukidar was his agent for discharging the duty imposed on him 
by law, and that therefore Diikhi was at the time when he was 
rescued lawfully detain eeP^ within the meaning of section 22o 
of the Indian Penal Code. The result is that we see no 
sufficient ground for disturbing the convictions. The applicaite 
have been released on bail. We have examined the rewd. 
We note that the theft for which Dukhi was arrested was one of 

(1) (1888) I. L. R , 11 Mad., 480. (2) (1901) I. H B , 23 All., 266.,. 



ALLAITABAD SKBT]^. 


679 


rou XXIX.] 


a petty nature, and Jihat in%ffectiiig his reBcne itovn the chan i ar 
the applicants did not nse violence, but were only gnilty o a 
teclmical a^sanlt* The applicants have been in jail upwards 
of six weeks, and this we think a sufficient punishment. There- 
fore, whilst affirming the convictions, we reduce the terms of 
imprisonment imposed on the accused to the terms akeady 
undergone. The result is that the bail upon which the applicants 
have been enlarged is discharged and they need not surrender. 


APPELLATE CIVIL. 


Mefm'e Justice Aihnan and Mr, Justice 
KAM LAIi (PiAiXTOT) OHUBAM HUSAIN Axn AK0THE» 
(Dwetoaxts). • 

Aei m XV of 1877 flfndmn IdmiUtion AetJ^ schedule II, arUcles 48, 90, 115, 
120 — limitation — Suit to reco&er mone^ gtoen to defendant to he delivered 

to a third person, 

A. gave Ks. SW to B. in order that it might be delivered to C , who had, 
a few days previously, executed a mortgage in favour of A. B. also executed a 
bond guaranteeing the repayment of the loan by C. On suit by A. against B* 
and C., which was decided on the 15th of January 1901, it was discovered that 
B, Irid never paid the money to C. On the 1st of December 1904 A. sued B. to 
the R». SOO paid to him as above described. Meld that the rule of 
limitation applicable was tliat provided for by article 48, if not by article 90 
115 of the Indian Limitation Act, 1877, and the suit was tme-barred. J?o- 
mfclar v. Bhith, H) referred to. 


The facts out of which this appeal arose are as follows : — 

On the l2th of iCprii 1894 the plaintiff Earn Lai made over 
to the defendaQit Ghnlam Husain a sum of Es. bOO to be paid 
over to one Narotam. The plaintiff took from Ghulam Husain 
a stamped receipt. The money was to be lent to Ifarotam on the 
»ciirity of a mortgage which Xarotam had executed in plaintift^s 
favour ive days previously, Ghukm Humin also executed in 
favour of the plaintiff s bond guaranteeing repayment by JSTaro- 
lam of Ibis loan of Es. SW. On the 23rd of February 1900 the 
plaintiff «;t:ed both Xarotam and Ghulam HuFain to recover this 


# ^ ♦Second ^»4 ©f f . decree of L. H. Turner 

District Judge of u of April 1905,* eontirni 

ftierret of Babii NiW ChMdar, BiiboKtinate Judge of Bh^hldliannur ^ 

f4li of Ja-juftry 1905. tba 
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advance on the basis of the mortgagee-deed aiid the secnrity bond. 
The suit was ultimately dismissed as against both the defend- 
ants. In that suit it was found that Ghnlam Husain had never 
handed over the Es. 300 to Narotam. That suit was decided on 
the 15th of January 1901. On the 1st of December 1904, that is, 
nearly four years afterwards, the plaintiff brought the suit out of 
which this appeal arises to recover from Ghulam Husain the 
Es. 300 with interest. The suit was dismissed by the Court of 
first instance (Subordinate Judge of Shahjahanpur), and this 
decree was confirmed on appeal by the District Judge. The 
plaintiff thereupon appealed to the High Court. 

The Hon’ble Pandit Sundar Lai and Mr. G. W. Dillon, lot 
the appellant. 

Maulvi Muhammad Ishaq, for the respondents. 

Aikman and GerEFiN, JJ. — Wo are of opinion that this 
appeal must fail. On the I2th of April 1894 the plaintiff Earn 
Dal made over to the defendant Ghulam Husain a sum of Rs. 300 
to be paid over to one Narotam. The plaintiff took from Ghulam 
Husain a stamped receipt. The money was to be lent to Narotam 
on the security of a mortgage which Narotam had executed in 
plaintiff\s favour five days previously. Ghulam Husam also 
executed In favour of the plaintiff a bond guaranteeing repay- 
ment by Narotam of this loan of Es. 300. On the 23id 
ruary 1900 the plaintiff sued both Narotam and Ghulam Husain 

to recover this advance on j)he basis of the #mortgage-dee(l an 

the security bond. The suit was ultimately dismissed as against 
both the defendants. In that suit it was found that Gh^am 
Husain had never handed over the Es. 300 to Narotam. Tha 
suit was decided on the l5th of Januaiy 1901. On the rst 
December 1904, that is, nearly four years afterwards, the plain- 
tiff brought the suit out of which this appeal an^s to recover 
from Ghulam Husain the Es. 300 with interest. The si^t was 
dismissed by the learned Subordinate Judge and his 
confirmed on appeal by the learned District Judge. P 

tiff comes here in second appeal. r r 'f 

The first difficulty in the plaintiff’s way is one of hmi m • 
On the plaintiff’s behalf it is contended that no article o 
Linntation Act applies and that the suit is within time 
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six yeais from the *lime whei? he became aware of Ghulam 
Hasam's misfeasance. In our opinion this plea cannot prevail. 
It has been held by this Court in a somewhat similar case, 
namely, Sameskar Chaney v. Mata Bhildi (1) that a suit like 
the present falls within article 48 of the second schedule to the 
Limitation Act^ That provides a period of three years for 
a suit for specific moveable property lost by dishonest mis- 
appropriation or conversion or for compensation for the same, 
the time to run from the date when the person having a 
right to the possession of the property first learns in whose 
possession it is. It may be open to argument whether a suit for 
money could properly be considered to be a suit for specific 
moveable property,^’ but we are bound by that decision. More- 
over, if article 48 does not apply, the present suit might be held 
to fail within atticlc 90, which covers the case of suits by princi- 
pals against agents for neglect or misconduct, and allows a 
period of three years within which to sue from the time when 
the neglect or misconduct becomes known to the plaintiff. It 
might fairly be contended that in this case Ghulam Husain was 
the plaintiff^s agent for the purpose of handing the money over 
to Narotam. Or the suit might possibly fall within article 116, 
which provides a period of three years for a suit ^^for compen- 
sation for the breach of any contract, expressed or implied, not 
in writing and registered and not herein specifically provided 
for.^^ In this case it might be said that there was an implied 
contract on the part of Ghulam Husain to hand over the money 
to Harotam. 

In any view the suit was in our opinion time-barred when it 
was brought. The result is that we dismiss the appeal with 

Appeal dismuaed^ 

il) (1888)1. I*. 5 All, 343, 
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Before Mr, Justice Sir G-eorge Knox, 

ABDUL RAHMAN and others (Pdaintipe's) v , BHAGWANDAS 

AND OTHERS (RbPBESENTATIVES OE HARDEO SAHAI, DEFElfDAirT)^* 
Basement — Bight of igrivacy — Defendant not allowed to give hmselfincreassi 
facilities for overlooking plaintiff* s zenana. 

Meld that the fact that the j)laiiitiffs’ zenana hon&e might be to som^ 
extent overlooked by persons standing on the roof of the defendants* kam 
was no justification for the defendant's opening fresh doors or windows in 
the wall of their npper storey looking towards the plaintiffs* house, whereby 
the plaintiffs* house might be overlooked without the pei son inspecting it 
being visible to the occupants of that house. Gokal Brasad v, Badh (1) 
referred to. 

The defendant purchased a house in the cifey of Meerut oppo- 
site to one owned by the plaintifls and used by them asazeuaaa 
house. When the defendant purchased the house it had one storey 
only, but after a time the defendant began to add a second stoiey. 
He built a wall on the side of the plaintiffs^ house and was pair 
ting in a door and two windows when the plaintiffs sued for aa 
injunction to compel the defendant to block up the door and 
windows upon the ground that they were an interference witE 
the plaintiffs’ right of piivacy. The court of first instance (Addi- 
tional Munsif of Meerut) found that there had been no sub:»taii- 
tial interference with the plaintiffs’ right of privacy, if any in 
fact existed, and accordingly dismissed the suit, and this decaree 
was affirmed in appeal by tb© Additional District Judge. The 
plaintiffs thereupon appealed to the High Court. 

Dr* Tej Bahadwr for the appellants. 

Babii Jogmdro Fath Uhaudhri (for whom Babu SctTatChant 
dra ChaVrdhn), for the respondents. 

Kkox, J. — The plaintifls and the defendant in this case are 
inhabitants of houses which lie opposite the one to the other. 
The defendant respondent has recently purchased the bouse, 
which was confined to one storey. He has begun to add to that 
house by constructing a second storey, and in the wall of the 

* Second Appeal No, 639 1905, from a decree of E. A, Kendall, 

Additional District Judge of Meerut, dated tba 6ili of April 1906, confirmi^ 
» decioe of Bebari Lai Merli, Esq., Additional Munsif of Meerut, dated tw 
Uth of August 1904 


(1) (1888) L L. R., 10 All, 358. 
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second storey which overlookj^ the plaintiffs^ zermifia he has 
fdMeed a doir and %wo windows. The plaintiffs^ alleging that 
hy this arr, t’ 0 defendant has invaded the right of privacy of the 
pdrdfth-fmshm ladies of their house, have brought this suif, 
piajing the defendant may, by^a perpetual injunction, be 
restrained from opening towards the house of the plaintiffs any 
door or window in the northern wall of the upper storey of his 
and t!al a certain door frame, which he has already put up, 
may be removed. The defence is to the effect that before the 
defendant began to build, the plaintiffs^ was overlooked 

by the roof of the defendants house, and that whatever right of 
privacy may exist in favour of the plaintiff’s is a right which has 
not been siibsfeaijtially and materially interfered with by the 
action of the defendant. If fhe defendant's action has in any 
way affected the plaintiffs^ right of privacy, it has virtually 
increased and not dim i nisljed that pi i vacy . Both the Courts below 
have accepted tliis <!efence and held that it has not been proved 
that the defendant has intruded upon the privacy of the plaintiffs, 
but, on the other hand, has shut up all prospect except so much 
as may be seen from the places where the door and the windows 
have been opened. The plaintiffs having lost their suit in both 
the C *art^ below appeal to this Court and take the plea that the 
can-traciion of the wrtlls and doors makes the appellants^ position 
w'0!se, inasiiiiich as there is a greater apprehension now of the 
respondents ii-ing his second stoiej to the prejudice of the appel- 
lants^ right of privacy. 

In si 2 |)p:-rt of this plea the ease of GoJail Frasad v. Itadho 
(1) has been pul form^ard. Particular stress has been laid upon 
the Jiidgmint of the learned Chief Justice, Sir John Edge. That 
portion is to be f/:n! at ’ 887, where a similar contention 

was raised to the effect that as the other poi*tion of the house and 
pari of the eourtyard were overlooked from the hous« of other 
p^ple, tbe^'e b© no aul sfcantial inti rference with any privacy 

of the house. The learned vakil for the ^e^pondent 

ala^ takes hi« upon the same judgment and jK>ints out that 
t!:c'*lear’‘ic 1 C\l r J ’^::o - held that every ease of this kind must be 
governed by its particular facte* The primary question will boi 

(l)* (1888) I. Ii.:K,/^10’AIhy 
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does the privacy in fact and substantially exist, and has it be®a 
and is it in fact enjoyed? If it is found that it did substantially 
exist and was enjoyed, the next question would be was that 
privacy substantially or materially interfered with by acts done 
by the defendant, without the consent or acquiescence oi the person 
seeking relief against those acts? It is now admitted by both 
sides that in the tov\n of Meerut, where the^e houses are situate, 
there is a local custom in favour of privacy, and all that I have 
to consider is, whether that privacy has been substantially or 
materially interfered with At first sight it would seem that it 
had not been, but on giving the case my full consideration, I 
am inclined to the view that from an Indian point of view, there 
is a great deal to be said in favour of the right of privacy being 
more substantially and materially invaded by apertures which 
would permit a person to look on without being observed than by 
the existence of an open surface where the presence of a looker-on 
would at once be conspicuous and coiiLl easily be guarded against. 
Viewed in this light tlie acts of ti e defendant are clearly a sub- 
stantial and material inva'^ion of the right of privacy of the plain- 
tiffs. I decree the appeal, set a-icle the dec/ees of both the Courls 
below and decree the plaintiffs’ claim with costs in all theOoarls. 

Appeal decreed. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir William 

Burhitt, 

NAJM-UD-DIN AHMAD (Defendant) u. ALBERT PUECH (Pxaintifi).* 
Civil Broeedure Code, section 522 — Arlit ration — Award — Decree on award 
made without allowing time fo file oh jecUonS'^ Appeal. 

An appeal will lie from a decree jnesed in accordance with an award if 
such decree has been passed without allowing to the parties the time prescribed 
by law for filing objections to tbo award Ibrahim Ah v. Mohsin Ah (1) 
Maharajah Joymungul Singh Bahadur v. MohunBam, Marwaree (2) followed* 

The suit out of Avhich this appeal arose was for an account of 
partnership dealings, and was referred to arbitration on the20tb 
of June 1905. On t’ e 14th of November 1905, an award wa^ 
made and the 25th of November was fixed for the disposal of the 

* Second Appeal No. 1031 of 1906, from a decree of Munshi Mahamw^ 
Ahmad AU Khan, Additional District Judge of Meerut, dated the 
1906, confirming a decree of Mr. H. David, Subordinate Judge of Meerat, aatea 
the 25th of November 1905. 

(X) (1896) I. L. R., 18 All., 422. (2) (1876) 23 W. R., 429. 
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case, of which fact Wh parties were informed on the I4th of 
The defendant appellant applied for a copy of the 
award on the 23rd of November, bub had not obtained the copy 
when the ^se came on for disposal on the 25bh. He applied for 
an adjournment of the hearing, bub his application was refused, 
and, despite the provisions of section 522 of the Code of Civil 
Procedure, which enables the Court to pass a decree upon the 
award only if no application has been made to set it aside and 
the time for making such application has expired, the Court of 
first instance passed a decree in the terms of the award. The 
defendant appealed, but his appeal was dismissed by the lower 
appellate Court (Additional District Judge of Meerut). The 
defendant accordingly appealed to the High Court. 

The Hon’fale Pandit Bundar Laly for the appellant. 

Mr* B. E. O^Gonor and Munshi GoJcul Prasady for the 
respondent. 

Stakley, C. J., and Bubkitt, J. — This is an appeal by a 
defendant against a decree passed upon an award, and is based 
on the contention that the Courts below had no jurisdiction to 
conrider the award and give judgment in accordance with it until 
the period for applying bo set aside the award prescribed by article 
158 of schedule II to the Limitation Act, coupled with, section 
12 of the same Act, had expired. The suit was for an account of 
partnership dealings, and was referred to arbitration on the 20th 
of June 1905 On the 14th of November 1905, an award was 
made and the 25feh of November was fixed for the disposal of the 
cs«?e, of which fact both parties were informed on the 14th of 
November. The defendant appellant applied for a copy of the 
award on the 23rd of November, but had not obtained the copy 
wten the case came on for disposal on the 25th, He applied for 
an adjournment of the hearing, but his application was refused, 
and, despite tiie provisions of section 522 of the Code of Civil 
PrcTOdur% which enables the Court to pass a decree upon the 
award only if do application has been made to set it aside aUd the 
time for making such application has expired, the Court of first 
instance passed a decree in the terms of the award. It is settled 
by the decision of a Dull Bench of this Court in the case of 
JbfuMw V* Al/i (1) that an appeal will lie in a cas^ 
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where an application to set asid^ aga award on the ground of mig- 
conduci of the arbitiaror was made and the Court passed itb 
decree without considering the application, or where the Court ha« 
not allowed sufficient tiuie to the pat tie- to file objectiousto tlie 
'award. This ruling followed an earlier ruling of the Privy 
Council in the case of Maharajah Joymungul Singh Bahad%r 
V. Mohun jRam, Marwaree (2) and other cases ofn similar nature. 
In that case the Calcutta High Court had set aside a decree 
passed upon an avsrard on two grounds, the first being that the 
Judge had proceeded irregularly inasmuch as he had passed his 
decree without allowing the parties the ten days for filing objec- 
tions to the awards which the Code of Civil Procedure allowed 
them to do. The other was that the award was altogether 
informal. Their Lordships of the Privy Council <>xpressed their 
approval of the decision of the High Court in setting aside the 
decree on these grounds. It is unnecessary to refer to other deci- 
sions of a like nature. When a decree has been regularly pa^^sed 
upon an award under the provisions of section 522. no appeal lies 
from the decree except in so far as the decree is in excess of, or 
not in accordance with, the avvard. But before such a decree cau 
be passed it is necessary for the Court to stay its hand until the 
time for making an application to sot aside the award has expired, 
The Court is not to pass a decree upon an award until the time 
within which an application to set it aside has expired. Now the 
time allowed by article 158 for an application to set aside an 
award is ten days from the time when the award is submitted to 
the Court, but by section 12 of the Limitation Act, in computing 
the period of limitation for such application, the time requisite 
for obtaining a copy of the award is to be excluded. B is clear, 
therefore, in the present case that the time, within which the 
defendant appellant could have applied to have the award set 
aside, had not expired when the deoreo was passed.. The decree 
was, therefore, premature, and consequently, notwithstanding ^he 
provision in section 522 that no appeal shall lie when a decree is 
in accordance with, and not in excess of, an awaid, the decree 
not being a legal decree, it is open to the party aggrieved by the 
action of the Court to maintain an appeal. We therefore allow 
(1) (1?96) L L. E., 18 All., 422. (2) (1875} 23 W. B.,429, 
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the appeal, sst a«ide the decrees of both the lower Courts and 
remand the suit to t'te Court of first instance, through the lower 
ap,,dlate Court, with directions that it be reinstated on the file 
of pending sniti and be disposed of on the merits, an opportunity 
being given to the defendant appellant, if so advised, to apply to 
have the award set aside. We think that under all the circum- 
stances t .® cast 9 >hero and hitherto should abide the event. We 
order arjordinud'’. 

' Appeal decreed and cause remanded. 


EE VISIONAL CEIMINAL, 


jSe/ore Justice Dillon, 

EMPEROR tj. TULA. 

Act XLV of Indian lined CedeJ, section 2Jl‘-^^alse charge*^ 

Frarth.^ — ^0 he gitm io ^rove charge hejare prosectiUngf , 
Whom ifc if iEfeadt'd to prosscute ai»y person under section 211 of the 
Indian Fen4.l Code sucli person ought to be given an opportunity of 
sttbstanti^itiag, if be cao, Ibe charge which he has brought before he is 
prosecuted. Queen^JSmpress r, Qanga Fam {!) and Queen^Dtn^ress y, Faghu 
Tiwari (2) followed. 

The facts of this case are as follows : — One Tula lodged a 
complaint of roblery against Eameshwar and another in the 
Court of a cia-s Magistrate of GarhwaL As Tula had 
already reported the matter lo the Police, the Magistrate decided 
to a wai: iic p-dlee report before taking action on the complaint. 
The police report wm to the effect that the complaint was false. 
Beyond examining th3 complainano at the time of recording his 
Ciinpiainfe t^e Magistrate took no further evidence in the case. 
On receiving the police leport, the Magistrate dismissed the 
TOfoplakt iiader section 203 of the Code of Criminal Procedure. 
Tula was tiien csailsd upon to show cause why he should not be 
prosecuted under section 211^ Indian Penal Code. In showing 
eaifce^ Tula »id that beside other witnesses he relied upon those 
who I»d' already been examindl by the police. The Magistrate 
then pa-sed an order, c!i:vcling Tula to be prosecuted under sec- 
tion 211, Indian Penal Ci^e, and sent the case to the District 
MagLtrate for disposal On the case coming before the 

'* Meicreneo Ko. 178 of 1907. 

Cl) (1885) I, L. B., S AB., 88. (2) (1893) L L. E., IS Ali.> 836. 
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District Magistrate objections were taken on behalf of Tula to 
the validity of the order directing his prosecution on the ground 
that Tula had been given no opportunity of proving his case. 

Dillon, J. — In this case one Tula lodged a complaint of 
robbery against Eameshwar and another in the Court of a first 
class Magistrate of Garhwal. As Tula had already reported the 
matter to the police, the Magistrate decided tj await the police 
report before taking action on the complaint. The police report 
was to the effect that the complaint was false. Beyond examining 
the complainant at the time of recording his complaint the Megis- 
trate took no further evidence in the case. On receiving the 
police report, the Magistrate dismissed the complaint under seotton 
203 of the Code of Criminal Procedure. Tula was then called 
upon to show cause why he should not be prosecuted under section 
211, Indian Penal Code. In showing cause, Tula said that beside 
other witnesses he relied upon those who Lad alieady hem 
examined by the police. The Magistrate then passed an ord^, 
directing Tula to be prosecuted under section 211, Indian Pend 
Code, and sent the case to the Distiict Magistrate for dispsal, 
On the case coming before the District Magistrate objections lere 
taken on behalf of Tula to the validity of the order directing his 
prosecution on the ground that Tula had been given no 
opportunity of proving his case. The question, therefore, is 
whether the order of Mr. Dharmanaud Joshi, Magistrate of the 
first class, Garhwal, dated 11th February 1907, above referred fe), 
is a proper order or not. *There is ap)par6ntly no ruling of this 
Court directly on the point except one — Queen-Empress y* Qanga 
Ram (1) which lays down that an order under pection 195 of tite 
Code of Criminal Procedure directing the prosecution of the 
complainants for bringing a false charge under section 211, Indian 
Penal Code, should not have been made until the complainants 
had been afforded an opportunity of proving their case. In 
Queen-Empress v. Raghu Tiwari (2) it was held thait in a case 
like that under consideration, the Court should, in our opinion, 
as a rule, proceed to determine such criminal proceeding institntei 
in it and should give the person instituting such proceeding a 
reasonable opportunity of supporting his case before proceeding 
(l) (1886) L L. B., 8 All., 38. (2) (1893) I, L. B., 16 AH, 836, 
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against him for an offence uptder section 211.” Following these 
ralings I hold that the order in question was not a proper order. 

I therefore set it aside* 
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M^fore Sw Cfmrgi Chief Justice^ amd Mr. Justice Miclards. 

MOHSAX SHAH AS® oTmmB (PmxwTiJB’MS) «?. MAHBHB IBAHI AKD others 
(Eisposcdeots) * 

Jci 2f&, XIX a/1873 F.LjndMemnm AdJ, seetioms and 203 

^Act (Zoml) Xq, in of 1899 {Omrt of Wards Act), sections 9, 35 and 
47 — Fmer of Court of Wards to sell ^oiperty under its su^gerintendence. 
The estate of a Mohammadan lady, named Hawa Begaro, was at her own 
request taken under tli© superintendence of the Court of Wards under section 
394, elanse fy f of Act Xo. XIX of 1873. This was in 1896. In 1902 the Court 
of Wards sold a portion of Hawa Begam’s property, as was alleged, without her 
wmmt Sdd on suit by persons claiming title through Hawa Begam 
to re« 50 ver the property so sold, that the Court of Wards was under the 
circumstanws entitled to sell, even without the owner’s consent, and that its 
discretion could not be questioned m any Civil Court. 

Semhle tint if the property had been placed under the superintendence of - 
the Court of Wards, under section 9 of Local Act Xo. Ill of 1899, and if the sale 
had been made without the consent of the proprietor otherwise than on the 
ground set out in the concluding paragraph of section 35, the sale would have 
been a bad sal© and the Civil Court could have entertained a suit to question 
the power of the Court of Wards to selL ^ 

Isr 1896,uuder the provisions of the North-Western Provinces 
Land Eevenne Act, section lM(g), the Court of Wards, at the 
instance of the proprietor, assumed the superintendence of the 
property of one Musammat Hawa B^m. In J902, after the 
TOming into force of the local Court of Wards Act, 1899, the 
Court of Wards sold a portion of Hawa Begam’s property. After 
Hawa Begam’s death, certain persons claiming to be her heirs 
sued to recover from the purchase the property so sold upon the 
ground that the sale was without Hawa Beam’s consent and 
tiitm vires of the Qjurt of Wards. The Court of firat instance 
(Suboi-dinate Judge of Meerut) dismissed the sdt, and this decree 
was on appeal confirmed by the Additional District Judge. The 
pkintifife thereupon appealed to the TTig H Court. 


♦ Second Appeal :5^o. 1109 of 1906, from a decree of MunsM Muhammad 
Ahmad Ah Khan, Additional District Judge, Meerut, dated the 22ad of Anmi.t- 
1906, condrming a dcree of Mr. H. David, Subordinate Judire of Meerut 
dated the llth of December 1905. Meerut, 
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The Hon^ble Pandit Madan Mohan Malaviya and Dr, SatiBh 
Chandra Barter ji for the appellarLt/ 

Mr. Abdul Majids for the respondent 
Knox^ Acting C. J., and RiohardS; J.— -The property m 
dispute in this appeal was the property of one Musammat Hawa 
Begam, deceased. In the year 1896, according to the plaint, 
Musammat Hawa Begam asked that her property might be 
placed under the superintendence of the Court of Wards. This 
prayer of hers was granted, and the property was taken charge 
of by the Court of Wards. We must, however, point out that the 
Court of Wards assumed the superintendence of this property 
under clause (g)oi section 194 of Act No. XIX of 1873 and net 
under section 9 of the Local Ant No. Ill of 1899. At the time 
when the Court of Wards took over the superintendence of this 
property, the Court had full power, under section 203 of Act Uo. 
XIX of IS'iS, to mortgage or sell the whole or any part of such 
property. The sale complained of was made in 1902, and sec- 
tion 36 of Act No. Ill of 1899 applies to that sale. This section 
gives the Court of Wards full power to mortgage or sell the 
whole or any part of the property under its superintendence, sub- 
ject to one limitation, viz. where property has been placed under 
its superintendence under section 9 of the Local Act, such property 
cannot be sold without the consent of the proprietor. We need 
not consider the rest of the second paragraph of section 35. This 
property was not placed under the superintendence of the Court 
of Wards under section 9^of the Court of -Wards Act, which had 
not then fonnd its place in the statute book. Accordingly the 
Court had full power to make the sale in question. It is then 
urged that a question may arise as to whether the discretion given 
to the Court of Wards has been properly exercised and whether 
the sale was for the benefit of the ward or of the property. Sec* 
tion 47 of the Local Act provides that the exercise of any discre^ 
tion conferred by the Court of Wards Act on the Court pf Wards 
shall not he questioned by any Court. It is clear, therefore, th^ 
the question of discretion raised in this second appeal cannot be 
entertained in the Civil Court. We, therefore, arrive at the saipe 
conclusion as the Court below, but upon different grounds. If 
the property had been placed under the superintendence of the 
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Coiirfe of Wards imdor soctioii 9 of the Local Act?, and if the sale 
had been made without the consent of the proprietor otherwise 
than on the ground set out in the concluding paragraph of section 
35| the iaie would have been a bad sale and the Civil Court could 
have entartained a suit to question the power of the Court of 
Wards to sell. The learned vakil for the appellant has con- 
tend^ very mrnestly and said all that could be said on behalf of 
Ms clientii but the fact that the estate was taken under the 
suiwrinlendenee of the Court of Wards under the provisions of 
Act No. XIX of 1873 renders his position untenable. The appeal 
is dismissed with costs. 

Appeal dismissed. 
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Before Mr, Jmtiee Athnan, 

RAM STOH (PLAiHTii'r) r RAM SAHAI (Befbnhaht).* 

Ciml Br&eedure Co$0, section 316 — Bxeeufion of decree — Sale in 
exeeniion’^JDeoree recerstd "before confirmation of sale» 

Meld that the title of an auction purchaser at a sale held in execution 
of a decree does not become absolute if the decree under which the sale took 
place is reversed at any time before a certificate of sale is granted to the 
purchaser 

Ie execution of a decree against one Earn Sukh a house belong- 
ing to the judgment-debter was sold by auction and purchased 
by one Kam Sahai. Before, however, the sale was confirmed, 
the decree was set aside in appeal. Thereafter Earn Sukh 
applied to the Court to be allowed to withdraw the purchase money 
de|K>sited in Court; but the auction purchaser objected to this, 
and the partis were referred to a Civil Court. Earn Sukh then 
filed the present suit in which he asked in the alternative either 
to be given the price deposited in Court or to be restored to pos- 
session of the house. The Court of first instance (Munsif of 
Sambhal j gave the plaintifi a decree for the money. The defendant 
appealed, and the lower appellate Court (officiating Subordinate 
Judge of ’Moradabad) reversed the decree of the Munsif and 
directed the house to be restored to the plaintiff. The plaintiff 
appealed to the High Court. 

• Apf€ I Xo, 1270 of 1905, from a decree of Pandit Mohan Lai, 

OffieiatiugSjVjrd.nate Jndg^Maradabad, dated the 6th of September 1905 
reversing a of Bdha Sheodurshan Dayal, Munsif of Sambhal, dated the 

flh of April 1905. 
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Munshi Gohind Prasad, for the, appellant. 

Pandit M. L. Sandal, for the respondent. 

AihmaNj J. — One Chunni Lai had a simple money de45ree 
against the appellant Earn Sukb. In execution of that decree a 
house belonging to the appellant Earn Sukh was sold^ and was pur- 
chased by the respondent Eam Sahai^ who paid the money into 
Court. Section 316 of the Code of Civil Procedure provides that 
the title to the property sold, in a case like this, shall vest in the 
purchaser from the date of the certificate which is granted to the 
purchaser under that section, and it contains this important pro- 
viso, namely, that the decree under which the sale took place w® 
still subsisting at that time.^^ I infer from this proviso that even 
though a sale has become absolute on being coofirmed under sectioa 
314, the Court may hold its hand and refuse to grant a certificate 
if before the certificate is granted the decree under which the 
property was sold is no longer subsisting. In the present case the 
decree under which the property was sold was reversed on the 
19th of March 1904. That was before the sale was confirmed. 
It appears that no certificate has yet been issued to the auciaoa 
purchaser, Earn Sahai, and consequently the title to the property 
sold'^’has not yet vested in him. It also appears that when the 
decree against him was set aside Earn Sukh applied to be allowed 
to take out the price of the property, which had been deposits 
in Court. The purchaser objected to this and said thathe should 
take back the property. The parties were referred to the Civil 
Court. Thereupon the plaintiff brought"' the suit out of whidi 
this appeal arises, in which he asked that he should be declared 
entitled to receive from the Court the sale price deposited in 
Court, or in the alternative that he might be put in possession of 
the house. The respondent, Earn Sahai, had no objection to the 
grant of the latter relief, but he objected to the money being 
taken out of Court. The Court of first instance decreed the 
first relief asked for by the plaintiff. On appeal the leam^ 
Officiating Subordinate Judge, for the reasons set forth in hi 
judgment, held that under the circumstances no title to the bouse 
had passed to the purchaser, and that the plaintiff was entitled"^ 
get back the house and not the purchase money. The plaintiff 
comes here in second appeal. In my opinion the view taken by 
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lie Court below is rigM. Jtjs quite true tlafc a bond 
ebaser^who is BothimSelf the decree-holder, does nollose his title 
tolhepr€>|»rty by the subsequent reversal of the decree in execu- 
tion of which he bought. But in the present case the language 
of section 316 of the Code of Civil Procedure shows that no title 
had passed to the purchaser. This being so, the decree of the 
Cburt below was, in my opinion, the right decree to pass. I 
therefore dismiss this appeal with (X)sts. 

Appeal dismissed. 


Before Mr. Justice Ailcmmi atid Mr Justice Griffin, 

THAMMAN PAXDE (Vmmjnm) v, THE MAHiBAJA 
OP VIZIAXAORAM (PiiiiXTii-F) • 

Act XW 0/1877 ( Indian Limitation Act ), schedule If Article 144 — Limi* 
tatim^AdceTse posse ssion^Lease — Possession derived from a lessee not 
necessarily adverse as against the lessor. 

Meld that possession acquired during the continuance of a lease will not 
ordinarily he adverse possession as against the lessor until at any rate such 
time as the lessor becomes entitled to possession. Tbe principle of 
Muhammad Musain v. Mul Qhand (1) and Bharat Sundari Lalia v. JBhobo 
Pershad Khan Chowdhuri (2), Womesh Chunder Goopto T. Kaj Narain Roy (3), 
Krishna GoUnd Lhur v. Mari Churn Lhur (4), Bheo Bohye Roy v Luehmeshur 
Singh (5) and Gunga Kumar Mitter v. Asuiosh Qossami (6) followed, Bejoy 
Chunder Bamrjee y. Rally Prosomio MooJcerJee (7) referred to. LeJchraj 
Roy v. The Court of Wards on behalf of the Rajah of Lurbhangah (8), 
Mrimdabun Chunder Sircar Chowdhry y. Bhoopal Chunder £%swas (9), 
Prmunmmoyi Dasi v. KaU Las Roy (10) and Gobinda Math Shaha Chowdhry 
v, Burja Kantha Lahiri (11>, not followed. 

The facts of this cAse are as follows : — 

The plaintiff leased the village of Saheli to one Girish Chandra 
from 1297 to 1309 PaslL During the contianance of tlie lease the 
defendant in some manner got possession of 8 plots of land in the 
village, from which, some two years before the expiry of the 
lease, the plaintiff brought the pr^nfe suit to eject him. The 

• Second Appeal Xo 758 of 1905, from a decree of Maulvi Syed Za n-ul- 
Ahdin, StiWdxn ate Judge of Jaunpur, d’.ted the 9th of Miy 1905, uiodifying a 
«Vereeof Maulvi Shams-ud-tlin Khan, Munsif of Jannpur, dued the 3/d of 
October 1904, 

(1) (1904) r. L. n,, 27 All., 395 (C) (1896) I. L, R., 23 Calc., 863 

12) (1880) I. L. R , 13 C de., 101. ( 7 ) (1878 I. L R , 4 Calc. 327 ‘ 

(3) (1868) 10 W. R , 15. (8) (1870) 14 W. ih, 395 

(4) (1882) F. L. It, 9 Cdc , 367. (9) (1872) 17 W. B.. 377. 

(5) (1884) L L R , 1C C-! •. 577. (10) (1881) 9 C. L. B. 347 

ri : , ;i 598 , I. h, B., 26 (Me., 460, 
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defendant) pleaded that he had puroliased the plots in suit on fte 
21st of September 1897 from one Piaj Umar, \^hom he alleged to 
be to the owner thereof. He farther contended that, if hk 
vendor was not the true owner, he had acquired a title by adverse 
possession. The Court of first instance (Munsif of Jaunpur) gave 
the plaintilBf a decree for possession of six out of the eight plots 
claimed, hut dismissed it as to the remaining 4wo plots. The 
Court found that the defendant had established a claim to two 
of the plots by adverse possession of himself and his vendor. Oa 
appeal by the plaintiff the lower appellate Court (Subordinate 
Judge of Jaunpur) held that possession during the term of the 
lease was not adverse to the owner, and accordingly decreed the 
plaintiff^s claim in full. Both Courts found that the plaintiffs 
vendor was not the owner of the land. The defendant appealed 
to the High Court. 

The Hon^ble Pandit Sundar Lai and Pandit Baldeo 
Dave, for the appellant. 

Dr. Satish Chandra Banerji, for the respondent. 

Aikman and Geiffik, JJ. — ^This appeal arises out of a suit 
brought by the plaintiff, who is respondent here, for possession of 
8 plots of land, situated in the village of Saheli, which admittedly 
belongs 4o the plaintiff. This village was given in lease by the 
plaintiff to one Girish Chandra. The period of the lea=e was 
from 1297 to 1309 Fasli. The present suit was brought withia 
two years of the expiry of the lease to eject the defendant, 
Thamman Pande, who is appellant here, from 8 plots of land 
situated in the village. The defendant's case was that he had 
purchased the plots on the 21st of September 1897 from one Piaj 
Umar, whom he alleged to be the owner of the plots. The 
defendant farther contended that, if his vendor was not the true 
owner, a title by adverse possession had been acquired. The 
Munsif dismissed the suit as to two of the plots and passed a decree 
In favour of the plaintiff for ejectment of the defendant from the 
remaining six plots. The defendant appealed and the plaintiff 
filed an objection under section 661 of the Code of Civil Procedure 
Thalearned Subordinate Judge dismissed the defendant's appeal, 
allied the plaintiff^s objection and decreed his claim in full. 
The Courts below found that the plaintiff^s vendor was not the 
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owner of the land. But the Court of first instance held that the 
defendant had established a clafm to two of the plots by adverse 
P'>''^o-sioa of limself and his vendor. The learned Subordinate 
Jud's:e, following a ruling of the Calcutta High Court — Sharat 
BumdaT Dubia v.Bhobo Fer shad KhdVf Ohowdh'wri (1), held that 
possession during the term of the lease was not adverse to the 
zamindar. If that view is correct this appeal nau^t fail. For the 
Wipellant reliance'is placed on certain other rulings of the Calcutta 
High Court, namely, Lekhraj Roy v. The Court of Wards on 
behalf of the Rajah of Durhhangah (2), Brindabun Chunder 
Sircar OhovodhTyr. Bhoopal Chunder Biswas (3), Prosunnomoyi 
Basi V. Kali Das Roy (4) and Oohinda Nath Shaha Chowdhry 
V. Burja Kantha Lahiri (5). No doubt these rulings support the 
view contended for by the appellant’s learned vakil, but on this 
qucition there is a great conflict of authority in the Calcutta High 
Court. On the other side may be cited in addition to the case 
relied on by the lower appellate Court the following rulings: — 
Womesh Chunder Coopto v. Raj Narain Roy (6), Krishna 
Oobind Dhur v. Bari Churn Dhur (7), Bheo Sohye Roy v. 
Luchmeshur Singh (8) and Qunga Kumar Hitter v. Asutcsh 
Qossami (9). Attention may also be called to what was said by 
Mr, Justice Markby in the case of Bejoy Chunder Banerjee v. 
Kally Prosonno Hooker jee (10). At page 329 of the jhflgment 
that learned Judge said : — “ By adverse possession I understand 
to be meant possession by a person holding the land on bis own 
behalf of wme person other than the true owner, the true owner 
having a right to immediate possession,” It has been held by 
this Court — see the case Huhammad Husain v. Hul Chand 
(11) — ^that possession during the period of a usufructuary mortgage 
is not adverse to the true owner. We consider the same principle 
applies to possession during the term of a lease, when all that the 
owner is entitled to is the yeai-ly payment of the consideration 
reserved by the lease. It would be unjust to hold that a lessor, 
who was regularly in receipt of the rent reserved by the lease 


, , asss) I. L. E., 13 Calc, 101. 
;2) (1870) 14 W. E., 395. 
(8H1872)17 W.E,377. 

(4) (1881) 9 C. L. E.. 347. 

(5) (1899) I. L, B, 26 CLlo, 460, 


(XI) (1904) L L. E, 27 AU, 39ft 


(6) (1868) 10 W.E, 1ft 

(7) (1882) I. L. B, 9 Calc, 367. 

(8) (1884) I L. E., 10 Calc, 677. 

(9) (1896) I. L. E, 23 Calc., 863. 
p) (1878) 1. 1. E., 4 Calc., 827, 
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for a long term of years, and wlio therefui-e had nothing to pat 
him on inquiry, might find at the expuation of the term of his 
lease that a considciable portion, it may be, of his property had 
passed out of his hands by a trespasser taking possession of it 
without Lis knowledge. We are quite unable to appreciate lie 
reasoning of the learned J udges who decided the latest case in the 
Calcutta High Court, namely, Qobinda, Hath Shaha y. Surja 
Kantha (1). We are of opinion that the decision of the Conrt 
below was right and we dismiss this appeal with costs. 

A;pjpeal dismissed. 


Jififore Mr^ Justice Sauerji. 

GHASITI BIBI AKD OTHBES (JuDQ-MBNT-BEBTOiis) V. ABDUL SAMAD 
(Bboeee - iroLDEii) AiCD LlAQAT HUSAIN (Auction-puechaseb) » 
Civil Procedure Code, sections 103^ 310 a^id 588 (8) — A^p}) eal-- Order refuting k 

restore an application under section 310 which had been dumweApt 

default of appearance. 

Reid fhAt DL) appeal lies from an order refusing to restore to the file of 
pending applications an application under section 310 of the Code of Civil 
Procedure wlucli has been dismissed for default of appearance. The principle 
applied in Jung Sahadur y Mahadeo £rosad (2), Ningappa v. Q-angawa (3)aiid 
Majan. Strimvasa (4), followed 

The facts of this case are as follows : — 

The?e was a decree against Masammat Ghasiti Bibi and otten, 
in execution of which the property of the judgment-debtors was 
sold by auction on the 21 st of July 1906 and was purchased by 
one Liaqat Husain. An application under section 310 of the Code 
of Civil Procedure was presented by one Kallu; who described 
himself as the agent of two of the judgment-debtors, praying 
to have the sale set aside. The auction-purchaser resisted ™ 
application, and the 15th of September 1906 was fixed for hear- 
ing. On that date the applicarxt did not appear, and consequently 
the application was rejected for default of appearance. On ftfi 
20bh of September 1906 Ghasiti Bibi made an application to the 
Court asking for the restoration of the case, This application 
purported to have been made under section 103 of the Code of 

• First Appeal No. 343 of 1906, from a decree of Baba Frag Das, Snbatifii* 
at. Judge of Allahabad, dated the 26th of Novemher 1906, 

(1) (1899) I. L. E., 26 Calo., 460. (3) (1885) I. D. E., 10 Bom., 433. 

(2) (1903) 1. L. E., 31 Calc., 207. (4) (1888) L L. E., 11 Mad., 319. 
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Civil Procedare, Ob the 26lli. of November it was rejected, and 
from this order the jtiSgment-debtors appealed to the High Court. 

Dr. Tej B^fhmdw for the appellants. 

Mr. Kmamat Husain^ for the respondents. 

Banbioi, J.— a preliminary objection has been raised by 
the learned counsel for the respondents to the effect that no appeal 
lies in this erne.. For the purpose of determining this objection 
it is nw^sary to state the circumstances under which the appeal 
was filed. There was a decree against Musammat Ghasiti Bibi 
and others, in execution of which the property of the judgment- 
debtors was sold by auction on the 2 Ist of July 1906 and was 
pumhased by the respondent Liaqat Husain. An application 
under section 810 of the Code of Civil Procedure was presented 
by one Kallu, who described himself as the agent of two of the 
judgment-debtors, praying to have the sale set aside. The auction- 
purohg^r resisted this application, and the 15th of September 
19£^ was fixed for hearing. On that date the applicant did not 
app^r, and consequently the application was rejected for default 
of appearance. On the 20th of September 1906 Ghasiti Bibi made 
an application to the Court asking for the restoration of the case. 
This application purported to have been made under section 103 
of the Code of Civil Procedure, Ou the 26th of November it 
was rejected, and from this order the present appeal has been 
preferred. It is contended that no appeal lies from an order 
dismissiug an application under section 103 unless the order is 
one by which an appScation to set aside the dismissal of a suit 
has been rejected and the order in this case is not an order of 
that description. The objection seems to me to be well founded. 
It is not denied that unl^s the law gives a right of appeal 
against any particular order, no appeal lies against such order. 
The only case in which an appeal is allowed against 
an order pa^ under section 103 is that mentioned in 
clause (8), section 588 of the Code of Civil Procedure. Under 
that clause an appeal lies from orders rejecting applications under 
section im for an order t<? set aside the dismissal of a suit. It 
is true that under the explanation to section 647 of the Code and 
under the ruKngs of their Lordships of the Privy Council, proceed- 
ings in execution are proceedings in the suit. But it is not 
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every order in a suit or execution proceeding dismissing auap|E' 
cation under section 103 which is open to appeal under sections^ 
The only order under section 103 from which an appeal is albwd 
by section 688 is, as said above, an order rejecting an applica&a 
to set aside the dismissal of a suit. The order complained of ia 
this case is not an order rejecting an application to have thedismis^ 
sal of a suit set aside. No appeal therefore lies from that order. 
In the case of an application under section 3fl of the Code of 
Civil Procedure dismissed for default of appearance and soughtto 
be restored by an application under section 103 it was held by till 
Calcutta High Court in J'vung Bahadur v. Mahadeo Prosad (1), 
following Ningappa v. Gangawa (2) and Raja v. Strinimm 
(3), that no appeal lies. The principle laid down in these cas^ 
applies equally to the present case, and I must hold that no appeal 
lies. I accordingly allow the preliminary objection and dismiss 
the appeal with costs. 

Appeal dismissed. 
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t 

Before Mr* J tiee JOillon. 

EMPEBOR V- BUDH LAL.« 

Act No. XLV 0/1860 (Indian lenal Code), section 411— of Heim 
^rojperty — Joint Kindu family ^lAability of 'head of the family or 
%ng member. 

Stolen property consisting of a considerable quantity of cloth weighing 
about five maunds were discovered on search by tbe police in a locked room ins 
house belonging to and inhabited by a joint Efindu family composed of a 
father, son and grandson. The son was found to be the managing memlier of 
the family, and the key of the room in which the stolen property was fonnd 
was produced by him. The circumstances were such that it was very improV 
able that the cloth could possibly have been placed where it was found with* 
out the connivance of some or all of the members of the family. Sold that 
under the above circumstances the conviction of the managing member e! 
the family under section 411 of the Indian Penal Code was a proper eonviO' 
tion. Queen-JEmpresa v. Sangam Lai (4) referred to. 

The facts of this case are as follows : — • 

Three bales of cotton cloth had been consigned by a firm la 
Cawnpore to a shopkeeper at Jalaun, of which only two amyrf 


• CriminaljEevision 
a) (1903) I. L. E., 31 Calc., 207. 

(2) (188S) I. L. E., 10 Bom., 433. 


No. 215 of 1907. 

(3) (1888) I. L. E, 11 

(4) (1893) 1. 1(. K., 16 1?9- 
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al their liesiination. It was alleged by the preseeiiMoE that the 
miisiiig l»Ie was sMem while in transil from Om to Jdanct on 
some date between the 14th and 29th Iteeamber 19CB. Acting 
upon informalion iwjeif ^ a Police Snb-Inspeotar made a saireh 
in Ihe honse al Jalann ownped hy one Bndh Lai, Ha father and 
Ma son. While prooe^ing with Ihe search the Sub-Inspector 
i^kid to b© ailow^ to go into a room, which was looked, and 
which had not b^n entered. He was informed that that room 
only «ine wood, grain and otter property of an m€i- 
isary nafare^ Thereupon the Sub-Inspector demanded the key, 
and wm told that it a>uld not be found. Upon the 8nb-Ins|W- 
toPs mying that he would have to brmk open the door with the 
assistance of a blacksmith, the key was brought by Budh LaL 
When the d<K>r was opened the greater part of the contents of the 
misang bal^ namely, same 97 pieces of cloth, about Es. 286 in 
value, were found. Budh Lai, his father and his mm were 
put upc« tMr trial before a Deputy Magistrate of Jalaun with 
the r^ult that only Budh Lai was convicted. He was sentenced 
to 18 months^ rigorous imprisonment and a fine of Es. 600. 
Budh Lai appealed to the S^sions Judge of Jhansi, by whom his 
appead was dismissed. He thereujKm applied in revision to tibe 
High CSourt. 

Mr* 0. Boss Mstonj for the applicant. 

The Assistant Government Advocate (Mr. IF. K. Porter), for 
the Crown. 

Dillon, J. — This 21 ^ an application ibr revision of an order rf 
a Deputy Magistrate of Jalaun convicting the petitioner, one 
Budh Lai, under section 411 of the Indian Penal Code and sen- 
tendng iam to 18 months^* rigorous imprisonment and a fine of 
Ea. 600. The fads cm! of whidi this conviction has arisen are 
bri^f these : — ^Three bales of cotton cloth had been wnagned 
by a firm in Cawnp 3 re to a shopkeeper at Jalaun, of which only 
two arrived at'their destination. Goods cx> 2 isigned to Jalaun are 
wnveyed on bullock carts starting from the railway station at 
Oral, and the case for the prcreeution is t!:at the mitgisg bde w« 
stolen wHIe in transit from Omi to Jalaun on «>ine date betwwa 
the 14tfi and 2irfi I^^mter ImI. Acting upon information 
r^mvoi the Poli«» Sub-Inspector m^e a search in the bouse at 
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J alaun occupied by the petitioner, his father and his son. While 
proceeding with the search the"^ Sub-Inspector asked to be 
allowed to go into a room, which was locked, and which had not 
been entered. He was informed that that room contained only 
some wood and grain, etc. Thereupon the Snb-Inspector demand- 
ed the key, and was told that it could not be found. Upon the 
Sub- Inspector's saying that he would have to break open the 
door with the assistance of a blacksmith, the key was brought by 
Budh Lai, petitioner. When the door was opened the greater 
part of the contents of the missing bale, namely, some 97 peces 
of cloth, about Es. 285 in value, were found. Budh Lai and Ms 
father and his son were put upon their trial before the Magistrate, 
with the result that only Budh Lai was convicted. The only 
defence put forward in the Court below was that the goods bad 
been placed where they were found in order to get the accused 
into trouble; but this defence is negatived by the fact that the 
room in which the property was discovered was built of masonry 
and was locked and intact. The only argument which has been 
addressed to me in revision is that the mere fact that the peti- 
tioner was the managing member of the family ought not to have 
led the Courts below to the conclusion at which they have arrived. 
I should have been quite prepared to accept this contention if 
that wefe the only ground upon which this conviction was based 
But the other facts of the case, namely, the size of the missing 
bale, its weight, 5 maunds, the fact that it could not have been 
got into the house surreptitiously, that the room in which it was 
found was locked, and that the key was produced by the peti- 
tioner, were also taken into consideration, and it is upon them, 
as well as on the fact that the petitioner is the managing memb^ 
of the family that the conviction is based. The question whe- 
ther a person accused of an oiBFence under section 41 L of the 
Indian Penal Code had guilty knowledge is a question of faet, 
and in this case it has been held to be proved that the petitioner, 
Budh Lai, had such knowledge. The finding by the Magiskate 
on this point is clear and unmistakeable. That of the lower appel- 
late Court, though not quite so clear, is, as I understand it, -to 
the same effect. I may say that had I been trying this M 
as an appeal I should have arrived at the same concluaoa 
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Knowledge of the presence in the house of the stolen property 
having been established againsf Budh Lai, he mast, as the house- 
master, be presumed to have been in possession of it. Qween- 
EmprmBW Sangnm Lai (I) h an authority for tMs proposition. 

Th© learnal for the petitioner has address^ me on 

the question of sentem^. This is no doubt a very serious offence, 
and it is aggravated by the fact that Budh 1^1 h in affluent cir- 
camstance®, and apparently doing a good business, but I take into 
©owiderttioa the fact that a sentence of iaipriL»nment will mean 
a great d»l more to a man in Ms position than to the ordinary 
eiiroinaL Under the circumstances I think a sentence of one 
yea* would meet the ends of justice. I accordingly alter the 
sentence from one of 18 months to one of one yearns rigorous 
imprisonment. The conviction stands. Subject to this modifi- 
cation the appeal i< dismissed. 


APPELLATE CIVIL. 


Before Mr Jpttiee Griffin. 

BIHAEI A5B AiroTH^ (PiiMs-Tirys) I?. SHEOBALAK {Dkii:^daot).^ 

AM (Local) Mo. II of 1001 (Agra Terntmcg AM) secUm IW for 
ejectment in Sevmue Court — Omiemm mi garf of defendant to ffiead title 
in Mmself^Re^ jndicatii, 

la m salt for ejectmeat under Act Xb, II of 1001 the def endaat^s did not 
pl^d their own title to the plot in soit, and in fact did not oppose the suit 
for ejectment, MeM that a sohse^jnent salt brought in a Civil Court hy the 
then defendants for proprietary possession of the same plot was harred by the 
principle of res judicata.* Moni Kishori v. Baja Bam (2), Ashraf^un-nUea v, 
AUAfmad(2) and Imfai AH Khanr. Murad AU jr/’<7 j (4) d:s!:;ng.:ished. 
BaUg Bale %\ iJeohi BMe (5) and BeM Bande v, Baja Kauml K%shore 
Tramd Mai Bakadnr (6) referred to. Gohul Mandar v, Budmumnd Singk (7) 
diicusbed. 

This was a suit for proprietary possession of a plot of land. 
The plaintiffs alleged that they and the defendant were mem- 
bers of one family ; that on a partition the plot in qu^tioo had 


^ Second Afpml Xo. SSO of 1006, f roni a decree of Bahii Bepin Behmri 
Mukerji, of the Coart of Causes, Cawnpore, with pewters of the 

Snhor^aal© Jisdgc, dated the 12th of February 1906, reversing a decree of 
Bahii Birj Behari Bal, of Akterpar, dated the 12th of Jane 1905, 


(1) (lam) I. Ii. IL, 15 All., 121, 

at p. lai. 

(2) Weekly MnU% ISC^b P* 100. 

(a) Weekly Xot€f, im, p. 141. 


(4) (mf) I. L. R., 27 All , 569. 

(5) Weekly Xotes, I9o7, p, 1. 

01) f!907> I. L. R., 2f^ All, 

(7) L L. K., 29 ,, 707. 
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been assigned to the plaintiffs' share, ^ and that in July 1904% 
had applied for mutation of names in respect 'of this plot, buttliar 
application had been rejected. The defendant pleaded his own 
title, and also that the suit was not maintainable in view of thef«s 
that on the 4th of November 1904 he had obtained a decree ht»n a 
Eevenue Court for ejectment of the plaintiffs as his tenants of the 
plot in suit. The Court of first instance (Munsff of Akharpur) 
decreed the claim. On appeal the lower appellate Court (Small 
Cause Court Judge of Cawnpore, with powers of a Subordhiate 
Judge) reversed the decree of the Munsif and dismissed the suit. 
That Court found that in the ejectment suit the present pltdntiffs 
(then defendants) did not plead their own title to the plot in sm^ 
and in fact did not defend the suit at all, and held that by reason 
of this omission the plaintiff were precluded from maintaining the 
present suit. The plaintiffs appealed to the High Court. 

Munshi Qvlsari Lai, for the appellants. 

Munshi Qohind Prasad, for the respondent. 

Gbietie, J. — ^The plaintiffs sued for proprietary possession of 
plot No. 916 on the allegation that they and defendant were 
members of one family; that on a partition the plot in suit was 
assigned to the plaintiffs’ share ; that in July 1904 they applied 
for muta^on of names in respect of this plot, but their applicafi® 
was rejected. The defendant pleaded his own title and also that 
the present suit was not maintainable, in view of the fact that on 
the 4th of November 1904 he had obtained a decree fromaBeve- 
nue Court for the ejectment" of the plaintiffl as his tenants of the 
plpt in suit. It is found by the lower Court that in the ejectment 
suit the defendants did not plead their own title to the pbt in 
suit, and in fact they did not oppose the suit for ejectment, 
learned Subordinate Judge has held that as the plaintiffs omitted 
to set up their title in a former suit, they are now prednded 
from maintaining the suit. In second appeal it is strennonsfy 
contended on behalf of the plaintiffs appellants that the provista 
of section 13 of the Code of Civil Procedure are not applicable 
the present case, inasmuch as the Eevenue Court which deod^ 
the ejectment suit had not jurisdiction to try the present suit 
for title, and it is pointed out that in the ejectment suit no (pBt- 
taon of title was raised, and it is urged that the provisions of 
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metioM 199 of the Teasney Act do aot apply. I have been refer- 
red to the following rulings : — Jlam jSjsAori r. Jlam 

and ABhraf-un-^mm v. Ali Ahmed (2,. These rulings were p^ss- 
^ under Ael XII d 1881. A comparison of section 

of ll» Tenancy Act with action of Act XII of 1881 
shows that there has' been an importent sltemfcion in the law, 
masmiich m under the Tenancy Act a Eevenue Oxirt is empowered 
to del«rimiie s question of title in cases where the defendant 
pl«ds M in not a tenant. In vww of this change in toe law, I 
cannot regard the rulings jewt quoted as entirely applicable to 
the present state of things. Similarly in Iwryat AU Khan v. 
Murad Ali Khan (3) the decision which it was said operated m 
tmjwdimla had been aim pssed under tbe former Act Xo. XII 
of 1^1. In Bai%§ i>a6s v. DmM DuU (4) which was under 
the present Tenancy Act of 1^1, the def andante pl^ed that 
they were not tensnte, but had proprietary rights in the land. 
The Bevenue Court under the provisions of section 199 of the 
Act determine the i^ues thus raised itself, and decided as 
to one of the defendants, that he was a tenant of the plain- 
tiffs I and this decision became final It was held that tee 
deAton of the Bevenue Ocmrt wm a bar- to the institution by this 
defendant of a suit in a Civil Ocurt claiming to recover possession 
of the same land as proprietor. The principle of this decision was 
followed in another case decided by tee same Beach of this Court, 
namely, JBmi Pande v. Kzja Kamal Kiuhore Prased Mai 
Bahadur (5)« The pre-ent ci=e distinguishable from these 
latter reported cases, inasmuch as the then defendants omitted to 
raise any pl« in the Eevenue Court that they were ownera, not 
tee tenantef of tee plot in suit. The qu^tion for decision there- 
for© is, have they by their omission to plead their proprietary title 
in the suit for ej^tmenl pwdnded ttemselves from siring in the 
Civil Chart to establish their proprietary title ? For tee ap^lants 
it is oonlendbd on ti» amthoiily of the Privy Council ruling 
in Gkfhd Man^r v* Pidmmmmd Singh (6) teal tee provi- 
gions of section 13 of the Code of Civil Procedure naiKt be 
strictly construed. The passage in their LordsMps^ judgment to 

(1) 10C4, p. ICO. (4) WmUy 1007, p. 1. 

ICt i r.. 142. (S)I(li07) I. L. K., 29 Al!., 16 . 

{$} (ICLCj I, L. B., 17 Alf. CCiK I. L. R., 29 Calc., 7 07. 
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which I have been particularly referred occurs at page 715. I 
need only observe that the remarks of their Lordships were 
obiter, I am unable to infer from these observations that their 
Lordships, if dealing with a case under the Tenancy Act, would 
hold that the decision of a Revenue Court under section 199 af 
the Tenancy Act could not operate as res judicata. The claim 
which the plaintiffs now make, that they are owners of the plot in 
suit, is clearly a plea which might and ought to have been raisd 
by them in their defence to the ejectment suit. If they hadraised 
that plea, the Revenue Court might under the provisions of seelion 
199 of the Tenancy Act, have determined the question itself or 
required the defendant to institute a suit for determination ofthe 
question of title. In my opinion the learned Subordinate Judge 
was right in holding that the present suit was not maintainahle. 
I dismiss this appeal with costs. 

Appeal dismmed. 


before Mr, Justice JBanerji and Mr. Justice Aikman, 

NATHI MAL and another (Plaintiffs) v, TEJ SINGH and oth^s 
(Defendants).* 

Act f Local ) JV<3. Ill of 1901 (XJnited Trovinces Land 'Revenue Act), seetim 
110, 111 atzd2SS('kJ — Pai'Utton — Objections not raised before Remm 
Court — Suit in Civil Court for declaration of title — Jurisdiction, 

On the 12fch of March 1904 defendants applied to the Revenue Court f®f 
partition of their share in two mahals. Proclamation was issued onihat 
application calling upon the opposite party to appear on the 18th of April 190^ 
and state their objections, if any, to the partition. '' The opposite party did sot 
appear in the Revenue Court, but on the 20th of April 1904 instituted a suit 
in a Civil Court against the applicants for partition asking for a declaratieu 
of their exclusive possession over part of the property, the subject matter d 
the defendants’ application for partition in the Revenue Court, Seld that 
the plaintiffs’ suit was not maintainable, Muhammad Sadiq v. Laute Em (1} 
and Khasay v. Jugla (2) referred to 

The facts of this case are as follows : — 

In the village of Khera Biizurg there were two mahals, M 
known as mahal Naubat Singh and the other as mahal Gau^ 
Bakhsh. In the record of rights of both the mahals the plaintife 
were recorded as owing 5 biswas in each mahal, the other 5 bisf^ 

• First Appeal No. 255 of 1904, from a decree of Maulvi Maula 
Additional Subordinate Judge of Aligarh, dated the 29th of June 1904. 

(1) (X901) I. L. R., 23 All., 291. (2) (1906) I. L. B., 28 AIL, 433. 
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which I have been particularly referred occurs at page 715. I 
need only observe that the remarks of their Lordships were 
obiter, I am unable to infer from these observations that their 
Lordships, if dealing with a case under the Tenancy Act, would 
hold that the decision of a Revenue Court under section 199 of 
the Tenancy Act could not operate as res judicata. The claim 
which the plaintiffs now make, that they are owners of the plot in 
suit, is clearly a plea which might and ought to have been raised 
by them in their defence to the ejectment suit. If they had raised 
that plea, the Revenue Court might under the provisions of section 
199 of the Tenancy Act, have determined the question itself or 
required the defendant to institute a suit for determination of the 
question of title. In my opinion the learned Subordinate Judge 
'was right in holding that the present suit was not maintainable. 
I dismiss this appeal with costs. 

Appeal dismissed. 


JBefore Mr, Justice JBanerji and Mr, Justice Aihman, 

NATHI MAL and ANOTHEa (Plaintiffs) v, TEJ SINGH and oTHEna 
(Defendants).*^ 

Act (Local ) Uo. HI of 1901 (United Irovmces Land Revenue Act), sectiam 
110, 111 and2S^(kJ — Fartition— Objections not raised before Metmm 
Court — Suit in Civil Court for declaration of title — Jtiris diction. 

On the 12fch of Marcli 1904 defendants applied to the Revenue Court for 
partition of their share in two mahals. Proclamation was issued on that 
application calling upon the opposite party to appear on the 18th of ApriU90^ 
and state their objections, if any, to the partition. '' The opposite party did not 
appear in the Revenue Court, but on the 20th of April 1904 instituted a suit 
in a Civil Court against the applicants for partition asking for a declaration 
of their exclusive possession over part of the property, the subject matter of 
the defendants* application for partition in the Revenue Court. Seld that 
the plaintiffs* suit was not maintainable. Muhammad Sadiq v. Lautellam{l) 
and Khasay v, Jugla (2) referred to. 

The facts of this case are as follows : — 

In the village of Khera Biizurg there were mahals, OM 
known as mahal Naubat Singh and the other as mahal Ganga 
Bakhsh. In the record of rights of both the mahals the plaintife 
were recorded as owing 5 biswas in each mahal, the other Sbisfas 

• First Appeal No. 255 of 1904, from a decree of Maulvi Maulft Baldish, 
Additional Subordinate Judge of Aligarh^ dated the 29th of June 1904. 

(1) (1901) I. L. R., 33 All., 291. (2) (1906) I. L. R., 28 All., 433. 
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in it. They brought the present ^suit on the 20th of April 1904 
for a declai'atioD that they are the absolute owners of maM 
Naubat Singh. They also prayed in the alternative for posse^ioi. 
It appears that on the 6th of February lyOl the defendants applied 
to the Revenue Com t for . partition of their share in the two 
mahals. On the 12th of March 1904 a proclamation was issued 
as required by section 110 of Act No. Ill of 1901 calling upos 
the recorded co-sharers to appear on the 18th of April 1904 aad 
stafe their objections, if any, to the partition. The plaintiffs did 
not choose to appear before the Revenue Court to prefer objee- 
tions, but on the 20th April 1904 instituted the present suit. We 
may note that in their plaint they suppressed all mention of tk 
fact that an application for partition was pending in the Eevenae 
Court. The partition, we may mention, has been carried out bj 
the revenue authorities, and was confirmed on the 29th of Sept- 
ember 1906. Under these circumstances the first question we 
have to decide is whether the suit is maintainable in the Civil 
Court. In the Full Bench case of Muham^nad Badiq v. LavM 
Ram (1) it was held unanimously that if a party to a partitid 
conducted by the revenue authorities desires to raise any qaef- 
tion of title affecting the partition, he must do so according to tk 
procedure laid down in the Land Revenue Act. The suit in that 
case had"* been instituted after the completion of the partition, and 
it was held that the suit was not maintainable. Twooftiie 
Judges left it an open question whether had the suit beeninstitat^ 
before the completion of> the partition "proceedings it wod^ 
have been maintainable. We have therefore to decide the 
question which it was not necessary to decide in that case and 
was left undecided. In our judgment, having regard to the 
provisions of the Land Revenue Act, a party who might have 
raised a question of title in partition proceedings and had aa 
opportunity of doing so, but omitted to do so in the Eavenae 
Court is not entitled to bring a suit in the CivH Court to have 
that question determined. The law has by section 111, sab-seo* 
tion (1), conferred' on the Revenue Court the power to determine 
whether it shall try the question of title itself or require any 
to the case to institute a suit in a Civil Court for determinati# 
(1) (X901) L L. K, 23 AIL, 29X. 
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of such qtiosiion. TLii pother, can only he exercised by the igoj 
revenue authorities, and it i? not craapetent to a party to w.t. 

raitition prceecrlin?- hini'elf to make an election as to the Coart 

* * Tm^ Sf H’Q'lf*- 

wUcb .•sliould try the question of raised. In oar opinion 
the Legiiklare clearlj «}ntemplafcod that before the ardaotw and 
often prot»et^ work of partition has began all qn^ions of title 
shoidd have determined. If we were to hold that the 
present gait is maintainable it woald be oi>en to a i»rty to wait 
till the work of partition was oa the point of «x)mpIetion, and 
then by a i^nit in a Civil Court to undo what might be the woi^k 
of years done by t!ie revenue antlioriti^. In KJiaBayY. Jugk^ 

(1) it was held that the prohibition contained in section 233, 
danse (k) of Act Xo. HI of 1001, applies to snits with respect 
to fartition in w^hich the plaintiff has bad zi i uuity of having 

his objeoliouH eanedereJ under «etion 111 and has not availed 
himself of it. The learned J edges go on to say : — Where a party 
has bad the opportunity of representing bis case in the Eevenne 
Court and has not availed liimself of it^ we should have no hesita- 
tion in holding t!.at the jnri.-^dietion of a Civil Couit is barred by 
section 233/^ Tliis remark, which in that case was obUer, was 
adhered to by the saaie Benc!i in the nnreported ea^e of £ala 
JfukhaTi Zal v. Mmammut WakkU Begam (Second Appeal 
No. 512 of 190n^ decided on the 3id of January 1907). The 
learned Jji !ges hidd that as the plaintiff had an opportunity of 
representing his objec^IoLS In *-he Revenue Court- and did not avail 
himself of It with: i f h time allowed by law, the jurisdiction of 
the Civil Court ^ras l^arr^d. The result is that in our judgment 
this suit was not maintainable and this appml musli fail. W© 
u;cnrllr rly dismiss it with costs. 

Apptul dwmm0i* 

(i) (iw) L I*. B., m 4a& 
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Before Mr. Justice Banerji and Mr, Justice Aihmn, 

NIADAK MAL (Defestbant) t>. RAUNAK HUSAIN (Plmktiep)# 

Suit to set aside a decree on the ground of fraud— -Sole question raised in fh 
suit already decided in proceedings under sectionlQ^oftTie CodeofCmil 
Brocedure — Ros judicata. 

In a suit to set aside a decree as having been obtained against the pliintif 
by fraud substantially the only ground relied upon was that the suit had been 
improperly instituted against the plaintiff as of full age when in fact he ms 
a minor. This had been decided against the plaintiff in earlier proceedings 
between the parties under section 108 of the Code of Civil Procedure. Seld 
that the suit was not maintainable. JPuran CJiand v. Sheodat Mai (1) foUowei 
Khagendra Nath Mahata v. Bran Nath Moy (2) distinguished. 

The facts of this case are as follows : — 

One Abbas Ali and his cousin Ahmad Husain owned cerfcam 
property. On the 9tih of July 1881 both of them executed a 
mortgage in favour of Jitta Mai in respect of a 4 biswa share in 
the village of Sadaruddinnagar, each hypothecating his 2 biswa 
share. On the 23rd of February 1900 Jitta Mai obtained a 
decree on the strength of that mortgage against Abbas Ali and 
the legal representatives of Ahmad Husain, one of whom is the 
plaintiS Raunak Husain, who in that suit was sued as a minor. 
On the 2nd of August 1889 Abbas Ali alone executed a mort* 
gage of his 2 biswa share of Sadaruddinnagar and other propertj 
in favour of Jitta Mai. The mortgage and the decree of Jitta Mai 
obtained'^upon the prior mortgage of 1881 were assigned by Mm 
to Bhaironji Lai. On the I7th of November 1898 Abbas AE 
alone executed in favour of Ghasi Ram a third mortgage of his 2 
biswa share in Sadaruddin-nagar and some" other property. On 
the 16th of January 1903 Ghasi Ram brought a suit on the basis 
of this mortgage against Abbas Ali. As Ghasi Ram claimed 
redemption of the prior mortgages of 1881 and 1889 he impleaded 
as defendants Bhaironji Lai, the assignee from Jitta Mai, as 
also the heirs of Ahmad Husain, among whom was the pm- 
sent plaintiff Raunak Husain, who was sued as of full age. 
He put in no appearance, and a decree was passed on thtf 29th of 
June 1903 against all the defendants providing for redemption 
of the prior mortgages held by Bhaironji Lai. Ghasi 

^Pirst Appeal No, 73 of 1905, from a decree of Pandit Girraj Kishor Dat^ 
Subordinate Judge of Moradabad, dated tbe 19 tb of December 1904. 

(I) (1906) I. L. 29 All., 212. (2) (1902) L h. B., 29 Calc., 395. 
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redeemed tiiose mortgages mil has assigned the decree to one 
Jfiaclar MaL The decree against Rauoak Husain and some of 
the other defesclant'^ wm m On behalf of Baimak 

Iliisaio an applicaiion wm made under seetidii 108 of the Code 
of Civil Procst'dare to have thee® ^rte decree set aside on the 
ail^ption that he was a minor at the time of the suit. That 
application ^smissed bj the Court of firat instance after 
recording evidence and on the finding t!mt Raonak was 

of age on the date of the institution of the suit. Against this 
order an'^apiml was preferjred to the learnwi Kslrict Judge* 
He found that there was ample evidence on the re^rd to show 
that he (Eaunak Husain) was of age on the dale of the suit, and 
that there was no reaTOii for not believing the evidence/^ He 
accordingly on the 6tli of July 19Di dis;n:3»el the appeal. On 
the 2a i August Raunak Husain imtitcited tl» piweni 

smt for a d«5laration that the decree in favour of Ghasi Ram of 
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the 25t': of Jfn.e 1903 was olitaincd by means of fraud and wm 


null and void as against him. The question at issue was really 
the same as that raised in the application under section 108 of 
the Cofle of Civil Procedure, namely, whether Raunak Husain 
ha I been improperly impleaded as mi juris in the former suit 
when to tlie knowledge of the then plaintiff he was ap minor. 
The Court of fir^l iastanee (Subordinate Judge of Moradabad) 
differed from the eonclnsions ai rived at by the District Judge 
in the earlier litigation and made a decree getting a?ide in its 
entirety the cl®3ree of the 29th of Juno 1903. The defendant 
appealed to the High Court 

The Hon^lle Pandit Sundrir for the appelkut 

Pandit Jfofi Lnl Neh^ and Maulvi Qh^mm for 

the reipoadent 

Bakbeji and JJ* — The suit 0 !;t cf which this appeal 

hasarifieift w*::* hrt::rht hv the wpoadent ^iimk Hiwaii: for a 
d^kmtioii :‘' 2 : 2 2?th Julc 10^ wm mill and void. 

It appears that Ablas AH Mid Ms mmmn Ahmad HnsMa cwn^ 




a mortgage in iW^’ur of Jilla Mai in respect of a 4 biswa share in 

4.L ^ iL rt 8* 
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on the strength of that mortgage against Abbas Ali and the legal 
representatives of Ahmad Hnsain, one of whom is the plaintiff 
Eaunak Husain, who in that suit was sued as a minor. Ontte 
2nd of August 1889 Abbas Ali alone executed a mortgage of his 2 
biswa share of Sadaruddinnagar and other property in favour of 
Jitta MaL This mortgage and the decree of Jitta Mai obtained 
upon the prior mortgage of 1881 were assigned by him toBhdronji 
Lai. On the 17th of November 1898 Abbas Ali alone executed 
in favour of Ghasi Ram a third mortgage of his 2 biswa share 
in Sadaruddinnagar and some other property. On the 16th of 
January 1903 Ghasi Ram brought a suit on the basis of this 
mortgage against Abbas Ali. As Ghasi Ram claimed redemption 
of the prior mortgages of 1881 and 1889 he impleaded as defend- 
ants Bhaironji Lai, the assignee from Jitta Mai, as also the heirs 
of Ahmad Husain, among whom was the present plaintiff Eaunak 
Husain, who was sued as a major. He put in no appearance, 
and a decree was passed on the 26th of June 1903 against all the 
defendants providing for redemption of the prior mortgages held 
by Bhaironji Lai. Ghasi Ram has redeemed those mortgages 
and has assigned the decree to the appellant Niadar Mal» 
The decree against Raunak Husain and some of the other defen- 
dants was e(C parte. On behalf of Raunak Husain an applica- 
tion was made under section 108 of the Code of Civil Procedure 
to have the ex parte decree set aside on the allegation that he 
a minor at the time of the suit. That application was dismissed, 
by the Court of first iustauce after recording evidence and 
on the finding that Raunak Husain was of age on the date of 
the institution of the suit. Against this order an appeal was 
preferred to the learned District Judge, He found that there 
was ample evidence on the record to show that he (Eaunak 
Husain) was of age on the date of the suit, and that there was no 
reason for not believing the evidence.” He accordingly on the 
6th of July 1904 dismissed the>ppeaL On the 2nd August 1904 
the present suit was instituted. The plaint no doubt contains 
statements to the effect that the proceedings taken by Ghasi Bam 
in obtaining the decree of the 29th of June 1903 were frauduleni 
But it contains no specific ^allegation"^ as to what constituted the 
fraud. At the trial no evidence of fraud was adduced. _The onij 
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redwmti lliiw merlpf a wd bas ^rigned Iha dwr^ to cm© 
Mai The d^re© ©piiiit EaiiBaJk Httsai© and mmt of 
othor defeadiiits wm m On feefialf of Esanak 

Ha»ii an applicmtion made cmder geoMon 108 of tie OkI© 
of Civil Proct'dare to have ih& ew jmrU decree m% a«de on tb© 
ail^tion that he ws*! a minor at the time of the suit- That 
appli»ti#ii w» dismissed bj the Court of first instance after 
rwrding evidence and on the finding t!mt Bannak Husain was 
of age on the date of the institution of the suit. Against this 
order an'* api^l was preferi^ to the learnt Kslrict Judge# 
He found that there was ample evidence on the re^rd to show 
that he (Eannsk Husain) was of age on the date of the suit, and 
that there was no reaTOii for not believing the evidence/^ He 
accordingly on toe 6th of J«Iy 1904 dismiweii the sppeiiL On 
the 2ad Angnst 1904* Eannak Husain imtitEited the prweni 
suit for a d«laration that the decree in favour of Ghasi Ram of 
the 29th of June 1903 was olifeaincd by means of fraud and wm 
null and void as against him. The question at issue was really 
the same as that raised in the application under section 108 of 
the Code of Civil Procedure, namely, whether Eaunak Husmu 
hmi been impropriy imploded a« toi j»ri# in the firmer suit 
when to the kwwtoifC' erf the then plaintiff he mm m 
The Court of firil inflance (ftii»rdinate Judge of Mnradal»d) 
diffewd from cooclumoM arrived at by the Hislri# Judge 
in til© ^ritor Iilip»lion and made a imrm fating a4de in ite 
entire^ the imtm of to®- 29lb of June 1 The defendant 
appmW to the High Cbnrt 

The Hon^le Pamdil Sn'mSmr JW, for the ap|mltoiit* 

Pandit Molt Mekrm aad M«ilvi Qh^iam for 

tie reipofideni* 

Bakbeji sad ArEtfAir, JJ. — The suit out of which tMs a|^«| 
has arifieift bioiighi by the wpondent Baiimk Huiaii: for a 
d^kmtion that a decree dat«i 29^1 June 19£@ wm null and void. 
Il app»f8 that Abbes Ali Mid Ms couan Ahmad Hnsida own^ 
c^aiii pri^lf . Oa the tthof July 1881 bc^h of them exeeuted 
a mbrlgage in favour of Jilla Mai in r«pwt erf a 4 biswa share in 
the viU^e of &dirttdclini»gaf, hypol^wting his 2 biswa 
sli»e. On th© Brd of Febrmry 19W Jitto Mai oblaim^ a imtm 
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Lordships at p^e 399 seem to us to tell against the rei^ei. 
ent : — “ It is therefore necessary to ascertain what are the tree 
grounds and scope of the present suit in order to see whether tla 
refusal of the application under the sections specified has already 
determined the question now raised.” In the present case tie 
question now raised was considered and determined against fis 
plaintiff in the proceedings under section 108. For the abow 
reasons we allow the appeal, set aside the decree of the Coart 
below and dismiss the plaintiff’s suit with costs in both Coarts. 

Appeal decreed. 


Before Mr* JueUee Aihman, 

TIMED (JtTDGtMBNT-DBBTOB) V. JAS RAM (Dborbb-hoiubb).* 

Civil Brocedure Code, sections 311, 312 and 313 — ‘Execution of decree^ Sdek 
execution — Objection subsequently taken by the judgment^debior that fk 
jproperty sold was not legally saleable — Estoppel* 

Meld that a judgment-debtor who might have raised objections to a sale 
in execution of a decree against him, but who has refrained from doing se, 
and who might have appealed against the order for sale, has no right, after 
the sale has been carried out, to prefer an objection that the property soM 
was not legally saleable, Eamchhaibar Misr v. Bechu Bhagat (1) ani 
JOurga Charan Mandal v. Kali Brasawna SarJcar (2) followed. 

This was an appeal by a judgmeiit-debtor against whom a 
decree had been passed under section 90 of the Transfer d 
Properfy Act. On the 16th of February 1906 the decree-holte 
applied for the attachment of a house and certain trees in exe- 
cution of this decree. The property was attached on the 24th d 
March 1906 and the sale was fixed for the 31st of May 1906, on 
which date the property was sold and purchased by one Hira Lai, 
who was apparently the son of the decree-holder. On the 12ft 
of June 1906 the judgment-debtor filed an objection to the sale 
on the ground that the property sold was not legally saleable in 
execution of the decree against him, inasmuch as the kpe 
belonged to and was occupied by him as an agriculturist andito 
trees stood on his occupancy holding. Both the decree-hoH^ 
and the auction-purchaser were made parties to the applicate 

* Second Appeal No. 48 of 1907, from a decree of J. H. Cuming, Esq., 
tional District Judge of Aligarh, dated the 29th of October 1906, 

decree of Maalvi Mubarak Husain, Munsif of Bnlandshahr, dated the aotn 

Jol, 1806. 

Cl) (1886) I. L, E., 7 AU., 641. (2) (1899) 1. L. E., 26 Cale, 727. 
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The decree-holder alone resisted the applimtion. He denied that 
llie house was occnpied* by the judgment-debtor a® an agricul- 
tarirt. 

The Court of first iB=*tance of Bulandsliahr) sustained 

tfie obj^itioa irf the judgment-debtor and set ^de the sale* On 
the lower np^Uale Court (Additional Distriet Judge of 
Ali^rh) reT«i^ tteMnnsifs order and dismfeed the objection. 
Tie appealed to the High Court. 

Bsbn Sdlyi MuJm’jif for the appeUaat. 

Mnnshi Gobind Pra$ad, for the respondent. 

Aikmah, J. — ^This is an appeal by a judgment debtor 
against whom a decree was passed under section 90 of the Trans- 
f«r of Property Act. On the 16th of February 1906 the respond- 
ent d^ee-hdder applM for the attachment of a house and 
wrtein trees in exemtion of this deorea The properly was 
attadirf on the 24th of March 19C^ and sale was fixed for the 
31st of May 1906, on which date the property was sold and piir- 
cha^ by one Him 1^1, who is apparently son of the decree- 
b>Ider. On the 12th of June 1906 the judgment-debtor filed an 
objection to the sale on tl^ ground ihst the property sold was 
not legaEy saleable in execution of the decree against him, inas- 
much as the house belong^ to and was ot^upied by him as an 
agrieulturist and the trees stood on his occupancy holding. Both 
the decree-holder and the auction-purchaser were made parties to 
the application. The decree-holder alone resisted the appli^ 
lion. He denied that the house was occupied by the judgment- 
debtor as an agriculturist, 

Hie Massif the ob^^tion of the jcdgment-debtcr 

and wl aside lb© On appeal the Immed Additional Judge 
El© MunsiPs order and dismi^ed the objection. The 
jmdginail-debtor comes here in second appeal. 

lotion 313 of lie Ode of CMl Procedure allows Ih© pnr- 
it^er at a^al© in execution of a decree to apply to the Court to se:j 
aside the sal© on the ground that the person whose property pur* 
ported to be »ld had no sal«bl© interwl therein. But that s«5- 
tioB-does not remgnise any right in the judgment-debtor to file 
ii»h an ©bj^Jlion after sala Jfo doubt the judgment-debtor 
might tefore ^© objeii that the property rtttched is not 

82 
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legally saleable in execution of the decree. Such an ob]ecli(Kj 
would be clearly a matter falling withiur clause (c) of sectioa 
244 of the Code. But in this case the learned Judge finds ikl 
the judgment-debtor was a party to the order for sale and ftal 
he knew of the proposed sale. He holds that, this being so, it 
was not open to him to allow the sale to take place and then file 
an objection that the property was not saleable. In the case 
relied on by the Court below, namely, Dwga tJharan Mankl 
V. Kali Praaanna Sarkar (1) the learned Judges at page 782 
of the judgment say: — A difficulty arises in this wise:— Aa 
order for sale was made and in furtherance of that order the pro- 
perty was sold. Whatever may be the effect of that sale, if the 
judgment-debtors were parties to that order, or were aware of ft 
and did not appeal against it, they are now precluded from 
questioning the propriety of that order, and consequently of ie 
sale that has taken place under the order.^^ This is clearly an 
authority in support of the view taken by the learned Addi- 
tional Judge and X see no reason to dissent from it. It also 
appears to me to be in accordance with what was said by 
Oldfield, J., in the case Ramckhaihar Miair v. Bechvt Bhagat 
(2). There, after a sale had'taken place, the judgment-debtcn 
put in an appKcation to the effect that the property sold was a 
right of occupancy tenure and not saleable by law. Oldfield, J., 
as to this said : — It is an objection which the judgment-debtor 
might have taken at the time of attachment prior to the sale, but 
it is not one he can take after the sale under section 311 so as to 
afford a ground under section 312 for setting aside the sale.’^ B 
is clear that section 311 does not apply. In my opinion a judg- 
ment-debtor who might have raised objections prior to the sale, W 
who has refrained from doing so, and who might have appealed 
against the order for sale, has no right after the sale has hm 
carried out to prefer an objection that the property sold was vsA 
legally saleable. As the learned Additional Judge remarks, 
hold otherwise would only be to encourage deliberate and 
mischievous procrastination.” For the above reasons the app^ 
in my opinion fails, and I dismiss it wi 

(l) (X899) I. L. E., 26 Calc., 727. (2) (1885) I. L. R., 7 All, Wh 
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Stfore 2^r. JBanerji, 

KA3A NABAIX (Dwbhdas*; e, CMBAO SINGH (Piusiwp).* 

Aei Jfo. XV of 1877 ( Indian Limitation Act ), teitdnle II, article 29— 
Aitaeimeaf lefrre — Saii for compineation— Limitation 

m f 

M$M thmt tit liaitalloa lo a iiilt for dsaiag#* oil aooowiil 

of tb* allsged anlowful ottwbraeDt before jndgment of n »bop beloiigiii^ to 
th« plaintiff wM thnt jareecribed by nrticlo 29 of tbo Indian Idmitation Act, 
1877, uid tbst liAiUtion began to mn from the date of tbe atta(*inent 
Mmmffeta Undaliar ▼. JTattaram Da^ (1). Multan Cland Xanpalal r. 
of Kadra* (2) and Sam. Singi MoUpaiiur t, Siotlro Manjet Sontial (3) 
followed. Smrajmal r. Manekehand (4) dlatingniehed. 

BtmUt that .nob an attachment, if wrongful, i. not a eontinoing 
wrong within the meaning of Motion 23 of the Indian Limitation A*t 
1877. 

Thb facts of this case are as follows : — 

One Deokinandsn brooght a smt for reooverj of tbe amount 
of two promiasor}' notes, dleged to have been eiecotrf in favour 
of one Ram Xarain by oneChanni Lai, against tbe sons of Ghunni 
Lai, and caused a cloth shop kept by Umrao Singh to be attached 
before judgment on the 29th of November 1902. Ram Narain 
had assigned the promissory notes to Leokinandan, Tbe shop of 
Umrao Singh remained imder attachment till the 20th May, 1903 
when the suit was dismissed. On the 17th of January, 1905 
the present suit was brought by Umrao Singh for compensation 
for loss of profit, servants’ wages and rent of the shop, and for 
damage to the cloth locked up in tbe shop during the period of 
the attachment. The^defendants were Deokinandan and Ram 
Narain. It was alleged that the laJter fictitionsly transferred 
the promissory notes to the former and was the person who in fact 
had brought the suit on the promissory notes and caused the 
attachment to be made. It was contended on behalf of Rgm 
Narain that the suit was barred by limitation under article 29. 
The Coart of first instance (Mnnsif of Etah) held that the 
article applicable was article 36; that the wrong done to the 
plaintiff was a continuing wrong within the meaning of section 

• Second Appeal Xo. 73 of 1906, from » decree of Baba Kbetter Moban 
Ghose, Additional Di»trict Judge of Aligarh, dated tbe 18tb of Xorember 1905 
eonfirming a decree of Maa«hi Chhajja Mai, Munaif of Etah. dated the I7tb 

of May 1^5. 


(1) (!«») I, K E., M Sa. 
(im} le L. Be, w m. 


m fi876) 

(4) S Bomlay Ijtir Be|iorleir, 7Q4. 
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23 of the Limitation Act, and that .the claim was within 
That Court decreed the suit and its decree was aflSrmed by 
lower appellate Court (Additional District Judge of Aligarh) 
which was of opinion that article 49 governed the suit. 

The defendant Ram Narain appealed to the High Court. 

Mr. B. E, O^Oonor and Munshi Qvlzari Lai, for thi 
appellant. 

Lala Girdhari Lai Agarwala^ for the respondent. 

Banebji, J. — The only question in this appeal is wheth^ 
the claira of the plaintiff respondent is barred by the law of 
limitation and whafc is the article of the second schedule to lie 
Limitation Act which governs the case. The suit was one for 
compensation and was brought under the following circumstances. 
Deokinandan, defendant, brought a suit for recovery of the 
amount of two promissory notes, alleged to have been execuy 
in favour of Ram Narain, appellant, by one Chunni Lai, agaiu^ 
the sons of Chunni Lai, and caused a cloth shop kept by the 
plaintiff to be attached before judgment on the 29th of November, 
1902. Ram' Narain had assigned the promissory notes to 
Deokinandan. The shop of the plaintiff remained under attach- 
ment till the 20th May, 1903, when the suit was dismissed. On 
the 17th of January, 1905, the present suit was brought for 
compensation for loss of profit, servants^ wages and rent of the 
shop, and for damage to the cloth locked up in the shop during 
the period of the attachment. The defendants were Deokmandan 
and the appellant Ram Narain. It was alleged that the late 
fictitiously transferred the promissory notes to the former and 
was the person who in fact had brought the suit on the promissory 
notes and caused the attachment to be made. It was contended 
on behalf of Ram Narain that the suit was barred by hmitatioB 
under article 29. The Court of first instance held that the article 
applicable was article 36; that the wrong done to the plaintiff 
was a continuing wrong within the meaning of section "23 of tlie 
Limitation Act, and that the claim was within time. ThatCwl 
decreed the suit and the decree has been affirmed by the Iowa? 
appellate Court, which was of opinion that article 49 governed Ite 
suit. Ram Narain has preferred this appeal. It is contended 
on his behalf that the article applicable is article 29, the suit beisg 
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om for mmpensatioii for wrongful seizure under legal process and 
tlial the limilatiiDii sliould be computed from the date of attach- 
meat. 

The ixmtention appoM to me to be valid. Article 36 of the 
second sehftJuIe is a general article governing suits for compen- 
sation for torts to which no special article applies. Article 29 
provides for «its for compensation for wrongful seizure of 
nDveable proper! j under I^al process, and if the pr^ent suit is 
one of the dmcription mentioned in that article it cannot be 
govern^ by article 36. The plaintiff^s allegation is that in a 
suit brought against the mm of Chunni Lai his shop was attach^ 
before judgment by actual seiisura This seizure is said to have 
teen wrongful and the damages claimed are in respect of the 
^izure. It is true that the damages claimed do not consist of the 
value of the articles attached, but are damages which are allied 
to have been sustained as a result of the attachment. This, 
however, does not seem to make any difference. As observed by 
the Madras High Court in Murv^em Mudalmr v. JaUara^m 
Davy (1) : — Article 29 is quite general in its terms and was 
intended to a|^ly to all cases where the allege wrongful seizure 
was made under legal process.^^ In MvUan Chand Kanyalal v. 
Bank of 3f<idra8 (2) in which compensation was claimed for 
deterioration in the quality and diminution in the quantity of 
certain jaggery attached at the instance of the defendants, the 
same High Court held that article 29 applied^. The present suit 
being one for compensation for wrongful seizure under a process 
of Court, it is governed by article 29, winch is a special article 
providing for such a suit. Article 49 has, in my opinion, no 
application to a suit of this d^iiption. It clearly appli^ to a 
mm in which moveable property is wrongfully taken or detained 
by the defendant and not by the Court in execution of a legal 
process. Tte Cfourt of first instance in support of its view that 
article 3lJ applied to the case relied on the ruling of the Bombay 
High Couru in Sumjmal v. MamMiand (3). That, howevw, was 
a case in which attachment was made not by actual seizure but 
by the issue of a prohibitory order under ^tions ^4 and 268 of 

( I) (1900) L L. » MeC., m, (I) (1903) I. L. 17 340. 

(3) 6 B 0 jal».y Iaw Keporter, 704. 
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the Code of Civil Procedure. It- was on this ground that Batty 
J., held that article 36 and not article 29 applied. In Bam 
Singh Mohapattur v. Bhottro Manjee Sonthal (2), which was a 
suit for compensation for the wrongful seizure of the plaintiPs 
bullocks in execution of a decree against a third party, article 
30 of schedule II of Act No. IX of 1871, which corresponded to 
article 29, schedule II of Act No. XV of 1877, w^s held to apply, 
and it was also held that limitation ran from the date of seimre. 
As the suit of the present plaintiff was brought after tk 
expiry of more than one year from the date of the seizure it was 
barred by limitation. As the suit was instituted after one year 
even from the date of the release of the property, it is 
unnecessary to consider whether section 23 of the Limitation Act 
applied and whether this was a case of a continuing wrong. Had 
I to decide that question, I should have considerable difficulty in 
holding that it was a continuing wrong, as the wrong to tk 
plaintiff was complete as soon as his goods were seized. That tk 
intention of the Legislature was not to make section 23 applicable 
to such a case is indicated by articles 1 9 and 42 under which 
limitation is to be computed from the date of the cessation of the 
wrong. 

For 4;he above reasons I am of opinion that this appeal must 
prevail, the claim being time-barred. I accordingly allow the 
appeal, set aside the decrees of the Courts below, and dismiss the 
suit with costs in all Courts. 

Appeal decreed* 


.1907 
June 17. 


Before Mr, Juetice Aikman and Mr, Justice Griffin, 

ABDUL MAJID (Dbebsdaht) v. AMOLAK (PiAiireiB*) A»b EANJIHI 

(DBrBNUABT).* 

JPre-emption^ JPrice stated in sale-deed alleged to le fictitious^ Burden 

of proof 

When a plaintiff pre-empt op comes into Court alleging that the price 
entered in the sale-deed is fictitious, it rests on him to give some pried 
facie evidence that this is the case. But comparatively slight evidence i* 
auffieient for such purpose, and it will then be for the parties to the sale 
show that the price alleged to have been paid was actually paid . Bhi$^ 

• Second Appeal No. 640 of 1906, from a decree of H. W. Ijyle,E% 
District J udge, Agra, dated the 28th of June, 1906, confirming a decree 
Mnnshi Shanka; Lai, B. A., Subordinate Judge, Agra, dated the 26th of AogttWi 
1905. 


(1);(1876) 24_W. B., 398. 
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n MahaUr Singh (1), Shto Pargath Pule r. Phanraj Pule (2) and 
Agar Singh v. Saghuraj Singh (8) ceferred to. O’Oonor ▼. Q-hulam Saidar 

(4) not foilowei. 

The plaintiff in this case came into Court on the allegation 
that the defendant No. 2 had sold to the other defendant his 
zamindari properly under a sale deed dated the 26th of April 1904; 
that through fear of pre-emption a sum of Rs. 3,500 bad been 
entered as the jmrehase money in the sale-deed, but that as a 
matter of &ct the sale transaction was effected for Es. 1,200, which 
the plaint stoted to be the market value of the property. The 
plaintiff in his plaint stated that he was willing to pay the vendee 
Rs. 1,200 or any amount which the Court might adjudge to be 
the proper value of the property sold. The defendant vendee 
pleaded that the entire purchase money entered in the sale-deed 
had been paid. The Court of first instance (Subordioat Judge 
of Agra) found on the evidence that the sale price entered im the 
sale-deed was at an unheard-of rate/^ Tt did not accept the 
sum entered in the sale-deed as the real price, but determined 
that the real price was Es. 1,733 and gave plaintiff a decree con- 
ditional on his paying this amount. 

The defendant vendee appealed and in his petition of appeal 
took exception to the sale consideration as fixed by the first Court. 
On appeal the lower appellate Court (District Judge of Agra) held, 
with reference to the evidence as to the income of the village, that 
the amount entered in the sale-deed, which is upwards of 67 years' 
purchase, must Im considered to be a fancy price. That Court 
held that the evidence* adduced by the plaintiff had the effect of 
shiftingto the defendant vendee the burden of proving that the 
sum entered in the sale-deed had been actually paid. It declined 
to iTOpfe as conclusive evidence the fact that Es. 3,000 had been 
piid in tie presence of the Sub-Eegistrar, and on <x>nsidemticm of 
the evideni^ w a whole agre^ with the lower Court that there was 
steolulaly no reKsble proof m to what was really paid, and held 
that theOouii was right in adopting the fair market value as the 
best indication of what the price was. The decree of the first Court 
was accordingly asnined. The defendant vend^ appealed. 

• Mr. ff. P. Boys, for the appellant* 

(1) (1882) I. n. 8 Mt, 184. (8) (imf) I. L. E.^ 0 M , 471. 

(2) (1887) 1. U a* OAK., 225. (4) (im) L E. E, 28 All., 017, 
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Mr. B, E. O'Conor and Pandit if. Z. Sandal, for the respon- 
dents. 

Airman and Griffin, JJ.— This is an appeal by the defend- 
ant vendee in a suit to establish a right of pre-emptioa. A 
preliminary objection is raised by the learned counsel ioi tk 
respondents on the ground that the memorandum of appeal to 
not properly stamped when it was presented. The stamp on tb 
memorandum of appeal was found to be deficient, but tb 
deficiency was made good within the time fixed. In our opinion 
the case falls within the purview of section 582(a ) of the Cbdo 
of Civil Procedure and we repel the preliminary objection. 

The plaintiff respondent came into Court on the allegation that 
the defendant No. 2 had sold to the other defendant his zamin- 
dari property nnder a sale-deed dated the 26th of April 1904 j 
that through fear of pre-emption a sum of Rs. 3,600 had been en- 
tered as the purchase money in the sale-deed, but that as a matter 
of fact the sale transaction was effected for Es. 1,200, which the 
plaint stated to be the market value of the property. Theplmn- 
tiff in his plaint stated that he was willing to pay the vendee Es. 
1,200 or any amount which the Court might adjudge to be the 
proper value of the property sold. The defendant vendee pleaded 
that the entire purchase money entered in the sale-deed had been 
paid. Tbte Couit of first instance found on the evidence that 
the sale price entered in the sale-deed was at an unheard of 
rate.^^ It did not accept the sum entered in the sale-deed as the 
real price, but determined that the real price was Rs. 1,733 and- 
gave plaintiff a decree conditional on his paying this amount. 

The defendant vendee appealed and in his petition of appeal 
took exception to the sale consideration as fixed by the first Couri 
On appeal the learned District Judge held, with reference to the 
evidence ^as to the income of the village, that the amount entered 
in the sale-deed, which is upwards of 67 years^ purchase must 
be considered to be a fancy price. The learned Judge, rightly 
remarks that it cannot be disputed that if a purchaser is pre- 
pared to pay a fancy price for a property, a pre-emptor is bound 
to pay that price also/^ and that if the actual price paid i§ 
satisfactorily established that is an end of the matter.^^ He then 
referred to the previous decisions of this Court* as indicating the 
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principles wMch shonld guidS Oourts in matters of this kind* He 
held that the evidence adduced by the plaintiff had the effect of 
shifting to the defendant vendee the burden q| proving that the 
sum entered in the sale-deed had been actually paid. He 
d«Hned to accept as tx^nolusive evidence the fact that Es. 3,000 
h^ been paid in the presence of the Sub^Eegistrar, and on con- 
sideration of the evidence as a whole he agreed with the lower 
Court that there was absolutely no reliable proof US to what was 
r^ly j»id^ and held that the Court was right in adopting the 
Mr market value as the best indication of what the price was* 
The defendant vendee comes here in second appeal* 

It is contended on his behalf that the Court below was wrong 
in rejecting the evidence contained in the deed and in the 
admission before the registering officer, without rebutting 
evidence that any portion of the alleged SPale price had not in feet 
been paid or had been returned, and in support Of the contention 
reliance is placed on the decision of the Court in B, E. O’OQnor 
V. Gh^am Saidar (1). In that decision no reference is made 
to any previous rulings of this Court, and if it is opposed to those 
rulings we canuot look upon it as over-riding the authority nf a 
seri^ of ^es in which the same prinmple has been consistently 
laid down. In the case of Bkagwan v. M(^hab^^ Singh 
(2) it was held that in a suit to enforce a right of pre-emption in 
which the plaintiff impugns the eofrectn^ of the price stated in 
the instrument of saje, although the burden of proof primd 
fmu is on Mm to show that tte property h^ h®en sold below 
the stated pri<^, yet very slight evidence is ordinarily snffi- 
(aent to wtablish Ms case, and when such evidence is given it rests 
upon the defendants vendor and vendee to prove by cogent 
evident that the stated prh^ is the oorr^t ojie. The ruling was 
followed in the case of 8heo Pargaah v. Dhanraj Dube (3). 
The following extract from the judgment of Edge, C.J., has 
a direct bearing on this case. Referring to the rule laid down 

in the mm last cited, the learned Chief Justice says : That 

role is that, in the first instance, the plaintiff who alleges the 
price to be fictitious must give some primd facie evidence which 

(1) (19C^) I. U U., m Ml.. 617. (3) (1383) 1. L, E., 5 All., 184, 

(3) (1887) 1. L. B., 9 All, 235, 
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would lead to the presumption that the price mentioned in tte 
sale-deed was not the real or true price. Saving done that, it 
lies upon the vendor and vendee, who set up the price as tne 
and genuine, to give such an explanation by evidence as will go 
to rebut the presumption raised by the plaintiff^s evidence. As 
a general rule how can that be done ? The plaintiff in a case ef 
this kind would not be a party to the transaction out of whicl 
the sale to the stranger arises* He would not, as a rule, have 
any actual knowledge of what the real price was. Tn the major- 
ity of cases the only primd facie evidence which the plaintiff 
pre-emptor could produce would be either evidence showing that 
the vendor or the vendee had made an admission that the price 
was fictitious, and this could only happen in rare cases, or evidence 
showing that the market value of the property was so much Im 
than the alleged price as would lead any reasonable man to come 
to the conclusion that the alleged contract price was not the real 
price.^^ Again, in the case of Agar Singh v. Baghuraj 8ingl{l) 
it was held that in suits for pre-emption where the Court has 
come to the conclusion that the price alleged in the deed of sale 
is not the true contract price, and where it cannot ascertain the 
true price by reason either that the vendor and vendee refused to 
disclose ®the same by their own evidence, or their evidence can- 
not be believed, the Court should ascertain if possible what was 
the market price of the property in dispute at the time of the sale 
and accept the market price as the probable price agreed upon 
between the parties. In diir opinion the decisions just cited are 
distinct authority for the course adopted by the Courts below* 
The plaintiff by showing that the price entered in the sale-dead 
was greatly in excess of the market value of the property audby 
giving evidence of the price paid on sales of other property in the 
village and in the vicinity was held to have discharged the burden 
which primd facie lay on him. That being so, the onus 
transferred to the defendants and their evidence to prove that 
Es. 3,500 was actually paid was not accepted by the Courfe 
below. In our opinion on the authorities cited this appeal 
not succeed. We accordingly dismiss it with costs. 



(1) (1887) I. L. R., 471. 
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priEcipte wMch should gaid€ Ooucts in matters of this kind* He 
held that the evidence adduced by the plaintiff had the effect of 
shifting to toe defendant vendee the burden gf proving that the 
sum ©nlerai in the sale-deed had been actually paid. He 
d^slined to accept as (x^nolnsive evidence the fact that Es. 3,000 
h^ been paid in toe presence of the Sub^Eegistrar, and on con- 
sideration of the evidence as a whole he agreed with the lower 
Cfe^nrt tl^ there was absolntd.y no reliable proof to what was 
r^ly |»id^ and held that the Court was right in adopting the 
fair market value as the best indication of what the price was* 
The defendant vendee comes here in second appeal* 

It is contended on his behalf that the Court below was wrong 
in rejecting the evidence contained in toe deed and in toe 
admission before the registering offi(3er, without rebutting 
evidence that any portion of the alleged sale price had not in feet 
been paid or had been returned, and in support 6f the contention 
reliance is placed on the decision of the Court in B. E* O^Oonor 
v. Oh^am Saidar (1). In that decision no reference is made 
to any previous rulings of this Court, and if it is opposed to those 
rulings we cannot look upon it as over-riding the authority nf a 
seri^ of oases in which the same prindple has been consistently 
laid down. In the case of Bhagwan ^ingh v. Bingh 

(2) it was held that in a suit to enforce a right of pre-emption in 
which toe plaintiff impugns the eofrectn^ of the price stated in 
to© instrument of saje, although the burden of proof primd 
faeie is on Mm to show that the property hm been sold below 
the stated price, yet very slight evidence is ordinarily suffi- 
dent to wlablish Ms and when snob evidence is given it rests 
upon toe defendants vendor and vepdee to prove by cogent 
evident that toe stated pru^ is the correct ojx^. The ruling was 
folow^ in tte case erf Sheo Parish Jhiim v. Dkanraj Dube (3). 
The MIowiBg exlm^l from toe judgment of Edge, C.J., has 
a dkert Imring «i tois fJeferring to th® ^1^ laid down 


U toe mm Msl toe laMrn^ diief Justice says i — That 
Kie if tl^ in toe gist instam^, the plaintiff who allies the 
pri«» to be ictitiwte must give i^me primd faeie evidence which 

(1) (im) I. L, E*, m All.. 617. (3) (1383) I. L, E., 5 All., 184, 

(S) (1887) 1. L. B., 9 AIL, 335. 
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On the 15th February 1905 the plaintiffs applied to make 
decree absolute. The judgment* debtors other than Sakina Bibi 
obje,cted that the decree against them had already been made 
absolute. This objection was allowed, but the decree was made 
absolute against Sakina. The plaintiffs then applied for executioD, 
and the defendants other than Sakina objected that the decree was 
barred by limitation. The executing Court (Subordinate Judge 
of Moradabad) held that execution of the decree was barred so far 
as the other judgment-debtors were concerned but not as against 
Sakina Bibi. Against this order the decree-holder appealed to 
the High Cotirt. 

Babu Jogindro Nath Ohaudhri and Maulvi Muhammi 
I shag ^ for the appellant. 

Pandit Moti Lai Nehru, for the respondents. 

Richards and Griffin, JJ. — The suit, out of which this 
execution appeal arises, was brought to enforce payment of a 
mortgage by sale of the mortgaged property according to the 
proyisions of the Transfer of Property Act. 

There w^ere a number of defendants to the suit representing 
the mortgagors. A decree against all the defendants was 
obtained on the 25th August, 1900. On the 21st December, 1901, 
the decr^^ was made absolute. 

One of the defendants was, however, a lady named Sakina 
Bibi, evidently a pardah-nashin lady, on whom personal 
Service of the plaint in the suit presented gome difficulties. The 
decree of the 25th August, 1900, was em parte against this lady 
and she applied under section 108 of the Code of Civil Procedure 
to set it aside ; her application was refused, but on appeal to the 
High Court she succeeded, aud on 11th March, 1902, the High 
Court Bet aside the decree as against her and remanded the 
case. A decree on the merits W’^as then pronounced against 
Sakina Bibi. She appealed again to the High Couit but her 
appeal was dismissed, and on the 16th November, 1904, the High 
Court confirmed the Court below. 

On the 15th February, 1905, the plaintiffs applied to make ^ 
decree absolute; the judgment-debtors other than Sakina Bik 
objected that the decree against them had already been made ab- 
late : thin objection was aUowed, but the decree was made absdute 
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J^latly m t!» Mi'hj'F ir?CfO, he^ ?«% 4« m 2 I$t 

l^L M* »f»lii«l mt itfm^'mi, thf ?«$ wu* ## p^rtg^ ftS4 it wm 

iwl »»Mi »i sg^Iifft liefoa on flj« litis M»«V* ir#S, %ihmfmilf» 

wai |As*?^ ©B 111# »erltt agilast tliii ilefendnat, :sn«l li©r spp wfti 
ilswis^i fey tii© H%fe Court m tlis >rw#ai©r, JC^iA A« ftf %lsft tfeii 
tli4! il*cree waf maie tfefnt!it@ on tfe© 27tfe cf Nov^mfe^'T, lfK)S. 
jy^W tint tlif OTil^w of til© lEStli Aafnft, ltOO> an4 tfe# ?^orfiafe«fj^ 
15W4 fesiwtfB tfeein, ©p©mt©4 «« on© &cye# for tfe# •»!© of tfee Mortgaf®4 pro- 
prty ; tliat tfeft joint offfc ■ of tli® of^tri of tlie Slit X^^esmfeor, 10 ) 1 ^ and tfef 
S7lfe Hottwfeir, to m%kt ifeiolnto tlsii ttmtmmpfUmtUM. 

for twwntlom m®ie on tli# Sift Dt^mfeor, mm not larrei % ll»lliit;oa. 
JB^nm Mmi w. JSfar Kwhm Dng (i), 8 i^m Mm’^rrinm^d Ik AH 

(S) iiisd BkaMa Mmwmn v. M«h Rngah (iS) reforri'cl to. 

The suit out of whieh t'n« appeal aroce was br 'Ugbt to enforce 
payment of a mortsago by sale of the mortgage*! properly 
accord m§ to the provisions of the Transfer of Property Aet 
There w#i» s number of defenitnls to the soil repreienting the 
iiior%igoim A decree agsinit all the defendants ww obtained 
on lit S5th Angttiity 1900. On Ihi 2!st OtOfiatiir, f^l^the 
decr» was made abwinle. One of the defend anti wss^ loireveri 
a lady named &i:ina BiM, evidently a fariuk^mldn lady. On 
whom perional ierv'ic^ of the plaint in th© suit profiented some 
dillonllm The decree of the 25lh Augnstj 1900, was ez jnrt$ 
i^insl Ihia lady, and she applied under section 108 of the Cod# 
of Civil ¥ifjmiw 0 set it aside. Her applimtion w« f«fe«iy 
bmt on appeal to tl® High Ckiiirt she succeeded ^ and on lltli 
March, lilB the High OnrI set asid® the decree as against 
her and reminded the mm. A dt cree on the merits was then 
pionoanc^d agaimi Sakina BiH. She appealed again to tl# 
High Conrfc, but hm appeal was dismissed, and on the ICsh 
Hiv#mb«| li§4, Ih# High Court a^nirmed the Court below. 

•Firit JCo« S ©f fmm ^ imtmkf Sfe#il:|i Mat!* Balfesfe, 

AMtiomal iaift bf tfet i7tfe of A^rii 1&I>4 

(1) (ia«) L K m.. Si All, m (S) (l"0^ I, E. K., 27^ All, mi. 

|t) Wetfely 190^ p. 184. 
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the previous hearing will not be allowed to reopen the case ” Oa 
the 15th February 1905 the plaintiffs ^ip plied against alltb 
defendants to make absolute the decree of the 16th November, l9l)| 
treating that decree as the decree in the suit. The order a%J 
for was made, but only against Sakina. This application ^oa! 
be a step in aid of execution unless the argument of the respoai- 
ents is sound, namely, that there are two separate and dh&e| 
decrees. We have already shown that in a suit like the presiii 
any decree exce])t one joint decree would be contrary 
In iSAam Sundar v. Muhammad Ihtisham Ali (1) it was kid 
that in a suit for foreclosure there could only be one decree. Tk 
principle of that ruling is, in our opinion, applicable in the pie- 
sent case. We think as far as possible we ought to construe the 
decrees and oideis of Courts of justice as having been in accord- 
anoe with and not in opposition to the law. Acting on this 
principle w’'e hold that the orders of tl e 26th August 1900 and 16ih 
November, 1904, between them, operate as one decree for the sale 
of the mortgaged property : that the joint effect of the orders of 
21st December, 1901 and 27th November, 1905 was to make 
absolute this decree, and that the application for execution iBsk 
on 21 st December, 1906, was not barred by limitation. TTekTe 
also been referred to the case of Shaida Husain v. Hvh Emin 
(2). In that case as in the piresentcase a decree obtained agak4 
several mortgagors w^as set aside against one of them on m 
application under section 108 of the Code of Civil Procedure jlk 
case was remandel, and tie defendant against whom the deer^ 
was set aside succeeded in reducing the amount due on foot of 
mortgage. This Court made a decree regulating how the deci^ 
was to be executed against the several defendants judgmeul- 
debtors. It is argued that the Court here recognized that there 
were two separate decrees. The learned Chief Justice after 
stating the facts and referring to the case of Bhura Mai v. ffa? 
Kishan Das says : — This is an anomalous state of things aui 
could not, as it seems to us, have been contemplated by the fri- 
ers of the Code.’^ In the present case the decree against feHui 
is or a larger amount than the decree against the other defeui- 
ants, but Mr, Muhammad Ishaq has visely vaived in 
(1} (1905) I. L. R., 27 AIL, 501. (2) Weekly Notes, 1902, p. 184r. 
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nuldrg Siikinii .1 mrir. W} ctii dear^v wai mhle 
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md t\r l¥uu Vmn tini Bak «4 all *he m Jtgaare I pp*- 
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T!]« lAd.ntuI'ijai im rear 1^^ Ir-en in pwt- 

ciitiBg m-liat tiifii^d uii% t<'> an hun^ 4^ md lire4 pd$ ekiia 
wilLom any ttana*e*#«i?*y d^lny, and lu\lh:j: at k^t i^af/ef€iieiiy if 
the ftfiorto kA>w ilaail'*, Lt* will be* denriyel a]tngt4ber rtf |% 
fruik »>f liiJi liltg&tion* 

Tne eonteatioa of the res|rtrplont k ijnt t^:ert fwo 
one agaiiiHfc thton and other a/ain-ii Sukini. anti ilat the 
decree against them k barred by limiiatfun, Xow, having regard 
to the fact that the mortage wa-? a joint mortgage* a decree for 
l!ie mh of Ihe prajiertj against tlie rt^ponclents in the alxiene# af 
Sukiaa BiM would ba^e lieeB contrary to the pTOviiiaos of the 
Transfer of Properly Act : so also woaM hare been t ^imim 
agaiii4 Sakiaa BiM in the ab^nee of the re^|)oiideats. In tlic 
amnectecl Ap^ml the lower Court has held that tlie ilecree even 
agtinsl Sabina BiM'^^nnot be oxeeiitid. Mr* AMI Lai 
that wien tl» High Cfcart get aside the en decree it jsbonld 
perhap hare mt aside tlm whole chicree and not merelj the decree 
as agaiasl Stkina BiM ; hut it did not do m ; it fet aside only 
a^inst Sskiaa. He referred f s to the caai of Bhmta Mu I r» ffar 
KuMn Htr # ( I )* TMi rase certainly sng^^sU that the Coarfc should 
Imve set aside the whole decree. Bat this geems to ms a pare 
teehnicidity* The High ConrI in doling with the appeal of 
^kina m the llth March 1902 in efeet i^al! : — We set a-iie 
iif€r» tecaote we hold that ^kina wm not serral : the case 
will be I eMnded and tried oat on the merits in her prc«EC% 
bat tho other def^*iidaiit8 ivto were prefanl and reproseated al 
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Lewis r. Camplell (1) and Liam TululT Singh v. JBiseswar Lall Saho 
referred to by Knox, A. C. J. ^ ^ 

The facts of this case suiBfieiently appear from either of the 
judgments. 

The Hon^ble Pandit Sundar Lai and Pandit laX Nehru^ 

for the appellants. 

Sir Walter Colvin and Babu Jogindro Nath Ghaudhri^ for 
the respondent. 

KnoX; Acting C. J. — Thre present appeal arises out of a suit 
brought by Rao Girraj Singh and others to recover a sum of 
Rs. 44^614-4-9 from one Mill Chand, who died after the case was 
decided in the Court below and who is represented in this Court 
by the respondents. The case set up by the plaintiffs is that Mul 
Chand^ who was an old and trusted servant of their father^ Baa 
Umrao Singh, wished to borrow a sum of Es. 2^000 from S^k 
Udai Ram, The latter declined to lend the money 'to Mul Gbaud 
except upon a bond executed by Rao Umrao Singh. At the 
request of Mul Chand, Rao Umrao Singh did , execute a bond ou 
the 30fch ISTovember 1870 in favour of Udai Earn, Mul Gbaud 
undertaking to pay off the bond when due. He did not do so ;bal, 
at his request, Rao Umrao Singh executed fiesh bonds from tinse 
to time^on the same understanding. The latest, of these was a 
bond for Rs. 16,000, dated the 1st November 1887, payable in 
two years. No payment having been made on account of the 
bond, the obligee Udai Ram brought a suit on the 30th October 
1895 against Rao Umrao Singh to recover Es. 15,000 prindpal 
and Rs. 22,139-6-6 interest due under the last bond. The sail 
was at first dismissed on a technical ground, but on appeal the 
case was remanded by this Court and resulted in a decree fe 
Es. 48,288-16-6 in favour of the creditor. During the pendencj 
of this suit, Rao Umrao Singh died and his sons were brought upon 
the record as his legal representatives. They ap.P®9,led aganisl 
the decree, but whilst the appeal was pending in this Cburt, fliey, 
on the advice of their counsel, entered into a comprpmise withtb^ 
creditor, whereby they bound themselves to pay Rs. 61,000 to 
decree-holder. On this compromise the appeal was 

On the 6th November 1902, they paid a sum of Es. 4^ 
out of this Rs. 61,000, They havd’now sued to recover from 
{!) (1849) 8 C. B., 545. (2) (1875) B. E., 2 1. A., Uh 



miM xsitxj mzmmm umim bM 

Court my'drnm fci expita llel^iwo agsiasfc mj of tib© defend- 
aiite for say grtster mm limn tbo Bum deeraod sgsinst It© defend- 
ittli olltr t!»!i Sskins. W© do mt> Ifdnk tfaafe there is anylbmg 
ia«>n»irieal wilh our Jiidgm* in the ease just referred to. On the 
contrary we think that the Oonrl was clearly of opinion that there 
cottid only hOj ia effeefej one decree in a snit like the preheat* 
We allow the ipf^al anti set a^de th^e doeree of the lower ap|»llate 

Court anil direct that conrl to restore the execnlion tase and 

0 

proceed according to law^ allowing the decree to be execnted 
against all the Judgrocnt-debtors for the amonnt decreed against 
the defendants other than Sakina Bibi just as if the decree 
against the latter had never been set aside. 

Appeal decreed, 

APPELLATE CIVIL. 


JBip^re Sir C^m^rje Kd*fX, Aciit^j Clirf Justine, a^id Mr. Jmtice Aihman. 
GIEEAJ SINGH axb othebs (PiAorms) v. MUIi CHAND 
(DeFB3IJ>A2?x).* 

Aei M(s, XV oflBll (XmimnZimUutimAci), mledmU II, artielesBl «J8a— 
m hmd fg. r«r#r m^mg &f whwk m third fmHg' ha* 
^ Jh4t M th* hmpi-^Cm^mm0 %r Mrs gfgh$igm*-^Bu4i i$ 

rmomr mffmg ^Ad mdsr 

ms. liOTrtwii m b tmni fr&m tJM* Tli» sols of I'li# Sesd 

wm U. S., Bnfe ttf mm&f wai la f%e% hmmwsd for tlif um &i, mi wt§ t% 
0tt« M. Fro® tiat to tlaw IN# ®rlgla»l Iwad was tsmwei, mui alt!»lfly m 

B. iiti ttpda tt@ last feofti and o^fetiagi a for a krg© sma of mmeg 

sgaiasfc list Eeirs of H. S. The appsaltd to tli© Higli Court, hut 

^adiag thi #at©w4 iato » tumfxeuaim wItB tli# pltiafciff oa tfa# Mmi 

of wMmhg agnM to to tli# pMnUM tk& mm of 

Bs. Bmi m*is of tht MIgh CmrL Vpm the 5th of Hovealigr IMS tli# 
liilfi of m S. |»I4 fklatiff imrm-h&UBr la pummmm of tills mmprih 
ai»t Bi, 40j,CW, sai oa tB# ITtli of Jaly ISOa ih&g lastifeatei a salt a^iast 
M, to rccoTtr tli« a«oa»t $o pi4 »»4 ta«ir eosts. Ilsid ih%t oa tli« ftcii 

C, S. was Bot a tiiftlf for M, feat tli# prlaolpal ifofetor, altfeoiigli tfee mmef 
wm k^rrowtl for M/i fe#*# it j ifeal Ife# meat m tfe« 6tfe of KoTtm- 

Mf 1^3 i» «f tfe# mmpfpmim referred to afeore was aofc gmlui- 

Idtl^ *»i Itol tM If Irt of U. i. wir® eatltlfd to r«j#ovtr from M. fefe# siw 
4#,IW so pii witfe feat aol fcfe# eo«ts cf tfe# Hlffe Coarl, ia 

ff Sfffti #f wfeiefe tfe« full w»f fearrA 


• Ii»t A|t |«4 Mt. 7 $ of ltd#, from a tkerm of H, BatMi Safeorii* 
*ifet« M%9 of Mmm% tfee MIfe of 3LW. 
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1907 Mul Chand, and was Umrao Singh’ his surety, as the Court below 

' ft TT.T> A T tas held, or was the borrower in 1870 and the obligor in 1887 Eao 

SiNOH Umrao Singh? 

-y. 

Mtrji Chand. To quote from the words used in the first plea taken in the 
memorandum of appeal, was it the case that between Udai Earn 
and Mul Chand the relationship of lender and borrower did 
not subsist,” and was Udai Earn neither bound nor entitled to 
sue Mul Chand for the recovery of the debt in suit ? 

The original bond in 1870, the subsequent bonds renewing 
the same, including the last bond in 1887, were all of them 
bonds executed by Umrao Singh and Umrao Singh only. MiJ 
Chand’s name did not appear on any one of them. They were 
all registered bonds, and if they stood alone there could be but 
one answer to the question stated above and that answer was that 
Umrao Singh was the obligor. The only other evidence pointed 
out to us as bearing upon the point is the depositions of Eao 
Umrao Singh and of Mul Chand. A careful consideration o£ 
that evidence makes it impossible to hold otherwise than that the 
money was lent to Eao Umrao Singh and not to Mul Chand. 

At page 7 A we find Umrao Singh deposing as follows:— 
Mul Chand said to me : — Udai Earn does not trust me, I 
reside at'" a distant place. Please execute a bond. I am liable 
to satisfy the same’”, and again at*page 9 A : — I had trust in 
Mul Chand, but the plaintiff had no trust in him, and for this 
reason I got my name entered in the bondr-” 

It is equally clear from this evidence that, although Eao 
Umrao Singh borrowed the money, he did so merely to hand il 
over to Mul Chand. It is not shown anywhere that he derivrf 
any benefit from it, but if Umrao Singh had not signed the bond 
of 1870, Mul Chand would not have obtained an anna of it from 
Udai Earn, and if Eao Umrao Singh had not renewed the bond, 
Udai Earn would have long ago sued Eao Umrao Singh upon th^ 
original bond. 

The Subordinate Judge relies upon a passage in the deposition 
of Mul Chand (vide page 14 A) where he says : — Eao UmW 
Singh used to stand surety for me and signed the bonds in this 
way on every occasion also upon the language contained in the 
plaint (vide paras. 4 and 5) ; but he does not seem to hav© giv^ 
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Bi* iS4-0*S bc4ag iaearri^I hy th^m in ilm High Ooirl. 

Ifti to the iait wm— li?t, that the elaim lit 

ieftmiani wa§ harredl bj limiiatioii on the greatid tlial the e^me 
of actioa sgaia^t the defeadaat srw, boI oe the 5zh 
1902p whm the plaiaiiffi paid the Rs. 40jW)0, but on th# 3iit 
October 1$5% flie date whea the bead exeented by Rao 
Uiarao Singh fell die ; next, that the debt dm by Rao Hmrao 
Siagh eoald aol have beea legally eoforct-J against the plaintiffs 
or their properly and that they wrongfully entered into the 
«>iapromise. Thi« amounts lo the eoutentioa that the paymeal 
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Uinrao Singh wa®, so far as tFclai Ram was conceruedj surety for 
Mul Cimnd. Similarly^ ha held in respect of the subsequent fionds 
that in them all Mol Chand was the principal debtor and Umrao 
Singh the surety. The last bond so renewed was that of 1887 , 
(ii)lie ^ymeut made by Girrtj Singh and otters wasjmiily 
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1907 considerations of what may be fair or proper aocording to 

Gibbaj highest morality. To support such a suit there must be an ohliga. 

Sikuh tion expressed or implied to repay. It is well settled that there 
Mtrx Chaku. is no such obligation in the case of a voluntary payment by 
AofB'sdebt.^' 

The payment by the plaintiffs in the present case was not a 
voluntary one. It is true that it was arrived at" by compromige 
but the compromise arose out of a suit brought to recover the 
money, a suit which was stoutly defended/a suit in which the 
defence was unsuccessful and which Eao Girraj Singh and Us 
party carried into appeal. 

In making the payments which they did on the 5th Novem- 
ber 1902, the plaintiffs lawfully paid Es. 40,000, not intending 
to do so gratuitously, and Mul Chaud has enjoyed and still 
enjoys the benefit thereof. 

This determination renders it unnecessary to examine the 
other pleas raised in appeal, especially as the 6th plea is not 
pressed. 

The appeal must be decreed. 

Aikman, J. — ^This appeal arises out of a suit of a somewh^ 
peculiar nature. In the Bulandshahr district there lived one 
Eao Umrao Singh who owned large estates. He had in his 
employ one Mul Chand, an old and trusted servant, who had 
been in his service since the Mutiny. In 1870, Mul Chand 
wished to purchase some property, and for that purpose he apiW 
to Udai Earn, a money-lender of the^Meerut district, for a loam 
As Mul Chaud was not a resident of those parts and had no 
property, Udai Earn refused to lend him the money, but offerd 

to let him have the sum he wanted, namely, Es. 2,000, if his 

master, Umrao Singh, stood security for him. 

Mul Chand accordingly applied to Eao Umrao Singh, and 
latter, at Mul Chand^s request, executed a bond for Es<. 2,000 k 
favour of Udai Earn and his father. This® bond is printed si 
page 12 of appellant's book in F. A. No. 236 of 1897. It bears 
date the 3rd of November 1870, and begins as follows T B0 
Umrao Singh, declare as follows ; — I have borrowed Es. 2,0(K) d 
the Queen’s coin from Lala Khub Chand, and brought it to UJ 
use.” The obligor covenanted to pay the money on dematt4 
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wtigiit to Ilf list M wm i§dmg will tl» 

t#r»i #f M riMltieaii to writing, m'l It la« Iwi g^mewhgt 

hx in &imitimg miimm wbkh cmb ImrSly Im htmgM wiltr-a 
any of llie proiriw to iattion 92 of tl© Initm BfMmm Aet> 
1872| nor la« le made altowanee for tie faet that mioh of tie 
Itngaagt wta due to Iniiian politen^?. Behind all t-ie honeyri 
WM rt»!?e efideneed ewataally by lie bond^ 

and thm resolve was — Udai Rarjp wm mt going to lend Ids 
money to or npm ih© signature of Mai Chtnd. The bond, dated 
14th May 1893 {mide page 4 A), al^o |K}iiit^ to tbi« eonelii-ioii. 
Still Ims oan there l« any doabt from th© evidence tlial 
throaghoiil Mul Chand, in 1870 and 1S87| intended to pay iMs 
money and to indemoify Rao TJmme Singh for any moneys he 
might have to l»y on tfis mmmt This is ovideni from the 
bond of Mth May 18^ (vidg page i A) and the ©\ideiice of Mnl 
Chand {me page 17 A ad Jimm), 

No ©xprms emtract of indemnity, it is true, appears from the 
evidence, but, as pointed out in Leake upon Contracts (edition 
1878, page 77), a debt for money paid arises where a person hm 
paid money for another under cironmftenees and upon oemsions 
wMA mske il Jail and efaiIsM© that it shoali be repaid j & debt 
or o^ntra^ for 'paymenl may then in geaejml I» impliel in law 
without any aoteal sgreemeal to that effect. See per Maaie, J., 
in jCtfwff V. Qamykdl (1). 

The leam«i advocate for the appellants took his stand upon 
•tolion 6® of the Indian Contract Act, 1872, bat the mse seems 
to fall mihtr within the words, oral any rate the spirit, of ««^tioii 
70dftli0Acl* TI» omdasl and language used by Mnl Oband 
oa «oh #«»aoa when the bonds were renewed, if they mean 
anytoing al all, mean tl»t Rao Umrao Singh was not intended 
to pay the mosey due under the tond gmlnitously. The 
circamstaaoM di#cli»a such a filiation m was describe by their 
Lordship of the Privy Cfenncil in Bam fyML ^ngh v. 

MmI 8'Mhm (2) where they lad to insider a <»avei« »s©, and 
»y : — Il m not in every cm© in wMeh & nan has beneited 
by the mmey of another that an obHgation to lopay that 
money mm% The qmeilion is not to be determined by nice 
(I) (im) 8 a m. m (tars) n. 3 l a., m. 
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1907 Singh died and his eons were teoiight upon the record as Ms 
0x3aBA7" representatives. On the 2nd of January 1900 the Sahor- 

SiNOH dinate Judge passed a decree against them for Es. 37,139-6-6, 
Atvi Chand. together with interest pendente Ute and costs ; in all for 
Es. 48,288-6-11, with future interest at the rate of 6 per cent, 
per annum. Against this decree the sons appealed to this Court, 
but, acting on the advice of their counsel, they compromised the 
case, undertaking to pay a sum of Es. 51,000 to the plaintiff, and 
the appeal was thereon withdrawn. Out of this amount of 
Es. 51,000, the sons of Umrao Singh paid Es. 40,000 to TJdsi 
Earn on the 6th of November 1902. On the 14th of July 19C8 
they instituted the suit out of which this appeal arises, to 
recover from Mul Chand the amount they had paid, namely, 
Es. 40,000, together with Es. 964-9-3, being the costs which 
they had incurred in the High Court. The suit has been dis- 
missed by the Subordinate Judge, and the plaintiffs come here 
in appeal. 

The costs of the High Court were paid by the plaintiff's on the 
29th of the March 1900, i.e., upwards of three years before the 
institution of the present suit, and the claim for that item is 
clearly time-barred. Although a plea is taken in the memoran- 
dum of appeal in regard to this item, it is not supported. In the 
plaint in the present suit it is alleged that all the bonds mentioned 
above were executed by Eao Umrao Singh as surety for the 
satisfaction of the creditor and for the benefit of the defendant.** 
It is quite clear, however, from the bonds and from the evidence 
in the case that Umrao Singh was indebted to Udai Earn as a 
principal and not as a surety, the only resemblance to a surety 
being that he himself did not benefit by the money which tJdri 
Earn lent to him on bis credit, and that the money was handed 
over to Mul Chand. The main defences to the suit were that 
the claim was barred by limitation and that the payment of 
Es. 40,000 by the plaintiffs was in reality a gratuitous paym^i 
which they were not obliged to make. The learned Subordinate 
Judge found for the plaintiffs on the issue as to limitation, but he 
held that the act of the plaintiffs in compromising the case was a 
wrongful act. He further held in regard to the bond that ^ 
transaction; namely; the execution of the bond by Eao 
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will ifitercfl ftl lilt file tf Jl«ri-S-0 pBreenl. |w menmm. Tie 
l0fta nut h&viof litta repaid, tie bend wt.^? receweci ea II© 25lli 
Oetober 1876, by llie etemtim ©f a frash b©ad by Em© Umra© 
Siigl for Es. 3,500, beiag tie priaeipal mA iatereit cla© oa tie 
ini l»ad* la this k)ad Bm Umrao Siagli milmilled 11© mosey 
lo be due hj him miMi agreed to pay it on demtad with iatereslal 
lie fiame rm^ as that ixecl in the first boad* The gemad boaci 
B 0 | hmviag beea smtigfied, Ilrarao Siagh executed on the 
15th of STovember 1879 a third boad in fswour of Udai Rain for 
R«. 4,CM)0 on account of the mmoniit dne by him nneier the load 
of lb© 25th of October 1876. He covenanted to pay this amottnl 
in two years with intenst al the game rate as that #|reeifiefi 
in the previous bonds. This debt not having teen paid, Rao 
Ummo Singh, on lb© Isl of Kovemter 1887, exeented a fourth 
tend for the sum of Rs. 15,000, which, as Ih© tend recites, had 
b«n found due by him on account of the bond, dated the 1 5th 
of Jfovemter 1879. He covenanted to pay this amount within 
two years with interest at the rate of 1 per cent, per mensem. Ail 
these tends were registered, and it will be notice that in none of 
Aem is mnj mention made of Mnl Chmnd. Mul Chand was 
emmmined mi i witntss in the suil wMdb tJdmi Emm brotighi to 
rtwver tibi tmonat due uadar the Ml mentioned bdW. His 
deposition is prints mfe p^t 13 of the appeHsnl’s paper te A in 
this case. With reference to the bonds he »ys, at page 17 
m 8-—^* On none of tkp oewsioas when the bonds were renewal, 
did the plaintii (i.c., Udai Ram), ©onaent to my joining the Rao 
&hib in the execution of the tend.^^ The last tend not having 
been ialisfiei, Ud« Ra% on the 30th of October 1895, i»«., just 
within the six years period of limitation from tte dale when the 
mon^ was payable, in&litiitrf a suit gainst Eao lJinj«> Singh 
to recover the amount due under the tend which by Ais time 
had swelled to upwardi of Rs. 37, (XX). On the 28rd of Aug^l 
1897 the then Smterdinate Judge dismissed Udai Rtm^a suit on 
a preliminary pink The plaktil appealwi to this C«irl, and, 
0 ^ the I2th April J80% rise decr« of tile Subordinate Judge dis- 
mMlng the sail was set aside by this Court and the mm remand- 
ed under section 662 of the Cteie of (Xvil Premdure for decision 
on ft© merite, Brfore the luit widd te disp«©d dE Rao Ummo 
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under the said bond, including kitorest^is Es. 28,000. As tijg 
item has largely increased, and with reference to the wording rf 
the bond the aforesaid Eao Sahib is liable therefor, though he haa 
not been benefited by this bond and he signed it for my sake, it 
is necessary for me to pay this money to the Eao Sahib and I am 
liable to pay the same to him.” Accordingly Mul Chand coy. 
enanted to pay to Eao Umrao Singh Es. 28,000, « with interest at 
at 1 per cent, per mensem, and as security for payment hypotbe. 
cated some zamindari property belonging to him. Eao Umrao 
Singh, however, absolutely refused to renew his bond in favonr of 
Udai Earn and declined to take the bond which Mul Chand had 
executed. 

Mul Chand has died since the institution of this appeal andli 
legal representatives have been brought upon the record. The 
learned counsel in supporting the decree of the Court helow La? 
argued, first, that the suit is barred by limitation, and next, that 
the plaintiffs are not entitled to recover as the payment of 
Es. 40,000 by them was a gratuitous payment which they were 
under no necessity to make. I may mention here that in the writ- 
ten statement filed by the defendant there was a plea to the effect 
that he had spent about Es. 4,000 out of his own pocket in defend- 
ing Udai Eam’s suit, and that he had done this on the expr®^ 
agreement of Eao Umrao Singh and with the knowledge and 
permission of the present plaintiffs, that he would be freed from 
liability* No issue as to this was framed in the Court below, and 
no reference to the plea has been made by the respondents’ coun- 
sel, so it is unnecessary to allude to it further. 

On the question of limitation, I have no hesitation in agreeing 
with the Court below. The suit is brought within three years of 
the date when the plaintiffs paid Es. 40,000 in terms of the com- 
promise, and it was upon making that payment that the plaintife 
became entitled to recover. The suit is within time whether tic 
case be considered to fall under article 61 or article 83 of tie 
second schedule of the Limitation Act. 

Coming to the second ground of defence set up on behalf of 
respondents, I am of opinion that it cannot be sustained. B ^ 
argued that the payment by the sons was gratuitous, as they W 
a good defence to the suit, ar^d that when the payment'wftS mcdl 
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SiBgh, mt&i Id far aa I76si Ram was eoncerned, th^ of a enrefy 
for Md Oliaad ; tfm£ Mol Ci^ad was the priaeipal debtor ; 
that 0dai Barn’s claim as f^inst him was barred, and t^t the 
sarefy, i Umrso Siogh, was therefore absolved from his obli- 
gations to discharge the debt. In my opinion this view of the 
Subordinate lodges cannot be snpported. On the bond as it stood 
the obligor, Umrao Singh, bad no defence to Udai Ram’s soil, 
as by it he rendered himjelf liable are a principal for the amount 
seonred thereby. It appear to me impossible to hold that Eao 
Umrao Singh was absolved from liability by the failure of Udai 
Earn to institute a sirit gainst Mul Chand, The evidence leaves 
no doubt whatever that the money was borrowed by Umrao 
Singh from Udai Ram for Mul Chand ’s benefit and at his request, 
and that the kmds were renewed from time to time at Mul Chand’s 
request. It is farther proved in my opinion that Mul Chand 
undertook to discharge the bonds when they fell due, that is, he 
undertook to indemnify Udai Earn. The evidence discloses both 
an express and implied contract to hold Umrao Singh free from 
liability under the kmds. In his deposition in the suit of Udai 
Bam, Mol Chand said {see page 15 of the appellant’s book 
betwem letters fg) and (k )] : — “ If a decree be {^^^..against 
the Eao Sahib, be wiH bring a suit ^inst me.” 

When the bond of the 1st Ifovember 1887 was not i»id, Mul 
Chand and Udai Earn endeavoured to get Eao Umrao Singh to 
renew the bond again, &nd as an induCOment to get him to do so, 
Mul Chand executed and rostered a bond in favour of Etm 
Umrao Singh. TMs bond is printed at page 4 of the appellants’ 
book and bears date the 14th of May 1893. Its language throws 
an important light on the real nature of the transaction. It 
opens as follows : — 

“In 1870 I sfex^ in need of money and could not get it by 
my own exertions, so my master, Eao Umrao Sngh, executed on 
my request a bond for Es, 2, IKK) on the 25th of October 1870, in 
favrwP of Udai Earn and made it over to me Subsequently I 
renewed the said bond from time to time in the aforesaid manner. 
At last, on the 1st of Novetater 1887, a bond for Rs. 15, (XX) was 
executed on the admission of the said Eao Sahib, and I got it 
registered on the 10th of November 1887. Now the amount due 
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may be liable for tbe decree. To^^tbis extent I would allow the 
appeal, I would direct that the parties pay and receive costs ia 
proportion to their failure and success. 

By the CoimT. — The order of the Court is that the decree of 
the Court below be set aside and that the appeal be allowed to tMs 
extent, namely, that a decree be passed in favour of the plaintiffs 
for Rs. 40,000, together with Es. 3,280 interest, up to the date of 
the institution of the suit, thereafter interest up to the date of 
realization at the rate of 6 per "cent, per annum. This decree will 
not be against the present respondents personally, but willbereab 
ized from such property of Mul Chand as may be in their hands 
and as may be liable for the decree. Quoad ultra the appeiis 
dismissed. The parties will pay and receive costs in both Courts 
in proportion to their failure and success. 

Decree modified. 


JBefore Mr, Justice AiTmaut 

ANJORA KUNWAR (Defend ant) v. BABF and anothbb (Pdainxiffs) « 
Act No, XV 0/1877 (Indian Limitation Act J, sections 5 akd 14 — lAmiiaitm 

•^Ap^eal^Lelay in filing appeal due to ajpjpellant bonA fide aecepiit^ 

erroneous legal adcice. 

Where a client hond fide accepts the advice of counsel as to tbe pro^ 
procedure to adopt in the course of litigation, and misled by that advice Ms 
to file an appeal within time, he is entitled to the benefit of section 5 of the 
Indian Limitation Act, 1877. JBalwant Singh v. Gumani Lam (l), Nr%j Mohan 
Las V. Mannu JBidi (2) and Kura Mai r. Lam Nath (3) followed. In re Vdet 
and Lavenshaw (4) referred to. 

This was a suit to eject the defendant, a parda nishinhiji 
from an agricultural holding. A question of proprietary title 'WM 
raised in and decided by the Court of first instance (an Assistaul 
Collector of Allahabad). Acting on the advice of his pleader, 
the appellant's agent filed an appeal against the decision of tbs 
Assistant Collector in the Court of the Commissioner. On tha 
8rd of April 1905 the Commissioner returned the appeal foi 
presentation to the proper Court, holding that the ap peal lay ty 

* Second Appeal Ho. 617 of 1906, from a decree of W. J. D. BurMtt, 
District Judge of Allahabad, dated the 12fch of April 1905, confirming a 
of Eai Bahadur Munshi Ganga Sahai, Assistant Collector of AUana<*4 
the 6th of August 1904. 

(1) (1883) I, L. B., 6 Alh, 691. 

(8) (1897) 1, Ii. B., 19 AU.. 848. 


(3) (1906) I. Ii. B.. 28 AJI.f 

(4) (1907) 1 K.B., 1. 
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by Hem, ibeir p»tti liaiiilily m fliiidu S 0 »i wm m longer enforce- 
iblt. 1' ^nntt ts^tal to IMh wgnmeni. Al the time when Ih© 
mm were !>f§iigl*J on llie record i» iktoncInBt.^ toU4tiBam% 
there wms a ifntoktiog debt, mi taintoii by immorality, da© frcm 
tbeir fallitr, ami tliw debi iLey trere hrmui hr Ilinda law to dis- 
chmrge^ Tfaesnilagamsfe the sons cannot be held to have been 
kffrdl. He g^^onci provifcO to section 22 of the Limitation Act 
pro?ides l!»l when a defendanl dies and the suit u continued 
againslhisl^al representatiT©, it shaH, as regards Mm, be deemed 
to have been instituted when it was instituted agmnst the deceased 
defendant. I may mention that with regard to this defence we 
sent down an igsne to the Conii below, to ascertain whether the 
sons Eao Umrao Singh inherited from their father any pro- 
perly other than the joint anwstml property to which^they sue- 
ee^ed by survivorship. The Court below found that they inherit- 
ed no such property. Objections were taken to this finding, and 
if it were necessary to dispose of them, I should have little diffi- 
culty in earning to the conolnsion, that having regard to the cir- 
cmmlanc^ under wMch the Knehesar and MnH-nd-dinpnr piopr- 
tim were w^nired by Eao Umrm Singh they were not am^tral 
|Wperli« to which tie mm sno<»d«i by gnrvivoreMp. Th^Iwwn,^ 
mmmd for Iht appellants in support of his objeetton refers to 
what is itii by Mayne in pm. 274 and 275 of Ms Hindu law 
and Usage, and this in my judgment fnEy supports his objections. 
Hoover, it is nnnec^ary to decide tiiia point as, under the cir- 
ciimslaa«» steled, the sons were in my opinion bound by Hindu 
law to py the debt inoirred by their father, a debt in no way 
by iminor^^, out of any properly which had belong^ to 
Heir father, to which they succeeded either by snrvivoraMp or 
iniwiteiias. 

For the tt»ve r«»iii I am of opinion that the appal mral 
sii<»«d in'so far m it relatos to the Es. 40,0(K). I wcmld ther^re 

aside the dwision of the lower CSonrt and deerwin ftvimr of 
the pMnliii for Es. 40,CMJ> toother with Bs. 3,^0 interest, up 
to d#e of iaitiiarion of He suit, and therwfter interwl to date of 
r^imliott al He rate of 6 per eenl. per annum. Thfe decr^ not to 
l» i^insl tl» present respndents prsonally, but to be re^zed 
fri»a mak propj% of Mul Chand as jmsy be in their hands and m 
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to a case where a plaintiff has been prosecuting his suit in a wrong 
Court in consequence of a bond fide mistake of law — see Bnj 
Mohan Das Y. Mannu Bibi (1). It is true that section 14 applies 
only to suits and not to appeals. Bub it has been held by this 
Court — see Balwant Singh v. Qumani Bam (2) that the 
circumstances contemplated in section 14 might, and ordinarily 
would, constitute a sufficient cau^e in the sense of section 6, and 
the reasotf why sectien 14 .is limited to Courts of origind 
jurisdiction is merely because the earlier section had given a 
larger and more unfettered power in the same behalf to appellate 
Courts. In the case of Kura Mai v. Bam Nath (S) it was held 
that when a client bond fide accepts the advice of counsel as la 
the proper procedure to adopt in the course of litigation, and 
misled by that advice fails to file an appeal within time, he is en- 
titled to the benefit of section 6 of the Limitation Act. Following 
these rulings I have no hesitation in ruling that in the exerdse of 
proper discretion the District Judge ought to have admitted the 
appeal under section 5 of the Limitation Act. I set aside his 
order and remand the case to him under the provisions of section 
662 of the Code of Civil Procedure. I direct him to readmit 
the appeal under its original number in the register and proceed 
to dispose of it on the merits. I make no order as to the costs of 
this appeal. 

Appeal decreed and cause remanded. 


JBefore Sir Q-eorge Knox, Acting Chief Justice, and Mr, Justice JOUhn, 
MUZAFFAE ALI KHAK and othbes (PiAiNTirrs) v, PAEBATI ai© i 

AXOTHBB (DBFENDANTs). * 

Muhammadan Xato^Shias — Succession — Childless widow-^Hights of vM&Si 
in ^possession in lieu of dower^Act Ho. IV o/1882 (Transfer ofBr(^^ 
Act, section 6 (d) — Mortgage^Admrse possession. 

Under tlie Imamla Law a widow, if she has no issue alive at her hustand^ 
death, does not inherit any of her husband's immovable property. 

A Muhammadan widow in possession of immovable property of her decease! 
husband in lieu of her dower has only a lien on the property to secure pay* 
ment of the dower debt : she has no transferable interest in the proper^* 

* Pirst Appeal hTo. 222 of 1904, from a decree of Babu Madho Das, SbJw®* 
dinate Judge of Saharanpur, dated the 14th of July 1904. 

(1) (1897) I. L. K., 19 AIL, 848. (2) (1883) I. L. E., 5 AH., &9L 

(8) (1906) I. L. E., 28 All.| 414. 
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IXilfici Jiig#, Til® s|%«l was pmeut^ oa tli® Sam# iaj 
I® II# ^lri#| fladg# y hml fee rejeet^l it m tiiae-lmrrrf, refasiag 
wlal I«1 occurred as fiaffieieat eaose for admittiig 
It© appeal tiaiier tie proviiloiis of seclioa 5 of ifee ludlisa Limi- 
tation Ael^ 1877. Tfee defeadaiit tfeerenpa appeaM to tfee Higli 
Comi. 

J^fea iMlif Mohm Saner ji^ for tfee appellant. 

Sifett Jagindm Math Chandhri^ (for wfeom Bate Birat 
CMf^ra Cfmndhrl)^ for Ifee respoodents. 

Aijkmi:^, L> — Tfee plaintiffs respondents sued to ejeet the 
appellanl^ a parda nishln ladj, from a certain agricalteral 
holding. A qaeslion of proprietary title was raised and decided 
by the Assistant C-jliector. Acting on the advice of Hs pleader 
the ap|»Ilant% agent filed an appeal against the dmimu of the 
Assiflanl Ooll^tor in the Court of the Commissioner. On the 
8rd of April 1*^5, the Commisirioner returned the appeal for 
|r®enlalion to the proper Court, holding that the appeal lay to 
the District Judge. Tfee appeal was presented tfee same day to 
the District J udge. The District Judge rejected the apical, ref joe- 
ing to mmidei what had occurred as sufficient cause for admit- 
ting tee Mfpml under the protisions of seeSon 5 of tfee Limi- 
tation AcL A^insl that order the defendant Mi |feferred 
this app«L The erne has been rmy ably argued before me by 
tee leanijwi vakils on both sides, who have cil«l ail the auteoriliw 
Maring m lie point. Jda doubt in England erronwus advice on 
tee pirfc of a legal advker has i^ently been held not to be a 
efficient ground for admitting an appeal afta: due dale (see In 
ri 0dm MimmeMw (1) j bul^ as I lake it, the law in India 
is not so itricl. Section 14 of the Limitation Act provides that 
in com^ling Ih# ptri^^ of liinitetion for any suit, the time 
during wHeh Ih© pWntiff has been proseonting with due dil- 
gence another civil pwxwding, whetear in a Couii of first insfem^ 
Of in a Omth of appeal ^«nsl, a defendanl^ shall be exicliiied 
wMw prc^^ingis funded upon tee mme of wrion and Ms 

in good faith in a Court which from def»l for 
juriwiietfoii or other cause erf a like nature m unable to entertain 
il» A Bull Btnte of tins Court Ms held tMt iMt motion sppHei 
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was, only their grandmother’s interest was legally saleable and 
they were at any rate entitled to redeem the remainder. 

The Court of first instance (Subordinate Judge of Saharanpnr) 
dismissed the suit in its entirety. The plaintiffs applied to Ibe 
High Court. 

Babu Jogindro Nath Ghavdhri, Pandit ilfoii Lai NAm 
and Maulvi Ohulam Mujtaha, for the appellants. 

Mr. Earamat Husain, ihe Hon’ble Pandit Smdarlal 
the Hon’ble Pandit Madan Mohan Malaviya and Dr. Satisil 
ChandTa Banevji, for the respondents. 

Knox, Actin& C.J., and Dillon, J.— This appeal arises oat 
of a suit for redemption of a mortgage, dated the 28th of January 
1846. We think it well to begin by explaining the array of 
parties. Plaintiffs Nos. 1 and 2 are purchasers to the extent of a 
moiety of the equity of redemption of mauza Lohari from the heirs 
of the original mortgagor. Plaintiffs 3 and 4 are the heirs of the 
original mortgagor and are interested {in the remaining moiety. 
The defendants are the heirs of the mortgagees. The following 
genealogical tree will explain the relationships of the parties 
(1) Ashraf-ul-nissa •= Mahdi Ali = (2) Umda Begam. 

Ghisyawan or Ghisia, 

(alleged by defendants 
to have survived Mahdi 
All). 


Husaini. Piari. Ashkari alias 
^ Afzal-ul-nissa. 


Ishtiaq Husain, Zinda Begam, 

plaintiff No. 3, plaintiff No, i 


Sita Bam. 

I 

Sheo Lai. 

(1) Parbati =s Baldeo Sahai = (2) Sundar 
(Defendant No. 1). (Defendant No. 2). 

The plaintiffs allege that Mahdi Ali was the owner of znaim 
Lohari, |rds of which was his ancestral property, and the reman- 
ing Jrd he had inherited from Miisammat Hingia. He mortgag^ 
Jrd to Sita Earn and Sheo Lai, who, together with Baldeo Saki, 
the son of Sheo Lai, constituted a joint Hindu family at the 
of the mortgage. - ; 
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jiflf t w, WmdM (I) ssi MkM dU t. Jftfar 

Jl# ftlw^ to. * 

A wrlgifti «i»il #f Ibi mmlp^ l»j tty tel 

«f Mi ili ^•itffl#ii Adfirt® to fh& m&rtgMgm Jt&iamjsmi w. IMm 

|l) mf0rmi to. 

Tit p§irfr to s gaarika Him l» Saiiewat I® wery mm§ &i 

niTil jirlfiicltoa. Wi«r« titretof® » SMa Maiamaad*® My hmm af|»ifll« 
Mfey « «MI c#af| g»i€lmB ikI Ii£«i ©f i©ir lafaat eiiHrea, it was litH till 
tt© af Mwl to pfisnai®^ to to valid aod ttofe a ®al« la txteoltoii of 
tl» ©itoiafii la taei a iilt was iia^ng m tto mlaors* 

This wa^ a sail for re4eiBpti0a of a usufraelaary mortgage of 
a ?iltge eriled Lohari executed on the 2Slh ol Jaaaaiy 1846 by 
o»@ Mahdi Ali. The plaintiffs were the mn and daughter of the 
only sarviviDg daughter of Mahdi AH, and two other i^raons who 
bad pnreha%d from the heirs of Mahdi A!i a moiely of their in- 
Um% in the mortgaged property. The defendants were the two 
widows of one BtM« the original iiK>rtgsge haying been 
made in fayonr of Site Ram and Bhm Lai, re*^j^ctively grand- 
father and father of Baldeo Sabai, and at t!ie time of the mort- 
gage constituting with him a Joint Hindu family. 

The defendants contended that m to on© moiety of the morl- 
pjPOf^y it had been sold to Balden M»i by A«hraf-nl- 
M^di Ali, who wm in pimm^iom tter^f 
in lien cff her doiror, by a iale-de^ the 2Tth of May 1868, 
whilst as to tte rther moiety it had been purchasai by Sheo lAl 
at ml© by auction in execatioa of i^rces against the heirs of 
Mahdi Ali on the 20th of March 1861^^ and fmm him had pa«ed 
to Balito Sahai. In the alternatiya the defendante pleaded dial, 
if Ashrif-il-nissa had, according to the Muhammadan law, no 
title which ihe ®aid hsye wsyey^ to Baldw Sahai, the ^wes- 
siOB €if fte latter mnst^be r^rded as adyerse, and had lasted for 
more than 12 years* 

The defendante rtpiiii that if A^hraf-ul-nma had any title 
at all to mm0jf it coaid not possibly extend to more than a ^ 
iha» mmtimg to the Muhaimnsian law. As to the iEN>iety 
dliged to hft?e been piirebased at suction by Shoo IjuI they con- 
tended that the yilkge Itobari was not comprised in the proprly 
which wm sold by aaclion on the 20i;h of March 1854, bat if it 

14 Mm., L A^’tTT. (1) (im) L Ii. » Mi, m 
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It is also pleaded that Baldeo Sahs^i was notj'oint with Ms father 
Sheo Lai, at the time he purchased the 10 biswas from Ashraf-ul- 
nissa, and that having, therefore, lost his mortgagee’s rights 
therein, his possession after the sale must be regarded as adverse 
to the mortgagors. 

On these grounds the defendants contend that the whole of 
the equity of redemption became vested in the mortgagees, and 
that there was, therefore, nothjng left to redeem. The plaintiffs 
in reply state that if Ashraf-ul-nissa had any title to convey, she 
could at the outside only convey her interest as an heir of her 
husband. Therefore, even on the assumption that she had a 
daughter who survived Mahdi Ali, she was not entitled to sell 
what she professed to sell, but only iV> which was her share, and 

her daughter’s, which she inherited, their joint shares being 
As to the 10 biswas sold by auction, the plaintiffs’ position is that 
the village Lohari was not comprised in the property which was 
sold by auction on the 20th of March 1854, but, assuming that it 
was, only the share of Umda Begam was sold, which would be 

and that therefore the plaintiffs are entitled to the redemp- 
tion of all but ;|f. These were in substance the pleadings in the 
Court below, and it was upon these lines that the case was argued 
at the healing of the appeal before us. 

It will be seen that upon these pleadings the principal poiute 
for determination in this appeal are : — 

(1) Had Ashraf-ul~nissa a daughter livipg when her husband 
Mahdi Ali died ? 

(2) If not, what is the effect of the transfer of the 27th of 
May 1853, by her to Baldeo Sahai ? 

(3) As to the remaining 10 biswas, were they actually sold 
and purchased by Sheo Lai or not ? 

As to point (1) the onus is on the defendants. 

[After discussing the evidence the judgment proceeded.] 

Be that as it may, we have, as we have shown above, satisfied 
ourselves that the evidence will not support the finding that 
Mahdi Ali had a daughter by Ashraf-ul-nissa who survived him 
Upon the admission made at the hearing, a widow under Imsmia 
Law, if she has no issue alive at her husband’s death, does not 
inherit any immovable property from her husband. We find that 
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hote pr 0 |»rij t*iOr«ifDre a#:V'»ivea npoa uinia B 2 \ 
mmjm wife^ mwf her t-Bree dau^hter^ and after the deal! 
omI ismie of Iliisaini and Pkri, Iwo of eaid dattgfile: 
properfcj eaiiie to AsLkari, the tMr^l daagLttr. 

Plain tiffk 3 and 4^ w!:.> are t'"e «oii and flangMer, respeei 
of tiie ^SkiA A“i!ikarij iali^ ritod t’.e estate from tlieir mother. The 
plaiiiliffs 3 and 4, iiaving Income entiflad to the equity of 
r@deiii|itioa in the whole propoity i4oM a moiety of il to plaintiffs 
1 and 2. The pkintiffi elaim redemption of the whole of the 
mortgaged property. Bf esae profits are aL^ claimed on the ground 
that the mortgage was tfiecteci before the iisnry laws were repealed^ 
and mortgagees therefore, he only entitled to charge inter- 

est at the rate of 12 per Ciot pe?* annum on the mortgage money. 
The case for the defence k that Ashnif-ul-nissa had a daughter 
by M 


The defendanti intend that if Ashraf-ul-niisa had no dai^h- 
ter who surrivei her fallier, and therefore had no title to c»ii¥ey 
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Tho appellants at once answer tlii& by referring ns to 
M^ossumat Behee Bachun v. Sheikh Hamid Hossein (1), m 
which case a Mahammadan widow^ whose husband died wifehoiil 
issue, had been put in possession of her husband^s estate by tb 
Collector’s Court as a co-heir and for her deferred dower, and 
the question arose as to her position. 

Their Lordships of the Privy Council at page 384 lay down 
the law as follows : — But the appellant having obtained actnd 
and lawful possession of the estates under a claim to hold them 
as heir, and for her dower, their Lordships are of opinion that she 
is entitled to retain that possession until her dower is satisfirf, 
and tho respondents cannot recover the possession of their shares 
unless that satisfaction has taken place/’ It is not necessary 
to say, whother this right of the widow in possession is a Hen m 
the strict sense of the term, though no doubt the right is so stated 
in the judgment of the High Court in the case of Ahmed Hossm 
V. Khodeja (2). Whatever the right may be called, it appears to 
be founded on the power of the widow, as a creditor for her dower, 
to hold the property of her husband of which she has lawfully, 
and without force or fraud, obtained possession, until her debfei 
satisfied,^ with the liability to account to those entitled to the pro- 
perty subject to the claims for the profits received.” 

It will be seen that this is a much stronger case than the one 
before us. The lady was in actual and lawful possession (a ststoi 
to which Musammat Ashraf-ul-mssa,it is admitted, never attainri, 
possession having remained all along with the mortgagees), and 
yet the utmost right assigned to her is that of a creditor to hold 
certain property until her debt is satisfied, with the liability te 
account to those entitled to the property. Such arightcodd 
never be transferable. It is nothing more than an interest ffi 
property restricted in its enjoj^ment to the owner personally, 
and the transfer of any such right is prohibited by section 6, 
clause (d) of the Transfer of Property Act, No. IV of 1882. 

Furthermore, we have held in this Court that such rights alt 
neither inheritable nor transferable — see the decision in 
AHy, Akbar Ali (3). 

(1) (1871) 14 Moo. I. A., 377. (2) (1868) 10 W. R., 369. 

(3) (1898) I. L. E., 20 All, 262. 



bom to her, hut 4ml before the decease of iiar La-^laEds t! m she 
ii eetiiled to a f^Ertli ^hare iu the petaonal e^uu obIj, imlwlmg 
IioE^ielioM tifeets*, tree^^ biiildiBg^^^etc.: ulw takes no mtmmi in 
lha laiMled properly. \fmn lliere are je\eral wblow^, they lake 
the foarth of the peti^onal estate eqiiailj. Bat wLeo the widow 
has ciiiHren, she lakes |th of both persoBal ml real p; 0 |,e;ty. 
If the children^ however^ he not of her womb, sh© is boI eatilleil 
to |th of the real estate.^^ 

Blit it hm beta <»iit©Klad for the respoadeiits^ that ills 
immaterial whether A^hraf-iiBnisj^a Im(1 a daughter or sol ; that 
as ute was in piS*e-sioa of half of Lohuri in lieu of her dow^erj 
she eonld in that rigul cmvey a goid title by the sale-deed of 
the 27th May 1853. T:is is the position whioh was definitely 
taken up by th© t^iinsel for the re^imdents at the hearing before 
mp and this is the interpretaucm whieh he lyiks ns to put on pars. 
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ineffectual as against the daughters Musammat Dmda Begam 
because the decrees which had been obtained^ and which are to k 
found at page 20-A, were invalid as against them, they not 
having been properly represented in those suits ; that an Imamia 
mother cannot^ under any circumstances^ be the lawful guardiaa 
of her minor children, and a passage in Baillie’s Muhammadan 
Law, Imamia, page 232, was relied on. It was also urged that 
it is doubtful whether at the time when the decrees were obtained 
a Civil Court in these Provinces had the power of appointing a 
guardian ad Utem^ but that in any case, even if it is assumed that 
the minors were properly represented in those suits by their mother 
that representation cannot be held to extend to the sale proceed- 
ings. "We think that we ought to presume that Musammat 
TJmda was appointed by the Court to act in those suits as guar- 
dian of her minor children, and we also think that the power ^ 
appoint a guardian ad htem is inherent in every court of civ2 
jurisdiction. The sale proceedings were a continuation of the 
suit which had been brought, and the decrees which had beenob- 
tained, against Musammat Umda in her own right and as guar- 
dian of her infant daughters. The property actually sold, namely 
the 10 biswas, was not her share alone, but was the joint shares 
of the mother and the minors, in other words, of the judgment- 
debtors ; Sheo Lai paid full consideration, and his good faith has 
not in any way been impugned. He has been in possession for 
over fifty years. We decide the third poi3;^t in favour of ther^ 
pendents. On the result the plaintiffs^ appeal will be allowed si 
far as the 10 biswas purchased by Baldeo Sahai are concemedj 
but as to the remaining 10 biswas their appeal will be dismis^* 
Costs will be in proportion to the success and failure of this appeal 
We accordingly set aside the decree of the Court below so far ^ 
it dismissed the plaintiffs^ claim to be allowed to redeem the 10 
biswas of Lohari which were sold to Baldeo Sahai ^ and. remand 
the case to that Court with directions to readmit the suit under 
its original number in the register and dispose of it on the mente 
in accordance with what we have above set out. 

Appeal decreed and cause remanded^ 
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The next a,g!HB§et that* was atldroMed to «? by the 
respondeat was tlirecfetl to ‘i^owing t^-at BaWoo Sahai 5»ad acquired 
a title hj advers® pc<«e*8;on. 
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from Chhannu Lai, the present app^llant^ and executed two pro- 
missory notes for that amount. Chhannu Lai instituted a suit 
to recover the amount of the promissory notes, and at or atat 
the same time Jawahir Lai, with bis brother Asharfi Lai, wb 
is found to be joint with Jawahir Lai, instituted a suit agak^l 
Chhannu Lai for a declaration that the amount due had beei 
paid out of the remuneration payable to, them ofi account of tbir 
professional services to Chhannu Lai. Both suits were disposed 
of in one and the same trial by the Court of first instauce, wliiei 
decreed Chhannu LaPs suit in part, deducting from the amauut 
of his claim the remuneration found to be actually due to JawaMi 
Lai and his brother Asharfi Lai for professional services in cas^ 
in which they were engaged to appear on behalf of Chhannu Ld 
Both parties appealed to the District Judge, who has dismiss^ 
both appeals and confirmed the decree of the Court of fint 
instance. In second appeal it is contended on behalf of tb 
appellant, Chhannu Lai, that the respondents, Jawahir Lai aui 
Asharfi Lai, rely upon a special agreement ; that this special 
agreement, not being in writing, was in contravention of tk 
provisions of section 28 of the Legal Practitioners’ Act, andtkt 
therefore their suit, which is based upon that special agreement, 
is not maintainable. Further objection is taken that the Mil 
brought by Asharfi Lai and Jawahir Lai is bad for misjoiud® 
of parties. As to this objection, it does not appear that Chhanni 
Lai was in any way prejudiced by Asharfi Lai appearing as i 
plaintiff in the suit in which Asharfi Lai was undoubtedlj 
interested as a member of a J oint Hindu family. On the 
tion as to the interpretation of section 28 of the Legal PracS- 
tioners’ Act, I am referred by the learned vakils for the parfe 
to the ruling in Baghunath Saran Singh v. S^i Bam (1), ® 
which it was held ^^The Legislature intended by this seeto 
that all special agreements between a pleader and^hisew 
should be in writing, signed and filed according to the 
of the section. It intended at the same time to leave the pka& 
his full right to recover from his client his reasonable and 
fees for work actually done for the client and also aU 
duly and properly disbursed on his behalf. If a pleader 
{X) {X890)I. L. E., 12 All., 160. 
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If # 

A tjlkat »flT»cpi c«?t 3 !a wli*^ »|i|s#i,Pii 

i^f tilt la mr‘n’Si ca«#f* Oa salt % tiat leiifift* tf> ^eciaf^f fell 

tie i^ltfcibr wt «|> m at fatltliag Mm I0 wt «lf ‘»|gfsjn»i the mmtj 

iKtrrdwifl lili fcaf fijr fmfemlouM j5^•?ld^ *fe»t tit ptmief wnt 

•iititW to » sst-of la tie slia^p# &f 7#afoa^M@ r©maa«*rtt!&a for iffTiCM 
aot»i 4 !!y rmiMtei t!ier® w%% bo s^iefe egfmmmt %% Wfalr^i fey ill# 

X^fsl Frtctitiontri* Ael, leetioa Sf* Mtyhmmth Swm 8ing\r» Sri M0m{l} 

»»d M'lzi^ud^dim r, Mfirim ( 2 | referred to. 

Ilf lH«j ci^e om Jawahir Ltl, who wa« m plea<1er eommeoeing 
prtc&a it Agra, borrowed a lam of 1^200 from Chhannn Lai 
aad exwited two proroi^aoiy mtf^n for th© amoiial. Chhamiii 
Lai inslitakd a miife to imyrtr the araonafe of the promiswry 
oot«, aad at ora1>oiit the Hame time Jawahir Lai and his brother 
Asharfi Lai, who wm joint with him, instituted a suit against 
Oiihaonti Lai for a declaration that the amount doe on the pro- 
mia^ry notes had been gatisfied out of the remoneralion due to 
them oa iMjeoint of their profeiiional mTices to Chhtnaa Lai 
The Ooarl of imt iastasw {&il»r4ifiato Jadg# of Afm| dfepostd 
of both saiti al one and the mme triaL It decreed Chhaann 
ImFs sail in pari, dtdaetiag from the amount of bis claim fte 
remunera^ioii found to be actually due to Jawahir Lai and Asharfi 
IaI for profesiioaal iervleci in cases in'which they were engage 
to appear on behalf of Chhsnna LaL Both sides appealed to 
the I&tricl Judge, who, however, dismissed both appeals imd 
wnirnitd lb® decree of the irsi Court. The present «p|»al wm 
brought by Ohlftnna lAl in the suit of Jawahir Lri and Ashari 
Lii 

Pandit JL L. Sandal, for th© appellant. 

f|!» Kiiur Wath^ for the resf^ndents. 

6biiw::h’, J.-^On© Jawafiir TaI, the respondent, who w»$ a 
pltider cometneing prscHco at Atr^a, borrowed a sum of R^. 1 »2W 

•Sfceai Ho. SSOtf IO 0 i^ ft^m % Stcrt® of H. W. Ayln Eif., 

Diitrlet Jci!|fe of Agrt, 12 t!i of luna lOfS, ^BuSnolisg » 4ecm 

of SIitBiar lal, Ssfe 6 ? 4 !a^ti of Af 3 f% iit^ tSt Wih <if 

Mftf IftGS. 

p) (tW) t h. It, m 7m. ( 2 ) ( 1800 ),!. U E., 13 All, l« 0 » 
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JSeforB Sir G-eorge Knox^ Acting CMefJustice, and Mr, '"Justice Dillm, 
BXJDH SINGH and othsbs (Dbitbndants) v. PARBATI (Pdaintot)# 
Act No, P" 0 ^ 1882 (hidian basements Act section QO--^Zand->holder and 
tenant — Occupation of 'building site in abadi — 'Mrection of permamtd 
bmldifig — Suit for ejectment. 

The defendants were found on. the evidence to he tenants at will of the 
plaintiff of lind in the abidi, the laud having been allotted to their ancestors 
on condition of their rendering service as patvvaris. The defendants had 
ceased to perform the duties of patwaris,, but still occupied the Und, and had 
built houses thereon of a permanent character. Meld on suit by the zamindar 
to eject the defendants, who had denied the zamindar’s title, that the prin^ 
ciples laid down in Neni Bam v. Kundan Lai (1) applied, and that there was no 
Buch conduct on the part of the zamindar as would justify the inference that 
she had contracted that the right of tenancy under which the defendants ori- 
ginally obtained possession of the land should be changed into a permanent 
right of occupation ; neither could the defendants pray in aid section 60 of 
the Indian Easements Act, 1882. Meld also that the acquisition pending the 
suit by one of the defendants of a share in the village in which the land in 
suit was situate did not give the defendants any title to retain possession of 
the site in the abadi from which the plaintiff was suing to eject them. 

This was a suit ^for recovery of possession of certain plots of 
land by demolition of a house and lenioval of the mateiials. The 
plaintiff came iato Court alleging that she was, in consequence 
of a partition, proprietor of a separate share in a village calld 
Lohari, tjiat the defendants were her tenants; that the ancestor 
of the defendants had been allowed to settle in the village and to 
occupy plot No. 3 in the khasra of the settlement of 1862 as a 
dwelling house, and to hold possession of plot No. 99 in the same 
khasra for the purposes of a shop and the tying *uj) of their cattfe 
as tenants ; that about 10 or 11 ) eais ago the plaintiff appointed 
defendant No. 1 as his kaiinda and put him in charge of Lohm 
circle, and that in his capacity of karinda the defendant had Ml 
control over the plaintiff^s share in the inhabited parts of the 
village as well as in the waste lands ; that about 8 or 9 years 
the defendants encroached on plots 71 and 72, which are alii 
back of plot No. 99, by extending their dwelling-house in thit 
direction. The plaintiff did not object to their doing this so loag 
as defendant No. 1 was her karinda, but he ceased to be so, aid 

* First Appeal No, 127 of 1905, from a'decree of Babu Madbo Das, 
ordinate, Judge of Sabaraupur, dated the 14th of September 1904. 

(1) (1899) I. L. R., 21 AIL, 496. 
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on an exfiwa or sfi^a! af^oinent, he mast |»rare one mi^e in 
mtmriium with the prorisioni of the section.” Further on in 
the »ttm© jH<i^in»nt the ruling reported in Snsi-wi^An v. 
Xff,rim Bftkhsh (1) qu oted with appr-oval. In the latter 
ruling Mr. Justice Straight hoW% in regard sections 28, 29 
and 30 of the Legd Practitioners’ Act, that “ what these »;tions, 
in my opinion, did was to mtke pr^ivisions for agreements made 
between pleaders and their clienta^which relate to the jaymenl 
of remuneration in excess of and apart from the amount sllow^ 
in the taxation.” This being the interpretation put upon the 
provisions of section 28 of the Legal Practitioners’ Act by a 
Division Bench in this Court in a ruling which has been approved 
by a Fall Bench, I am bound to follow it. The aU^d i^ree- 
meot is set out in paragraphs 1 and 2 of the plaint iled by 
Atharfi and Jawahir Lai, and according to this agreement 
the sums due to them as their fees in eases in which va&alat- 
namas were filed, were to be set off against the loan of .Jawahir 
Lai. This appears to have been an agreement relating to the 
manner in which payment for future services was to be made, 
and pcwsibly, were the matter re$ integra, I would be inclined 
to hold ftat the ^pwement is not a valid one^ aot having 
been made in writing and signed and filed mi j^cmdi^ for by 
section 28. I am, however, as said above, bound to follow the 
interpretation put upon the section in the ruling referred tio 
above. It has beenjound m a fa^ ^at the delendante dM 
render professional serviced to Chhsnnu Lai, and the funount 
doe to thBta on acconnt of these services has been proved by ^ 
certificates filed in each m"®. The fact of their engagement is 
also proved by the production of the vafafattwama, which pro- 
vided that they were to be remnnerated at the legal fees. In 
my opinion the grounds taken by the appellaot must fail, ai^ I 
must th^efere dismiss tins appeal, the appelknl to pay respon- 
dmtte’ costs. 

Appeal dismissed, 

a) (t»o> L 13^ AU., m 
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the defendants encroached on plots Nos. 71^ and 72, which are at 
the back of plot No. 99, by extending their dwelling house in that 
direction. The plaintiff did not object to their doing this, while 
defendant No. 1 was her karinda, but now that he is no longer 
so and also because the defendants had denied her title to the 
land in question, she brings this suit for ejectment and possession. 
The defence was that the defendants and their antjestors have heen 
living in this village for over fifty years ; that they are not and 
never have been ordinary tenants at will ; that the ancestors of the 
defendants were patwaris in this village, and with the consent 
of the former owners and zamindars, who were Muhammadan^ 
and from whom the plaintiff is a transferee, they permanently 
took up their residence in the village ; that all the plots in dispute 
have been in their possession in their capacity of patwaris ; that 
the plaintiff and her predecessors admitted the permanent nature 
of their possession • that the defendants and their predecessor 
relying on this admission and with the knowledge and acquies- 
cence of the plaintiff^and her predecessors built houses at the cosi 
of Es. 10,000, and that they are not, therefore, liable to be ejected* 
It is of great importance to bear in mind the position that wm 
taken up in the Court below, because at the hearing of the app^ 
before us^it was argued by the learned advocate for the appellant 
that the defendants were licensees, and that it having been found 
by the Court below that the defendants had erected buildings at 
a cost of four thousand rupees, plaintiff coujd not, under the pro- 
visions of section 60 of the Easements Act, sue for ejectment 
It was further argued that the defendant, Budh Singh, was now 
by our judgment in First Appeal No. 222 of 1904 {Supra p. 640} 
himself a co-sharer in the village, and that as such he was as 
much entitled to build on any part of the common land as plaintiff 
herself. It was farther urged that even if we held that defen- 
dants were tenants, plaintiff had no cause of action becauss 
the defendants had not denied her title as owner. In 
it was urged for the plaintiff respondent that the position W 
the defendants were only licensees had been taken for the 
time at the hearing of this appeal, and that it was iiiconrisl®^ 
with the ease that had been set up by the defendants in the Court 
below, where it had been alleged by them that they had 8 
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tke deaie^d hm tiii# lo Ihe knd in question. Hence 

the prciial iail 

'J lie df fence wis that the defendanti and their ancestors had 
been in posseision for over fiftj years, and were not ordinary 
toinfci at wilb that the ancestors of the defendants were patwa- 
ri* in this village, and with tte consent of the former owners 
and mmindawf who were Muhammadans, and from whom the 
pkintiff wsi a transferee, they permanently took up their rea- 
deaee in tie village ; that aE the plots in dispute have been in 
their fx»seasion as patwaris ; that the plaintiff and her prede- 
^ 30 rs in title admitted the permanent nature of thdr possession ; 
that the defendants and their predecessor, relying on this admis- 
sioa and witii the knowledge and acquiescence of the plaintiff and 
her predeo»sors^ built houses at a cost of Es. 10,000, and that 
they were, therefore, not iiabi© to be ejected. 

The irsi Court (Subordinate Judge of Saharanpur) gave the 
plaintiffs a decr^ for ejectment of the defendants. The defen- 
dants appealed to the High Court. 

Babu Jogivdro No*th Ohaudhri, Pandit Moti Lai Nehru, 
Mtulvi Qhdavh Mujtaba and Pandit Mohan Lai Nehru, for 
lie tppeHmts. 

Mr. Kanmed Sumi% and the Hon^ble Pandit Bandar Lai, 
lor the respondents. 

Kmx, Acrma CJ., and Dxtjuox, J.— The suit out of which 
this apical has ari^-ea^waB brought by the plaintiff respondent for , 
|»^w«ion of certain plots of land by demolition of a house and 
removal of the materials. The plaintiff came into Court alleging 
that she is, in consequence of a partition, proprietor of a separate 
stare in liibari, and that the defendants are her tenants | that the 
aawtor of Iht defendants had been allowed to settle in the viB 
1^ and to mm^j plot B*©. 3 in the khasra in the settlement of 
1862 as p dwcUing bouse and to hold possassion of plot Now 99 in 
tt» iame khasra for tiie porpiwei of a shop and the tying up of 
fcwoaltte «s tentnta j that about 10 or 11 years ago the plaintiff 
dofeniant No. 1 as her karinda and put him in charge 
of t^hftri circle, and that in his capadty of karinda tee defendant 
had fiiU control over pMnli^s share in the in habited part of the 
village as well as in tie waste lands j that about S or 9 years ago 
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the houses situate on her land, aiM h tenaijt of Sundar as regards 
the houses situate on her land. I do nob render any service as a 
tenant of Parbati. I am a karinda of Musammat Parbati. I 
was in charge of the management of the mauza Lohari for one 
year.” 

The learned advocate for the appellants tried to explain awaj 
this evidence by arguing that the word ‘‘ryoV’ which oconts 
therein, and which has been translated “ tenant ” does not necet- 
sai’ily mean a tenant as understood in the Land Eevenue and 
Tenancy Acts. The obvious answer to this argument is that tk 
word as ordinarily used and ordinarily understood in these Pro- 
vinces does mean an agricultural tenant ; ifc is in our experieuce 
the word intariably used to connote the relation of tenant t04 
land-holder. No other word was suggested as being the word 
generally used for this purpose. It might be urged that there is 
nothing to show that Budh Singh’s ancestors ever paid mmj 
rent to the zamindars, but the payment of money rent is not the 
only sign of a tenaift. Tenants who render service to the land- 
holder are tenants through the service they thus render (compare 
section 4, clause 3, of Act No. II of 1901). Further, there is4e 
statement made by the pleader for the defendants to be found at 
page 11 6f the respondent’s book in which he stated that at tk 
time of construction of the houses sought to be demolished, tba 
defendants were not the zamindars, but that they were Im 
(zamindar’s) permanent ryots; that till the^time they (defendant 
purchased the zamindari they remained the ryots of the zamindar 
for the time being ; that they were the ryots of the plaintiffs als^ 
and that their status as a ryot was such as has been mentiourf 
in the written statement.” Considering all this evidence and all 
that has been urged on behalf of the defendants, we find that tk 
defendants are tenants at will of the land in dispute. We 
that the land was allotted to them on the condition of their rea- 
dering service as patwaris, and that though they and their pr^ 
decessors in interest have ceased to occupy that office, they 0 
are tenants at will. They have set up the position that 
permanent tenants, and, as such^ not liable to be disturbed. B 
is so far as our experience goes, and the contrary has not k® 
shown, a very unusual thing to find a person who has no otto 
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penmaeQl t^ntooy or ^jraat iurpoirpettufcy j feat ©vea if defeadanta 
had originally ^ possessioa of the land as licensees from the 
plaiatift’s pr^ee«a>rs, tne plaintiff as transferee from them was 
not, under section 69 of the Easements Act, bound by such 
license, and finally that the evidence relied on by the plaintiff as 
ajnstiittting a denial of her title, did expressly and specifically 
olmUenge her rights m owner of the land in dispute. It will be 
seen from what we have stated above that the principal points for 
determination in this app^ are — (f) What was the status of the 
d^endants’ ancestor when he first settled in the village ? (2) If 
the status be only that of an ordinary tenant, does the fact that 
defendant Ho. 1 recently (after the filing of the suit) becmne a 
co-sharer entitle him to resist the plaintiff’s claim for poss^ion ? 
(3) Has there been such a denial of the plaintiff’s title as to give 

a mme action? 

To deal with these pleas in the above order. The first plea 
is really the important one, and the whole case turns on our 
finding on this plea- The plaintiff has threughout alleged, and 
still alleges, that the defendants are mere tenants at will. The 
aecoont which she g^v^ of thmr entry into the village is a psco- 
haUe me and is to « great extent confireued by what the defen- 
dants say. Th«y wme invited into the village as patwaris and 
given a spot cm wMdi to live, on condition of their performing 
this duty, i.e. the duty of the patwmi of the villag©. The 
present patwaii, Bak^^tawar Singh, who has been patwari for 
t!w last ^teen or seventeen years, would be manif^tly in a 
positmn to know something abcmt their status : to acquire sucsh 
knowledge is part of Ms work as patwari and lies w itfirn 
range oi his ordinary duties. The defendants in cras-examin- 
aticm pnt questions to him anti elicited from him that he had 
heard that the grandfether of Budh Singh was the patwari of 
the viUnge. ’The defendant, Budh Singh, makes igtmp very 
important statements in his evidence aMch will be found on page 
8 of the aHtellant’s book. When asked about his origin he 
; — it Sly anceators have been liviiqj in this villc^ for four 
generations. They have been living there not only from the time 
of Baldeo ocdiai but also from the time of the Saiyids. I am a 
tenant of Musammat Parbati. I am a tenant of hers as r^rd« 
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this was a case in which a ten ^1f held ^jider a lease whiolihai 
expired by the time the suit was brought^ but the principles laid 
down appear to us to apply with equal force to the ca^e before 
us. There is no doubt that the learned advocate for the appel- 
lants has felt all these difSculties which surround his position, 
and that they have led him to adopt the argument that the ap- 
pellants were not tenants, but licensees holding under a license 
from the predecessors in interest of the respondent. This view 
of the case was never raised in the Court below. The depa^&n 
of Budh Singh himself to which we have already referred k 
opposed to such a view, and it is a view which up to the present 
has not found favour in this Court (Cf. Punna v. Nazir Eusaii^ 
Weekly Notes, 1902, p. 60). 

The view which we have taken, i.e. that the plaintiff is 
land-holder and the defendants are tenants at will whom sie 
seeks to eject on the ground that they are no longer required 
and do not, perform the services for which they obtained fcdr 
holding, renders it fiSmost unnecessary to consider the third plea^ 
but after considering the evidence we do find that on more thm 
one instance the defendants have challenged plainfciff^s title, thu 
giving her a cause of action, and a right to call upon the CW 
Courts to eject the defendants. 

We accordingly dismiss the appeal, but under the spe(^ 
circumstances direct that each party bear his own costs throi^h* 
out. This order of ours is without pi;ejudice to the rigi^ 
whatever they may be, acquired by the appellafuts under their 
purchase in June 1903, should they hereafter proceed to partito 
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toMitig ill tfit fillft|t liii^ « plot in Ih© ab^t a permanent 
tiawfc &oIi ft hoHing implies a grant of some bind, and it was 
for lilt ftpptlltiit^ Id have established saoh a grant. This thej 
have failed to do. At the time when the suit was bronght, upon 
0iir inding recorded aboire, the plaintiffs were, unless the defen- 
dante f^how acquiescence or some similar plea, entitled to 

call apon the deffendaats to quit their holding on the ground that 
the porfwsei for which the holding was required no longer 
existifi 

The suit out of which this apical arises was instituted on the 7th 
of March 1903. On the 3rd of Jane Budh Singh, the principal 
tlefandanl, pirchased a certain specified share in Lohari. 

Was the plaintiffs position in any way altered by this belated 
pirchftse on the part of the defendants ? We think not. We find 
ihfti sh# was still ©nlitled to interfere and obtain restoration of 
the land to ite former condition. See the ruling in Doulut 
iMm V. Tara (1). 

But it is urged by the learnai advocate'fcr the appellants that 
the plaintiff or her predece^^sors in inter^t must by their cKjnduct 
held to ha?® acquiesced in erection of these buildings and 
art, therefor©, %uitebly stepped from enforcing tiieir remo^M. 
It hm tmn ftrj clearly Md down by their L«>rdsMp of the 
Privy C«»ncil in Smi Mam v. Lai (2) that a Immr is 

not ftttrftined by any rule of equity from bringing a suit te evict 
a tenant, Ih# terms of ^w hew leise have expire, merely by reason 
of that tenants having erected permanent structure on the land 
l«ied, nmh building having been within the knowledge of the 
l«or ftiid there not having been any interference on Ms j^rt lo 
preveni il. As their Lordship^^ point out : — In order to raiw 
the eqiiilftble estoppel which was enforced against the appellante 
by iKith the applkte Coiirfes below, it was inmmbeni upon the 
respoadiut^ t# show that the amducl of the owner, whether cx)n- 
sktiig in atelintnte from inter feiing, or in active intervention^ 
mm ialeieal m justify the legal inference that they had, by plain 
coalracted that the right of tenancy under which 
lie originally obtainad possesion of tihe land should be 
clanged into a prpetiial right of o«upation/^ It is true that 
( 1 ) M.-w. p, a. 0 . Etp., mm, m c# (im) t n. b., n ah, 
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case of MadJiU Sudan Sen v. Kamini Kania Sen (1). la this mse 
imder circumstances which cannot be distinguished from the case 
before us^ a similar picliminarj objection was taken and allowed 
by the Court. Mr. Gulzari Lai on ihe other side cites the Full 
Bench Baling of Itameswar Singh v. Sheodin Singh (2). In that 
case there bad been an order of remand ; the suit had been reheard 
by the Court of first instance who had made a decree. There 
was a second appeal to the lo\\ er appellate Court, which confirmed 
the decree of the Court of first instance, and then there was as 
appeal against the second decree of the lowk appellate Court. 
The Court there allowed the appellants to question the order of 
remand, but the appeal in that case was an appeal from a final 
decree and notan appeal from an order of remand. The case, 
therefore, is quite different from the present and does not applj. 
If we are now to hear this appeal, the decree that was made on the 
9th November 1906 would still remain. Having allowed that 
decree to be made, the proper course was to appeal against that 
decree and at the hiring of the appeal to lake such exceptics 
to the order of remand as the law permits, as was done in the 
Full Bench case to which we just now referied. We allow ik 
preliminary objection, and in consequence w^e dismiss the appeal 
with cosfs. 



Sefore Hdr. Justice^ Dillon and Mr. Jnsfice Griffin, 

ALI SHER KHAN (Dependant) i?. AHMAD ULLAH KHAN 

AND OTHEES (PlAINTIPPS).’* 

Civil Procedure Code, section he^^Demand — 'Return to remand to le made l§ 
ihe Court originally eeised of the cate — Jurisdiction. 

Meld that -when issues are remitted for trial under section 566 of Ik 
Code of Civil Procedure such issues are triable only by the Court wMch wss 
originally seised of the case. The principle of Salri v. Ganeshi (1) followed. 

This was a suit for profits brought by the ^ plaintifts res- 
pondents, who were eo~sharer?, against the defendant appellantj 
who was the lambaidar, for the years 1309 and 1310 Fasli. They 

♦Second Appeal No, 984 of 1905 from a decree of G. C Pa'dhwar.fe^ 
Additional District Judge of Saharanpur, dated the 21sfe of August 
modifying a decree of Munshi Maksud Ah Khan, Assistant Collector, 
oi Muzaffarnagar, dated the 18th of July 1904. 

(1) (1905) 9 C. W. N. 895. (2) (1889) I. L R., 12 All., 510. 

(1) (1891) I. L. R., 14 All, 
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Stf ffeofgt JSM^rAetln^Ciie/J»»fi(!tta»d Mr, JutHoi Sklarii, jggy 
SALIO BAM (I>E?35rJ)AKl) *. BRM BILAS (PtiWlirr).* July S. 

€Mi ^0iiwri Ms, tmitm frcm order of remmd 

mfigr deMo» of ik^ $mii in mr^rd^nee ihirmiihu 
Mild tl^al BO appall will II® frem an ®?dor of remsai pasted nndef i^ction 
#f ttif CfA of CitII Procednr® if sacli appeal is filed after th® suit bas in 
will* til® order of remand l>e©ii decided «nd no appeal is preferred 
froai lltii decree liy tli# mil. M^iihu Budmn Sm t. Kamini Kania Sen {1) 
f&lhwe4 Mamesm^r Siaqk T. Bkeodin Bin^k (2) dlstingnished. 

Ilf tliw 01S6 l!ie pkiatiflT broiight^s .suit for pre-emption, ^hieh 
wts dismissed on the 8t!i of June 10OG by the Court of first 
iigltece. The plaintiff appealed, and on the 10th of September 
1JW6 the suit was remaiiderL On the 0th of November 1906 the 
firsi Court on remand deexeed the suit. The defendant did not 
a|^al against the cleereo in the suit, but on the 1st of December 
iWy that is to »y, after the order of remand had been complied 
with and the iiiil reheard, appe ded against the oriler of remand 
anly* On this appeal a preliminary objection was taken to the 
effect that no appeal would lie under the c^jeumstances against 
the order of remand. 

Munshi Gulmri Lml^ for the appellant. 

Bibu Jogk^m Nmlh CMmlhri and Lala Kedar Nath^ ior 
reipondtni 

AoriTO 0. and Eichabm, J — ^This is an appeal 
from m order of remiiici The suit was a suit for pre-emption and 
on the bth of June 19(^ the Qmrfe of first instance dismissed the 
suit. The plaintiff spiraled, and on the 10th of September 1006 
the Slit remanded. On the 9feh of November 1006 the Court 
of first ihsIahc© on remand decrOvd the &m%. The present appeal 
i» Bol taken a^iast liie decree that was made on the 0th of Nov- 
tmlw i^MI. It i“5 an appeal filed against the order of remand, and 
the appeal wts n&t filed until after the decree of the 9th Novem- 
ber 101)1] was aetiially m^e. Ti:e appeal was filed on the 1st De- 
«sfiftb#r 1016. The appellant appeared on the hearing of the suit 
m remand. A preliminary objection is now raided by Mr. Kedar 
Waik W Waif of the reip^mdenl that th© present appeal cannot be 
siisfeiiBii ttiidtr Ihe cireunislaiic^ mentioned. He has cited the 

• Firs I Mffml So. 124 «f from %n orim of a I). Sttol, I)i#trict 

|ii^ of U4tt4 iki lOtU of Stptomt^r 1S06. 

PI pm) 0 e. w. ¥s. m (mm) 1 1 *. e„ 12 ah, m 
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appealed to the District Juclge^ aa'd iiltimately the appeal cam^ 
on for hearing before the Additional Judge of Saharaopiir, 
By an order, dated the 24th of Janraiy 1905, under section 666 
of the Code of Civil Proceduie, he remanded the case to fee 
Couit which had tried it for findings upon certain issues and for 
the taking of additional evidence. The case then apparently 
found its way (how, it does not appear) to the Court of fee 
Assistant Collector of the ^^headquarters pargana. Wema? 
assume that it was by an order passed by the Collector. At fee 
very earliest opportunity the defendant appellant objected to fee 
jurisdiction of the Court, but his objection was oveiruled. He 
fresh evidence directed to be taken was so taken and, fegefea^ 
with the findings theieon, was returned to the Court of the Distri^ 
Judge of Saharanpur. Those findings were entirely in favour of fee 
defendant appellant, who did not renew his objection in the lower 
appellate Court as to the jurisdiction of the Assistant Collect. 
The lower appellate Court after due consideration of the evidence 
and the findings gafe the plaintiffs a decree for a somewhat 
larger amount than had been given, to them by the A.'-sistant 
Collector in the first instance and modified the decree accordingly. 
The defendant has now appealed to this Court, and the only plea 
that has been urged is that the Court of the Assistant Colleclof 
of the headquarters pargana, Muzaffarnagar, had no juris- 
diction to try the issues which had been remitted by tie lower 
appellate Court, and that therefore all subsequent proceedings are 
null and void. 

The learned counsel who appeared on behalf of the appellani 
called our attention to the ruling in the case of Scthri v. Oane$U 
(1). We have carefully considered that case, and though it is not 
exactly on all fours with the case before us, we think that its 
principle applies. Furthermore, it seems to us upon consideration 
of section 666 of the Code of Civil Procedure, that it clearly lays 
down that the issues remitted for trial under that section 
triable only by the Court which was originally seised of the case* 
It was argued by the learned counsel who appeared on behalf if 
the plaintiffs respondents that the defective procedure in te 
ease amounted to a mere irregularity, and as such was covered fej 
(1) (1891i I- K., 14 All, 23. 
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Es. 200 m •a^cootnl iff Bmh profils. The solt was tried 
tie A»44a!il Colleelor of the Kalrans sub-division in the 
iiilriet of Mazaffurnugari who gave the plaioliffs a decree for 
Ki. 135. They appealed fo the District Jti !ge^ and oltimately the 
ipptal eime on for hearing before the Additional Judge of 
8aha**afipiir. By an order, dated the 21th of January 1905, 
iifiler seelb'ii oOG of the C^xle of Civil Procedure, he remandai 
lie mim to iho Conrl wliich liil tr^ed it for findings upon certain 
issues tad for the taking of additional evidence. The case then 
apparently found its way (ho v, it di I not appear, but presumably 
under an order parsed by the Collector) into the Court of the 
ASfidant Colle'‘tor of the headquarters pargana.^^ At the very 
tarlieirl op|nrtuoifcy the defendant ap|>ellaBt objected to the 
|iiri«dictio!i of the Courfc, but his objection was overruled. The 
im$\ evidofica directed to be taken was so taken, and, together 
the findings thereon, was returned to the Court of the Dis- 
trict Judge of Saharanpur. Those fixidings were entirely in favour 
of the defendant ajjpelianb who did not reil^w his objection in the 
lower appellite Oaiirt to the jurisdiction of the Assistant 
Collector. The lower appellate Court after due consideration 
of the BfiimoB and the findings gave the plaintiffs a deer^ for 
t somewlml amoual fean fmd been given to them by the 

Assistant Cfelficlor in the fir*l instance and modified the decree 
accordingly. Tlie ilefendaiit appealed to the High Court, and the^ 
only plea that wm iifgeil w^as fcha*^ the Court of the As4stant 
Collector of the “ headquarters ptigana/^ Muzaffarnagar, had 
no jaJ-^dietion to try the issues which bal been remitted by tte 
k>we? appellate Cfeurt, and that therefore all subsequent proved- 
ings were null and void, 

Mr. Kummmt Sm$mn^ for the appellant. 

Mr. AMwi for the roi^ndent-^. 

Dini^os sni Geitoh, JX— This appeal arfres out of a suit 
for profits wliicli was brought by the plaintiflTs respondents, 
wl» nr# co-iharers, the defendant sifelkn% who is the 

limlsrdar, for the years IS09 and 1310 F. They claimed Es. 260 
on aixoiiat of iieh profits. The suit was tried by the Assistant 
Collector cf the Iva¥una sub-division in tio district of Muzaffkr- 
nigar, who gavt lit plaintiffs a decree for Es. 135. They 
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The Coiut of first instance (SuLordinate Judge of Cawnpore) 
found that the piopeitj in suit was endowed property, hufedis-. 
missed the plaintiffs' suit upon the ground that they had notshawn 
that they had a right to appoint managers of the property. 

The plaintiffs thereupon appealed to the High Court. 

Babu Jogindro Nath Ghaudhri and Babu Durga Gharan 
Banerjij for the appellants. 

Babu Parhati Gharan Gkatterji and Munshi GoHl Pmsd, 
for the respondents. 

Knox, Acting C.J, and Dillon, J. — This first appeal arki 
out of a suit brought by the appellants aaIio u ere plaintiffs in fe 
Com t below. According to them, they in Sambat 1914, coiw 
ponding to the 3 "ear 1867, made a religious endowment consisting 
of certain buildings situate at Sarsya Ghat in the city of CawB- 
pore. 

The religious endowment was for the promotion of the Nanak' 
Shahi religion, The^installed one Baba Gobind Das to carry 
out all the necessary rites connected with the endowments, and ia 
succession to him they also appointed one Baba Sadho Baa 
Upon Baba Sadho Barn’s death they appointed as a temperary 
measure Baba Kirpal Das to carry on the duties connected wiik 
the Sangat until such time as they could make a further appoint- 
ment. 

The first four defendants, who repre'^ent themselves as Nanak 
Shahi Fakirs and as discipdes of Baba Sadho Ram and also of 
Baba Kirpal Das, afoiesaid, denied the plaintiffs’ title to maio 
any appointment to the religious endowment. They attempteJ 
to realize certain bonds belonging to the religious endowmcBtoi 
the ground that these bonds and the properties connected with Ik 
endowment were the self-acquiied projDerty of Baba SadboBaffi. 
The plaintiffs accordingly asked for a declaratory decree to ik 
effect that the propeity scheduled in the plaint was, endorei 
property dedicated to theSangat Nanak Shahi ; that the defeat- 
ants had no light of their own to that property, and that tk 
plaintiffs bad power to appoint on their behalf any person tkj 
liked as manager. The defence was that the propeity indispstt 
was not the Sangat property, nor was Baba Sadho Earn a sapemi* 
nor was he appointed on behalf of the plaintiffs* 
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tii pf0ti%tis of itoiic® 5^8*^ of the Code of Civil Procedure. 
Tie apptlkat^s obj^.lioa % ao doubfe, a yery tecbnical one, 
tet w& mm of opiaioa iial lie defecli%"e procedure amounted to 
soiaelliiBg more tfiiiri a mere irregulaiity* We ihiak that tie 
Court wMeli carriwl out tie remaud older ia I no jurisdiction ty 
try tlm issues i emitted by lie lower appellate Court; and that 
tlwefor© geclioa 578 does not apply to this case. In this view 
we albir the apfjeal, set aside th$ order of the Court below and 
W0 direct that Court to' r^tore the appeal io its original number 
in tie register of appeals; and to take it up at the stage at 
which it had arrived when the order of remand was passed on the 
24ih of January 1905 and to deal with it according to law. The 
costs of this appeal will be the eotts in the cause. 
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M0fm*0 Sif K»'Mf Acimg CMffJttgiirg, ami Mr. Justice IHUm. 

illBO FEASA0 Am AiroriiiB (FLAurrirf s) c. AYA BAM and othebs 
(DBFE50A2rXf?.)® 

Mmdn law-^MeUgims mdowmeui’^Might toaggoint mamger. 

IreordiOg to Hin<3a Itw*, wlien a religious enSoirment lias been foiiii<ied, 
tlio right toaproint a roantger or snperlntendenfc remains m the founiier 
wrf il» ns let* Ibtre is eriaea^ to gboyr that the founder or Ills 

btv® »iiii any ^sptysIfeioB'. Gfmmmee Srm &rm* 

rfl#Wf/ef r, &&smme 0 (1), Mcamim Xmmumri r. Mam Fargask 

(S) aail Jtfi Mafid Mmmmr t* Ckdiar Mkari Bing (S) foEowel. 

This was a suit by wdieh the plaintiffs as founders of a 
religioul endowmcal asked for a declaratory decree that certain 
properly felieduled in the plaint was endowed pro|iertj dedicated 
to the Sangat Jianak Shahi; that the defendants had no right of 
their own to that proi^rty and t’lat the plaintiffs had authority 
to ap;^int m %hm behalf any person they chose as manager of 
the eudow^ pKiperly. The defendants claimed that the property 
i» diipafe wsi not endowed property, but wm the properly of 
me Baba Sftdho Ssm, whose heirs they were. They denied 
tl»t fee plaitttiffii had mj mmem whatever with the properly in 
s«l or »y right to appoint a manager in suosesrion to Sadho 

•Kfil Afi^l 15^ of IMH from a Uctri^c of IHbn Bipia Bebm Mtt* 
Jiigi vi itotod tbo lOtb of Jl»j ISIM. 

Cl) (mm ii. E., IS I 4 ., 137 1 (S) (im) i. jj. is ail. m. 

t % i.i 17 a* (3) fisro) a b. h. b., isi. 
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1907 endowment the founder had imposed any limitation on thrir 
powers with regard to the same. His statement was confirmed 
Pbasad by the evidence of Kirpal Das, who, w’^hile, it is true, stating that 
Ata Kam. all who belonged to the sect had power to appoint Mahant«, said 
that the p'^aintiffs had more authority than others because the 
buildings belong to th em. They installed Gianth Saheb. To tie 
same effect is the deposition of Fateh Singh and 6opal Singh who 
belong to this form of worship. A witness, Bakhta war Singh, 
claimed to have been present on the day Baba Sadbo Ram was 
installed, and he says his installation was the work of Sheo 
Prasad, one of the appellants. The witness Ram Charan gives a 
very gi'aphic account of the filling up of the vacancy caused by 
the disappearance of Baba Gobind Das. He too says that Baba 
Sadho Ram was appointCvl by Lala Sheo Prasad. Baba Kishan 
Das confirms him in this .In short, we have very strong and 
voluminous evidence showing that the religious endowment was 
founded by the appellants and that each of the two Mahants 
in turn who had pr6*^ided over it had been appointed by the 
appellants. Upon this finding the proposition of law enunciated 
by their Lordships of the Piivy Council in the case of Gossamm 
Sree Oreedhareejeev^ Rumanlolljee Gossamee (1) would apply. 
Their Lofdships say : — According to Hindu law, when the 
worship of a Thakur has been founded, the Shebaitship is held 
to be vested in the heirs of the founder in default of evidence 
that he deposed of it otherwise or there has been some usife, 
course of dealing or some circumstance to show a different mode 
of devolution. The rule of law laid down in that case wi^ 
applied by this Court in th e case of Sheoratan Eunwari 
Ram Pargash. (2)^ It was for the re=?pondents to establish that 
the appellants had divested themselves, either at the foundation 
or afterward*^, of the powers which naturally belong tothein# 
This they have not done. In the present case, moreover, as no 
one has been shown to be entitled to succeed Baba Sadho Ram, 
the right of management reverts to the heirs of the founder (see 
Muaaumat Jai Bansi Kunwar v. ChatiaTf Dhari Si'ng (3)^ 
It cannot be claimed for Baba Sadho Ram that he held the office 

(1) (1889) L. E., 16 I. A., 137 j (2) (1896) L L. E, 18 All., 227* 
rr ^ ^ /o^ 5 P T/ P.. 
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wM# tl« pr#pirty#iii Aisfufe wm ilie self-aaqnired property of 
B*bii Stiiio Eam* Tb© property bad been purchased in bis 
iiMji anil in h*s name in the kbewats and other rawnte 

^|)e!U He was ait a manager on behalf of^ or subordinate to, 
the All ^uits B’bioh it bad been nace-sary to bring in 

re-|«ctof theBe prop^rtie*^ bad always been brought by Baba 
Stfilo Haiti in Ills omn right. Bala Sadho Earn died intestate, 
and tlm aiif^wefing defendants boin^ his disciples ate entitled to 
suereed him. Baba Kirpal Das, defendant No. 5, filed a separate 
written statenrnty list it is not necessary to enter at length inlo 
what was stated tk^reiii, except to say that be sets up in himself 
a right m Mahant of tf^e Saiigat upon appointment by the plain- 
tiffs. Four ibsuis w^ere framed by the Court below, but only the 
third and the fourth reqnii© coBsideration for the purpose of this 
appeal. They are as follows : — 3id. “Whether the property in 
appertaining to the Sangat is dedicated propeity ; 4thly, if 
go, w^helher t!ie plaintiffs lave any title to the property as 
superinteodeiits and abo lave a light to ^point a successor of 
Baba Sadho Earn. The learned Suboidinate Judge decided the 
third issue in the plaintiffs^ favour and gave them e declaration 
fo the that the properties in question are endowed properly 
afpeifoining to tit fengal at Sawya Ghat. Ha dismfced that 
portion of the plaioliffs’ claim in irhich they geek for a deolara- 
lioa timl they are stt|6iinteadefils of the property and have the 
pwer fo appoint any.per30ii they like as a manager. Theargu- 
menti iddre-^oil to us dming the hearing of this appeal referred 
only to tMi|iorli 0 ii of the reliefs claimed. The respondent has 
priated no evident©, mi thioiighout the hearing of this appeal 
oar attention was confined to the evideaee prfoted by the appel- 
Itnli. Tne plaintiff went into the witne-s-lox and said nithoul 
any liedttlioa lhal the appellant had absolute power to appoint 
wltoingoever ii.ey liked for the womliip of the Gran th Saiek 
Ht gave the aiigin of the endowment, defKBed that first Bala 
Golki Dm, and, i%sti«§fsioii to- Bala Gobind Das, Baba Padho 
%iii after m kforvil was appoinlcd by the appellants as the 
lapiinltadenl of Ih# endowment He gave more tlan one 
ia&tattce of tiiriel intirferese© in the aiaiis of tie endow ment, 
tadil wm not rliciftil Ly c.o-s examination that in making tie 
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1907 as the property was inherited in this manner by Rajit the pMn. 

J amka tife acquired uo interest in it and could nob question the aLna^ 

PBASAD tion made hy their father. The Court of first instance (Sabor- 

bIm diuate Judge oE Gorakhpur) decreed the plaintiffs’ claim as t® 

Paetaf, property in suit, subject to the payment of 

Bs. 197, which it held to bo an antecedent debt which had been 
properly dischaigcd out of the consideration for the sale. On 
appeal this decree was affirmed by the District Judge. Tho 
defendants appealed to the High Court. 

The Elon’ble Pandit Bundar Lai and Munshi QoUnd Pmmd 
for the appellants. 

Babu Batya Chandra Mukerji, for the respondents. 

Baneeji and Aikmah, JJ.-— The plaintiff’s, who are the five 
sons of one Eajit Pande, brought the suit which has given rise 
to this appeal to have a sale-deed executed by Eajit Pande in 
favour of the appellants set aside, on the ground that the propatj 
sold is joint aneest^l property in which the plaintiffs haven 
share and that their father Eajit Pande was not competent to 
sell it. They also alleged other grounds in their plaint, anoh nj 
insanity and want of consideration, hut these were abandoned it 
the hearing in the Court of first instance. It is admitted tiai 
the property in question was inherited by Eajit Pande fiom Iffl 
maternal graudfathfer Ach ara j Upadhya. The widow of Aobamj 
inherited the property from her husband and after her Eajit 
Pande inherited it. It was contended on behalf of the defend- 
ants appellants that as tie property was inheiited by Bajitte 
his maternal grandfather, the plaintiffs acquired no interest in i 
and that they are not entitled to question the sale made by tW 
father. The Couft of first instance decreed the claim in 
of five sixths of the property, subject to the payment of a sum o 
Es. 197, which it held to be an antecedent debt which had bee 
properly discharged out of the consideration for the sale. Tli 
decree of the Court of first instance has been confirmed byfi 
lower appellate Court. 

The Courts below have relied on the ruling of the MadN 
High Couit in Vythinatha Ayyar v. Yeggia Narayam Aff 
(1), which is based upon the ruling of their lordships of thePri' 
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0f 0f liii r#lip0iis ©iiciowiaaat, for it will bo remembered 

ll»l lie mm mt of by Ihe defeoflants is thsl tie eodowmeEl is 
Hot » rtlifiottS endowmentj and lhal all lie Imildiogs and oilier 
proi^rty^ fcfee siibjeel-iBatter of tbis appeal, are the self-acqtiired 
property of Baiia Saclho Ram* This neither the Court below 
found, nor do we incl supportt^ by any evidence that ims been 
shown to ns. If no trust was created, then the nominaticn 
wis by law in the founder and bis heirs, unless there bm been 
B&me usage or coarse of dealing which points to a different 
mode of deirolalion' — ^sec SAeomian JTuntoari v* Ham Pargaak^ 
{!)* The result is that w^'e allow this appeal and modify the 
decree of the Court below so far that we decree the plaintiffs^ suit 
in full, with costs as against all the lespoadents save Kirpal Das* 


iff/* Jmiice Bmfrji 'ind Mr. Aihman. 

IMMMk FR 4 SAD Asrn oraiEs (DEFs^uArm) f. HAM PAliTAP AJrn 
oTasRs (Plaintiffs).* 

Minifi i'fW‘—Md'ikshir0 — Joint Sindu famil^^Ancetfral fro^eriy — 
I'rofctiy inlarUed from nmierml grandfather. 

Sdd tlist % sou In a Hladci family does not acqiilr© by birtb aa ia- 
terwl |oimtly wifcb bit fAtsber In properly wMob Ibo latter iaberite fmm bis 
material g rtuifatbeir, VgiMmathx A$gmr r. Yeggia Warayma Ay^ar ( 2 ) lls-^ 
lettiei from. SudmrMmm Mai$M r. W&rmmh^tu MmieM (S) dltcottei* 
Fm^mygammm r. Fsdmiar&fmMayyamma Bahadur Qarn (4) YaruyyM 
Wmehmr v, Bbrnharamrayamm €Miy (B) sa4 ChafiurMmJ Meghfi w 
Bkammwi Maramji (0) roferrsd to. 

Tjse pkintiffs in tffis case sued as Ae mm of one Rajit Pande 
to hive a sale deed executed by their father in favour of the 
defend&nte set «ide upon the ground that the property sold is 
joint ancestral propiiy in which the plaintiffs had a Aare and 
that Iheir falter Rsjit Pande was not competelit to sell it* Other 
pirns were taken by the plaintiffs, but they were abandon^ in 
the Oo-irt of &mt instance. The properly in question was admil- 
^ly inherited by Eajil Pande from Mb maternal grandfather, 
Acte»j Dpadliia. The mmtmiim of the defendants wan Itial 

* SteoHd Apwal Ktw §W l&W from a of E. 3L If . Ckrke, Esq., 
Diiirict m OomWipar, ia,Ud 7tb of Jaae 19*6, conftrmiiig a deere© 

©f MiiaAi AcMI Bibiri, Sibiirtla»t# io%t of Oorabbpor, aatei tb© 22ni of 
MAreb 1 W* 

(ti (im) t h . 18 All, m. (4) (irios) n n. b., is Utii., ms. 

M hm) t ii* B., 27 MtA, m (S) hm) i. n. e, ar mm., mm. 

P Imi) t U fi* MM., m fii T r ^ 
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* * * the OTi^ncrbhip of father and son is notorious ^ $ 

for (or because) the right is equal or alike^ therefore partition is 
not restricted to be made by the father^s choice/^ As the right 
acquired by a son on his birth jointly with his father is 
limited to property which belonged to the paternal grandfath^ 
the son does not acquire a right by birth equal to^his father^s in 
property which has come to the father from his maternal grand- 
father. (See also the observations contained in the Full Bench 
ruling of the Madras High Court in Karuppai Naclmry, 
Shanharanarayanan Ghetty, (1), at p. 312). 

Has this rule been varied or departed from by their Lordships 
of the Privy Council in the ruling to which we have already 
referred ? As w^e read the judgment a different rule has not been 
laid down. The question before their lordships was whether in 
respect of property which had devolved from their maternal 
grandfather on two brothers who formed members of a joinfc 
family the rule of surv^orship applied and the property passed 
on the death of one of the brothers to the surviving brother. 
Their Lordships held that the surviving brother would take the 
property to the exclusion of the widow of the deceased brother. 
That was the only question which their Lordships had to consider 
and which they determined. The question before us, namely, 
'svhether the son of a person who inherited property from Ms 
maternal grandfather acquires by birth an interest in such property 
equally with his father, did not arise in that case and was not 
decided. Their Lordships no doubt say that in the grandfathers 
bands it was separately acquired property. In the hands of the 
grandsons it w^as ancestral property which had devolved on them 
under the ordinary law of inheritance (page 686).^^ We do not 
think, however, that the words ancestral property were used 
in the limited sense in which they are used in the Mitakshara, 
namely, property in w’^hich the sons acquire by birth a joint in- 
terest with their father. Having regard to the argnmenfe 
addressed to their Lordships by Mr. Mayne, which met with their 
approval, and the instances of joint ownership referred to in the’ 
judgment, the only question which appears to have been consi- 
dered was whether when property devolved by inheritance on 
(1) (1903) I. U B., 27 Had., 300, 
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S^Mdur (I). The raliitg relied upon m doubt supports 

the Tiiw* ticlopteil by line Coart- l>e1oiry l^iifc with rcfeence fe> it 
Mr, Mayiie in too 7th cdl’sion cf ],> work nn ilindn Law (pag^ 
76H)Qhmr\Ht‘^u^ follow^:— ** Hr* w far the Litter ded-ioa is justified 
by il (the deci^bri of the Privy Coisncllj is a qiie4iuii which may 
Itreafter admit cf on^i-Ierable di^eusToa/^ T^ie question to lie 
deterfniii*f;d in t^ds ca o is whethoir property inherited from the 
maternal grandiather is ancaatml property witldn the meaning of 
the Miiak^iiara in which a son by Ids birth acquires an interest 
Jointly with his father. As piated out hy Sir. Mayne in para- 
grapi 275,t*'e term ance-jiral profierty in in tecanieal sense is 
property wS ich a man ini-erits from a direct male ancestor not 
exceeding three degrees higher than himself ^ ^ * and is at 

once held by Mmself in co-parc^mary with hL owm issue* In 
the same para|ijrap!i he states that property wide"] a mm inherits 
from a female or t! r^agh a fur inaunue a daiigiiter’s 

son, or w!ich he !ms taken from an ancestor luf re remote than three 
degreffi|Or winch he has taken as heir to a priest or fellow-stodent 
woald not be ance:ftral property. This view is supported by 
the ftiithorilJfS to which he refers. It k true tl at in CoIebrcx>k% 
Irandatbn of t*.e Ci.apter I, section Inb-seclion 

27^ it is stated that il msetikd poinc that property in the 
paternal or ancestral estate h by birth^ but, as pointed out in 
Mr. J. 0. Gliose^s lilntla Law, 2nd ctlition, p. the word 
^‘aaceslraF^ in this pheitmm is a mi.'^trandatioa, the correct 
tenslaiiun beings propei^t^ in the puernal or grand-paternal 
estate is by birth, as the w'ord in tlie original taxi is 
p'Mumaka, that k, paternal grandfathm ft is clear therefore 
llal ander the Milakihara th©^ only property in which a sen 
acquires an mtera&t by Mnh pAutly with iis fot' er is property 
which has mme to tie fat m mm hh own lataer and not from 
aa aB«star in tlio rntternal lise, Tifis k fiuihor manifest from 
the Mitaksiiftfi, Chapter scaiion 5; hiib-H*ctIua 1 of which 
iibows liiallh# seedoa tleak with the division of thegrandfalher^ 
efiwte by Iht grandson, In section 6 il is staled that in 
wA proptity which wm aeqaired by the paternal grandfather 

PJ (liW) l L, E., {^3 
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Before Sir Oeorga Bnoi, Acitng Chief JtcsUce, Mr. Justice Banerji oH 
Mr, Justice Richards, 

SADHO LAL (Depeisdant) v MURLIBHAR (Piaintipp).* 

Act ISfo. VIII of 1890 (Guardians and Wards Act), section o2-*ie| 
No IX of 1875 (Indian Majority Act), section Z-- Guardian md mmr^ 
JSffoct of apyoiniment of guardian --Civil Procedure Code, section 440. 

Where a guardian lias once been appointed under the provisionis of M 
No, VIII of 1890, the attainment of majority by the ward is postponed uatil 
ho rojchos the age of twenty-one yeirs notwithstandirg that the gita diw 
appointed by the Court may be discharged before that time arrives. Q-ordhi^ 
das Jadoioji v. JBCarivaltihhdas PJiaidas (1) followed, Patesn Tartap Farsk 
Singh V. Chamya Lai, (2) distinguished. 

The facts out; of which this appeal arose are as follows 
On the 6th of January 1904 the District Judge of Agra, acting 
under the provisions of Act No. VIII of 1890, appointed oas 
Sadho Lai guardian of the person and property of one Murlidkr,* 
who was then a minor of about fifteen years of age. Sadho Lai 
continued to act as •guardian until the 11th of January 19(1, 
when he applied to be permitted to resign his oflSoe as guardia 
Upon this application the District Judge passed an order to lie 
following effect : — He is discharged under section 40 of Ael 
No. VIII of 1890, and has handed over Es. 19-9-9, wM 
Murlidhai's pleader accepts under protest, stating that he do^ atl 
admit the correctness of the accounts. The discharge will rot 
absolve Sadho Lai from liability for any; fraud that may sab 
sequently be discovered. After the passing of this order Mar* 
lidhar, who was then between the ages of eighteen and twenty 
one, filed in person a suit against his late guardian claimi^ 
certain money, w|.uch he alleged to be still in the hands of & 
defendant. The Court of first instance overruled the pte 
taken by the defendant that the plaintiff was still a minor, 
dismissed the suit on other grounds. The plaintiff appeak^ 
and the lower appellate Court reversed the decree of the 
Court and remanded the suit under the provisions of sectoft^ 
of the Code of Civil Procedure. Prom this order the defendfsl 
appealed to the High Court. ^ 

♦ Fiist Appeal Ko. 105 of 1906 from an order of Babu Shiva 
SEboi’dinate Judge of Agra, dated tlie 7tli of September 1906. 

(X) (1896) I. L, U., 21 Bom., 281. (2) Weekly Notes, 1891, p* 118^ 
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wh0 w«i^ MMlmm of a foiiit family the role of smrriwr- 
iiip i|i|>Iitdy and tl© qmmtmn wiml TOUHtitated aneestral properly 
m ly teibiiieil i€ii«i of llio Mitifci^hara wib boI discussed or 
clecidetL II m a well koown rule of the Mifcakslam' lawthal 
property may be Joial properly wilhoul baviog been aocesIraL 
Ie the e«i?t of such joifil pro;^rty it bas never been held fcbafc a 
iOn would by birth alone aeqnir© an interest in the property. 
This appeal to Imve been the view adopted by the Bombay 
High Cfcurt in ChaUurbk^j Megkjl v. Dharamm Naranji (1)^ 
and tf at weems to be the opinion of Mr. Mayne also (see paragraph 
277). Having regard to the whole context of the rales laid 
down by the Mitakshara it is clear that it is only in the case of 
property which was derived from % paternal ancestor that sneh 
properly becomes lie joint pro|^rty of the father and bis wn and 
we shotiM have considerable hesitation in agreeing with the 
opinion expressed by Bha‘-hyam Iyengar, J., in Sudarsawim 
Maigtri v. Wamimhulu Maintri (2) if he thex’eby intended to 
hold the C’jafcrary. For the above reasons we are unable to hold 
that a son by birdb acquires an interest jointly with his father in 
propel ly which the latter inlierited from his maternal grandfather 
and we cunaol agr« with the ruling of lb© Madras High Court in 
Vg%imthm Aijifmr v* Y€ggm Nantymn Ay^r (3). The present 
suit was tlierefore not mainlainable on the ground on wMch it 
was decreed by the Courts below. As we have said above, the 
oiher groOTfls taken in A© plaint were almndoned in the Court of 
first instance. 

The result is that iv© allow the appeal, and, setting a4de the 
decrew of the Ocwtrl below, dismiss the sail with costs in all 
Courts. 

Appeal 

{!) {im} I. K It, 0 m (imt) t h, u.m 

(3) {!», I. U B.* 37 Mac, 3^3. 
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olaimed to be an order of absoliite^discbarge. As we are able 
to decide this appeal upon the other pleas taken in the memoraa. 
dum of appeal, we do not intend to do more than point out that 
all that the learned J udge of Agra in his order says is as follows 
He is discharged under section 40 of Act No. VIII of 1890 aid 
has handed over Es. 19-9-9, which Murlidhar’s pleader accepig 
under protest, stating that he does not admit the correctness of 
the accounts. The discharge will not absolve Sadho Lai from 
liability for any fraud that ^may be subsequently discovered/^ 
The learned Judge does not, as he might have done, declare him 
to be discharged from liability. After this order passed bytb 
learned Judge, Murlidhar in person filed a suit in Court, in whioi 
belays claim to certain money as being in the hands of Sadho Lai 
The defence to the suit was that Murlidhar was still a minor and 
being a minor could not sue without a next friend. At the time 
when he instituted the suit Murlidhar had attained 18 years of’ 
age, but was admittedly below the age of 21. The Court of first 
instance overruled tbe'plea of minority, but dismissed the smtoa 
other ground s. The lower appellate Court agreed with the Court of 
first instance on the question of minority, but held that the suit was 
not barred by Act No. V III of 1890, as held by the first Court. It 
accordingly remanded the case to the Court of first instance und» 
the provisions of section 562 of the Code of Civil Procedure fe 
disposal on the merits. In appeal before us it was contended tiialj 
the respondent not having attained the age^of 21 when he brougM 
the suit was nob competent Fo maintain it, and under the previ- 
sions of section 444 of the Code of Civil Procedure the order of tit 
lower Court ought to be discharged. Reliance was placed on tie 
provisions of section 3 of Act No. IX of 1875 as amended by 
section 52 of Act No. VIII of 1890. The language of that seeiioi 
is plain and free from all ambiguity, and it would not really have 
been necessary to have this appeal decided by a Pull Bench of 
this Court, but for the ruling in the case of Patesri Partap Narnia 
Singh v. Ghampa Lai (1 ). The learned J udges who decided M 
case held that the mere fact of the appointment of a guardian wouM 
not operate to postpone the attainment of majority by a minor till 
he reaches the age of 21. That case was, however, a case inotitoH 

(1) Weekly Notes, 1891, p. 11^. 
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Imh Miiar the ni^pllsut, tliat lha affect 

§f tie t|i|riiatriieijl ^;f ft guftrciisa wm to postpone tie attairiiBeiit 
of imprity hy tie ward to tie icge cl It^enfcy-one^ and it nmde 
00 tias tie K^jarclka lad imen dLwMr^ed He rcierreil 

to stetirm 3 of Aet No. IX fd lh75 and seetien 52 of Aet 
Ko« VIII of ISOO. It was salmitted that tie ruling in Pate$r% 
PdftMp WaniiTt Singh r* Champa Lai (1), ujx)ii whir-ii %\i% 
Cottils htlow lad relied^ w’as in oonflict with the later ruling in 
Khmihigh Ali v* &yjii Pmsaci*{2) and liad been wrongly 
clecidai In II© latter case lie earlier ruling lad apparently not 
ifen brought to llo notice of the Court}. EeL’anci was also placed 
0 E CordkawiaB Jadjwji v. llarimludMaB Bhaidm (3) and 
Rudm Prokauh MUser w. BhM Math MuMitejm (4). 

Dr» Safmh Chandm Bamrpf for l!*e respondent; contended 
that tie ca-e of Puimri Paritip Mamin Singh v. Champa Lai had 
' been rightly decided. The words Im been or shall be section 
3 of Act No. IX of lb75 imply that the guardian is in existence ; 
otherwM tie Legidaturo might lave siud a guardian was at 
some time appointeii The perfect tense was deliberately used 
to imply oontiauily* If no guardian were appointed; the minor 
would fttlain majority sleigitetn and ba competent to, maintain 
a lait This right shouM not be rfeitricled where the appointment 
of a gaardiaii is more nominal than Tm\ aHil by the time the 
minor completei hii eigliteenth year the guardian ceases to exist. 
Tie Stolute should be^^tricily construed. Maxwell on tl:o Inter- 
pretation of SlaluteS; 3rd edition^ ppt 122; 427. 

Kkox, Acri^a CJ*, and Bamieji and RichabiS; JJ.— The 
parties to this appal are respectively Murlidhar; who was plain- 
tiff in lie 0)Grt beloW; and Sadlo Lai, the present appellant; 
wIk> was deftndanl. On Ihe Oth of January 1W4 tie District 
Judge of Agm, aetiag under the provisions of Act Xo. VIII of 
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first instance dismissed the snif. After, the suit had beeadis* 
missed the defendant died. The plaintiffs thereupon filed aa 
appeal, putting the name of Mnsammat Pavitra Mati as gnardiaa 
of Mahant Earn Chandar Das, alias Paras Earn, the successor ia 
title of the deceased defendant. On the 13th of February 1906 
the plaintiffs applied that the Mnsammat, who was the step- 
mother of the minor, might be appointed his guardian ad litem 
and on the 17th of February ^1906 am order that notice should go 
to show cause against such appointment was made. It appears 
that these notices were never issued, and fresh notices yim 
ordered to issue for the 17th of J uly following, which was aho 
fixed as the date of trial. On that day Musammat Pavitra Mafi 
did not appear at the commencement of the hearing; but appeared 
before the judgment was concluded and informed the Court that 
she was a parda-nishin lady and was not a fit and proper persou 
to he appointed a guardian ad litem for the minor* She named 
one Har Narain as a fit and proper person, and one who wouldbe 
able to look after She interests of the minor. Upon this a^li- 
eation the Court made an order in the following words 
heard the argument in this appeal and cannot accept this appli- 
cation at this late hour. Eefused.” 

Agaifist this order the defendant appealed to the High Court 

Dr. Sdtisk Chandra Banerji (for whom Lala Kedar 
for the appellant. 

Bahu Jogindro Nath C^audhri and Mr, M, L, AgarmUf 
for the respondents. 

Eichaebs, J. — This was a suit brought by the plaintiff 
declaration as to an alleged right of way over the defendanfs 
land. The Courtfof first instance dismissed the suit. After tie 
suit had been dismissed the defendant died. The plaintiffs theia* 
upon filed an appeal, putting the name of Musammat Pavitra Mafe 
as guardian of Mahant Earn Chandar Das, alias Paras Earn, 4® 
Buccepsor in title of the deceased defendant. On the 
February 1906 the plain tiiffs applied that the Musammat, 
was the step-mother of the minor, might be appointed his 
dian ad litem^ and on the 17th of February 1906 an ordmr W 
notice should go to show cause against such apjpintment 
made. It appears from the order of the 16th June that ^ 
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Sfftiii S §f Aefe tX of 1 S75 bad Imn amended. Tie 
amtaiflieiil mikes it rtrj elear ih&t the Legfelatare does intend 
11*1 wImi t guard i an has been appointed, even if that gnardian 
afterwards resigns or for any otter reason to act as guar- 
ditn, tie altainment of majority by a minor is postpone nntil 
he b« oompletol his age of 2i y^rs. The same view was taken 
by lie ®3iK'bty lligb Q>iirl in the case of Oordhandas Jadowji 
V* MwimlmbMm BkmMm ( I )• the suit was instituted before 

Ihepliinlif bad alteined the age of 21, the institution of the suit 
by lie minor t^fore be attained majority was a violation of the 
pmvisioiis of section 440 of the Code of Civil Procedure. In 
view of the order that we are about to make we think it well to 
draw attenlion to the provisions of seelion 30 of Act Ifo. VIII of 
18W. T1» appeal is decr^d ; the orders of both the Courts below 
arc iel aside, and the <»is© is sent back to the Court of first instance 
"with direelions to return the plaint to be represented, if thought 
desirable, by a next friend, after that next friend has obtained 
the n^^asary sanction from Court. We Aake no order as to 
m&U, 

Appeal dmre^. 

APFMLIiATE CIVIIi. 


Mef&r§ Sir 0#arjfi Jkti^ CkmfJufiieeg amd Mr, JwdicB Mielards* 
mAMCUmiMk DAB (Uwixnxxr) u. JOTI FKASAD 
A5n orams (Fuujrftrrs) • 

Cimt Fr&€§imr$ 0^, meiw» 4M-Sf^mrdmB md — I>mig ofCmri m 

TBgmrdM &f mgmrdys$B aU lii&m, 

Wfetrt tif to * suit or spjpeil ig s jniaor It if 

tbf aolonij to ap^iat a goarUlan, ba|to latiify ittelf tl»t 

|ii» profM«d guMilam if » fit aai propr pnon to rofreseal tii® miaor, to 
f al |m « fwpr »a 4 gtaef&lly to act ia ibo iafceretts of tbe aiiaor. 

Tilt iat| of tb« Cottrlii aol * *iOre »stt#r of form, MmmmrnaiMSt Wai^M 
T. Si^M ( 1 ) disliafaliboil. 

Th e fsete of ®iis mm are as folbtrs 

Tbs pimntifis institat^ a soit asking for a declaration as to 
a»idl^«d right of way over tfse defendant’s land. The Cdnrt of 

* ITlrslApped Ho. 1S3 0^1906. from .B on}.r of ZuM, Stobbs Egn Kfc 
trict Jtiflgo of Wi»rsBpar, tbe X7tli of Jnly 1906. ’ 

(I) (188Q 1. 1,. E,, 21 Bo», 281. (2) (1908) L. E., 80 1. A., m 
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in every possible way tbe interesls'^of minors. I would allow 
the appeal wifch costs. 

KkoX; Aotihg C. J. — I agree with my learned brother that 
W© have no alternative but to set aside the order appealed from, 
and I must admit that I am very much surprised at the undue 
haste and disregard of the law which has characterized the pro- 
ceedings of the lower appellate Court. There was a time when 
the Courts were very remiss following the provisions laid down 
in "Chapter XXXI of the Code of Civil Procedure of 1882 and 
the corresponding Chapters in the former Codes, but I hoped that 
by this time Courts have fully recognized that the appointment 
of a guardian ad litem is not a matter in the hand of the opposite 
party, but that it is the duty of the Judge when it is brought to his 
notice that a defendant or respondent is a minor, himself to decide 
who is the proper person to be appointed as a guardian ad litem. 
If any inference can be drawn from tbe appeal before the Court 
of the District Judge of Saharanpur it would appear that that 
Court has relapsed inijo the old careless way. I notice that in 
the memorandum of appeal the appellant inserts as a matter of 
course and without any reference to the Court the person who is 
to be appointed as guardian ad litem. I notice that the Munsa- 
rim, who is a Munsarim of long standing, has passed the memo- 
randum of appeal as not open to any objection on this score. I 
also notice that, as my learned brother has pointed out, the learned 
Judge appears to have consid^’ed that the guardian ad litem could 
immediately on his appointment properly defend the interests of 
the minor. The appeal should never have been admitted on the 
register of appeals until the Judge had determined who was the 
proper person to be ^appointed as a guardian. In this case the 
result has been very disastrous. A minor whose interests are 
especially under the care of the Judge has had an ex parte decree 
passed against him without any person appointed as a guardian 
and in the face of a careful remonstrance addressed to the Judge 
by the person whom the appellants have proposed as a guardian 
ad litem to the efiect that she was a parda-niehin lady not in 
a position to properly guard the interests of the minor and that 
there was a person who w^as fitted and who was a proper person 
m to be appointed, Ou behalf of the respondents it is argued 



tCfh. XXIX] ilJUtEABJ® SEBra, 677 

iMytIm warsBever issved, an^ tmli;noti<»s were ordered to issae 
fef th# 17th of July following, which was also fixed as the date 
of IriaL From the order sheet of the 17th of July a recital 
appears that the Mosammat had not app^red and also an order 
that the appeal should be hea'd ex parte. On the same day the 
Mosammat had appeared before the judgment was concluded, in- 
form^ the Ckmrt that she was a parda-nishin lady and was not 
a fit and proper person to be appointed a guardian ad litem for 
the micor. She named Har JNarain as a fit and proper person, 
and one who would be able to look after the interests of the 
minor. The only order that appears after this protest of the Mu- 
sammat is }n the following words : — “ I have heard the argument 
in this appeal and cannot accept this application at this late hour. 
Refused.’’ It ^ms to me that the proceedings bad been quite 
^ irr^ular from the very institution of the appeal. The appeal 
ought never to have been admitted^ until after the Court had 
appointed a proper person to be the guardian of the minor. Up 
to the present moment there has been no order appointing a guar- 
dian to the minor. It is the duty of the Conrt not only to ap- 
point a guardian Imt to satndy itself that the propo^ guai^ian 
is a fit and ppofe/r p&tmm to reprint the minor, to put in a pro- 
per defence and generally to aci in the inierasts of the minor. 
The duty of the Court is not a mere matter of form. In the 
pr^ent ease the Immed Judge fixed a date for the trial of the case 
for the same day as thb day fixed for the appointment of a guar- 
dian. It may wdl.be asked how the guardian could be expected 
to bo prepared to look after the interests of the minor, to instruct 
pleadem to act and to get witnesses on the very day on whieh the 
appointment was made. I <mnnot help feefiing astonish^ that 
the learned Judge should have proceeded to make an ex parte 
decree against a minor on the day which he had fixed for !^>- 
pointmeht of the guardian. I am still more astonished that he 
shckold have made the order that he did make, after the appear- 
ance ol the Mosammat bringing under his notice that she could 
not and would not ad: as a guardian of the minor. I would desire 
to draw toe particular attention of the learned Judge to the provi- 
sions of section 444 of the Code of Civil Procedure, and also to 
remiud^him that it is the duty of the.Courte of Jnstiee to protect 
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^Chottopad%ya (1), Kasummnissa JSilee v. ifilraina^lBose {2), Girish Clmndef 
JDey V. Juramoni Be (3) and Bam Sulhag v. J^ar Singh (4) referred to. 

The plaintiff in this case, describing himself as a permaBent 
lease-holder under an instrumeot of the year 1897 sued to redeem 
a mortgage created by the predecessor in title of his lessor in the 
year 1840 over a property of which the sir land leased to the plain- 
tiff formed part. The terms of the lease under which the plain- 
tiff held were to the following effect : 

In consideration of a sum!" of Es. 800 premium the plaintiff is 
placed in possession of the sir lands specified in the document, 
and, subject to the yearly payment of the rent of Es. 40-6-6, he 
can do whatever he likes with the property. Even for non-pay- 
ment of rent he may not be ejected, and the lessors Lave their 
remedy to recover their rent by proceeding against other property. 
If the title of the lessors is found to be defective, they are liabk 
to repay the Es. 800 premium. The'lease was one in perpetuity. ’ 

The Court of first instance (Munsif of Ballia) decreed the 
plaintift^s claim. The defendant appealed, and the lower appel- 
late Court (Subordinate Judge of Ghazipur), holding that the terms 
of the lease under which the plaintiff held did not confer on him 
the rights to ask for redemption of the mortgage of 1840, allowed 
the appeal and dismissed the suit. 

The plaintiff thereupon appealed to the High Court. 

' Munshi Qobind Prctsad and Munshi Harihana Sahai, for 
the appellant, 

Mr. W. Wallaeh and Siaulvi Mibhammad Ishaq, for the 
respondents. 

Griffih, J. — The plaintiff, who is described as a istinra^i 
pattadar (permanent lease-holder) under an instrument of the 


year 1897 in re-pect of certain sir land, sues to redeem a mortgage 
created by the predecessor in title of his lessor in the year 1840 
over a property, of which the sir land leased to the plaintiff is a 
part. The question for decision in this appeal is whether the 
plaintiff has such an interest in the mortgaged property as would 
give him a right to redeem under the provisions of section 91 qi 
the Transfer of Property Act. The lower appellate Court has 
held that the plaintiff has no such interest under his lease as 


fl) (1892) L L. E., 21 Calc., 116. 
C2)C](881) I.L.B.,8j:Jalc.,79. 


(3) (1900) 5 C. W.N., 83. 

(4) (19P5) I.‘ h, B., 27 AU , 473* 
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Ihat tli 0 mm of Wcdian v. Bcmhe Behari Par- 

Aad (1) was an antbority to the effect that the absence of a 
formal order appointing a guardian was a mere irregularity which 
nnder section 578 would not be a ground for reversing the 
judgment. But that was a suit brought to set aside a decree in 
which their Lordships of the Privy Council were satisfied that 
in the suit in which the decree had been obtained the minor^s 
interests had been effectively represented by their mother, who 
appeared throughout the proceedings as their guardian ad 
In the present case the minor’s interests had been entirely 
disregarded. 

By the Coitbt. — We decree the appeal, set aside the order 
under appeal and return the case to the lower appellate Court 
with instructions to readmit it on the file of pending appeals 
and to dispose of it according to law in the presence of the 
guardian ad litem who has since been appointed by this Court. 
The respondents will pay the costs of the appellant in this 
Court. ^ 

Appeal decreed. 


JSefore Mr. JmUce Gfrijtn, 

EAaHHHAHDAH PBASAD (Pj&iiOTirr). ASTBIKA SIHaff ijrn 

OTHEBS (DEFEISrUAirrs).* 

Act jYo. IV of 1882 (Transfer of Froperf^ Act), seefton 91^ Mortgage-^ 
Redemption — Who may redeem ^Ferpetnal lessee. 

In a suit for redem^ion of a mortga^ the plaintiff was a perpetoal 
lessee of the mortgaged premises from the mortgagor, holding under a lease 
granted upon payment of a premium of Rs. 800, with a yearly rental of 
Bs. odd. By the terms of the lease the lessee was not liable to he ejected, 
even for non-|^yment of rent, while, if the title of the lessors proved 
defective, the lessee was entitled to a refund of the prteium, 

JSeld that the lessee was under the above circumstances entitled to 
redeem. 

Faya Mat atMl Appn Ko^amel Amina (2), Radha Fershad Misser v. 
Momhur Fas (3), Jugul Kissore Lai Sing Feo v. Kartie Ohuader 


•S^ond Appeal Ho, 9S6 of 1^4, from a decree of Syed Muhammad 
Tajammul Husain, Subordinate Jfudge of Ghazipur, dated the 27th of May 
1S04, reversing a decree* of Babu Bansgopal, Munsif of Ballia, dated the 
11th of Becemher 1800. 

(1) (1808) h. B., 80 I. A., 182. (2) (1895) 1. L. R , 19 Mad., 151. 

^ (8) (1880) I. h. B., § rale., 317. 
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Pontifex, to the following effe'ct'^:— Iji this country patnu 
mre peshgi leases and interests of that nature are very consider- 
able interests in the land and cannot be looked upon as mere leases 
for a term of years^ which a mortgagee might have the right to 
disregard. They are in fact substantial proprietorial interests, 
on the grant of which, as in this case, considerable premiums are 
paid; and it is only equitable that persons in that position should 
be allowed the opportunity of preserving their interests by 
redeeming any mortgages made by the superior holder,” 

In a more recent case — Oirish Ohunder Dey v. Jwamoni 
De (1), it was held that a person holding a ryati interest in 
property had no such interest as would confer upon him a right 
to redeem the property. Upon the facts as stated in the report I 
am unable to ascertain what were the terms of the ryati lease in 
favour of the plaintiff in that case. 

Pot the respondent I am referred to section 85 of the Trans- * 
fer of Property Act, and it is contended that the plaintiff had 
no such interest in the property mortgaged as would render it 
necessary for him to be joined as a party under the provisions 
of that section. The test I am asked to apply is whether the 
plaintifiF had such an interest in the mortgaged property as would 
be affected by the mortgage. Looking to the peculiar terms of 
the document under which the plaintiff holds, I am of opinion 
that the plaintiff* had such an interest in the property as would 
confer upon him the right to come in and ^sk to redeem. The 
plaintiff cannot be described as a mere tenant or au ordinary 
lessee. Subject to the payment of this fixed amount every year 
he has all the rights of ownership. 

The view that ^^take in this case is based upon the p^uliar 
facts df the case. I must therefore allow the appeal, set aside the 
decree of the lower appellate Court and remand the case for tadal 
on the merits. Costs of this appeal will be costs in the cause. 

Appeal decreed and canse renfhmdeA*^ 

(1) (1900) 6 C. W. N., 83. 



vdL, xxte.J sioaim 




womM wafer apaa him Ifie riglfe to wme ia sad ask to redeem 
the f ropertj. 

The pMatifi comes in second appeal to tMs Court, and it is 
watended that under the special wnditioas of the lease in the 
plain tiff^s favour he has such an interest in the properly as vonid 
wnfer upon him the title to wme in and redeem. The terms of 
the so-called paUa are somewhat peculiar. 

In consideration of a sum of Es. 800 premium the plaintiff 
is placed in pwsmsion of the sir lahds>pecified in the document, 
and, subject to the yearly payment of the rent of Ks. 40-6-6, he 
can do whatever he likes with the property. Even for non- 
payment of rent he may not be ejected* and the Iwsors have their 
remedy to recover their rent by proceeding against other property. 
If the title of the lessors is found to be defective, they are liable 
to repay the Es. 800 premium. The lease wm one in perpetnitj. 

" The terms of the document would, no doubt, bring it nnder the 
definition of lease as given in the Transfer of Property Ad 
The effect of the document is to confer alk rights of ownership 
upon the plaintiff, subject to payment of a yearly rent. I am 
referred on behalf of the appellant to the following rnlingfi 
‘ Pafst App% v^ AiftdTm (1), JSadha FitsMd 

Mismr V. Momhur Dm (2), Jug^ Ki$$ore Lai Bmg Leo v. 
Eartic Ghmitder Ohottopadhfa (3), Eammunnim Bihm v. 
NUratna Bose (4) and Ram S^hag v. War Bimgh (5). 

In the last case it* was held that a snb-morfgagee had a right 
to redeem a prior mortgage. In the Madras cmse it was held that 
the word interest was not necessarily confined to aright of 
ownership, but was sufficiently laige to include any minor iaterwt 
such as that of a tenant or a person having a charge. In the 
same judgment we find a dictum of Pry, L. J,, to the foEowing 
effwt : — According to the genei^ law of the land a peracm who 
claims m l^see under a mor%a^r after the mortgage and h^ 
tiberehy derived an interest in Mie equity of redemption hw the 
right to redeem/^ 

- The (Mcutte cases deal with Ei© righto of patnidars^ In iie 
mm reportoi in 8 Gale., 79, 1 find at p. 87 the observation of 

(1) (ISOm I. L. B., m 151. (B) (ISm) h L. E,, 21 C&lc., 116. 

M am) I. E.* 0 Calc., Bi7. ' (4 amy s Caic., 7a 

(wm) I. j[i.iw»'Ali.,4Ta 
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further claim damages, but that part of the claim has been dis- 
missed, and we are not now concerned with it. The Court of 
first instance dismissed the snit^ holding that it was not maintain- 
able. The lower appellate Court has decreed it. The defendants 
appeal, and they contend that a suit like this is not maintainable. 
In our opinion the contention is well founded. The right claimel 
hy the plaintiffs is a vague and indefinite right. They alleged in 
their plaint that they were appointed chowdhris with the consent 
of the baqqats and others who sell grain, vegetables, etc., in file 
above-mentioned bazars. They do not say who appointed them, 
and the statement they make as to their duties is far from definite. 
It is manifest that the payments made to them by the 
etc., for services rendered are voluntar}’' payments and are not 
such as can be legally enforced. In the giase of Bhinuk Chowdhm 
V. The Collector of Jounpore (1) it was held that the claim to 
receive fees as chowdhri is not a right which can be enforced by 
the Courts of law. In that case the leaimed Judges observed that 
the plaintiff in substance wishes the Courts to declare him enti- 
tled to certain fees which he has heretofore been in the habit of 
receiving as chowdhri from persons using a certain market-place. 
But, although such fees may have been heretofore willingly paid 
to him, he had no right to such fees such as he could legally have 
enforced.” These remarks in our opinion apply to the presentoase. 
There is another case reported on page 80 of the same volume, 
namely, Beharee Ball v. Bakoo^ in which it^as held as regards the 
rights of prohits that ^^each^u^man has a right to select hisown 
priest, and no suit to enforce such rights would lie in the Civil 
Court.” It was observed in the course of the judgment that thsre 
was no office recogiv^ed in law which had descended on the plain- 
tiff and conferred on him a right of suit. The principle of this 
ruling applies here. In Ram Deehul v. Ghuhhoo (2) the plaintiffs 
sued for establishment of their right to the office oi chowdhri of 
boats. It was held that the suit was not maintainable on the 
ground that the payments made to a person in the plaintiff* 
position were voluntary payments, and those who made theis 
were not under any legal obligation to render them to any 
particular individual in preference to another, nor to any person 
(l) H.-W. P., H. C. B0p,^^1867, p. 27JL, (2) H.-W. P., H. C. Rep,, 1869, p. 291« 
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Jfn lutUc* and Mr. Jatilea Aiiman. 

BABtori xm oOTiBi (UBiTKSDAjrTB) t. CHAHBU asd xsamt&, Pujsnm* 

Stitjbrdeelmraiion ef right reeeire/eet m « CUrcdhridT o feer taia latart 

— wd mmi^ainahh, 

Tlie |i!ai 2 itiff« «i«c! for a<l«ci imtija ibat they werf tke Clioirffliri®*^ rf tli« 
bizirs in tlie villig®s MabimmadaM ftliona, ICbaiMbad and Beboa. amd tlist 
the defendants were not tb© ** ebowdhrii of tbe mid hnw end w&m not en- 
titled to take cbowabris^ dues. JTfW that sncb a suit traj not malntaiaaMe* 
Minmi: CMmMrm w, TU CoUe&ior ofj^u»por0 (1), Behure$ Lmll y, BaUo {%) 
and Mam Bmlul y. C'k%k’hm (3) followed. 

This was a suilf by ■which ths plaiatiiff claiaa^ a dcclsraticn 
that they were ohowdhris of the bazars of the villages of Mu- 
hammadabad Gohna^ Khairabad, and Behna^ and that the defen- 
dants were not ^^ehowdhris of these bamrs and were not en- 
titled to take chowdhii^s dues. The plaintifl^ aho asked for an 
injnnetion restraining the defendant-^ finm offering obstraefeion 
to the plaintiffs taking their chowdhri^s does and realizing 
' the said does themselves. The Court of first instance (Monsif 
of Mahammadabad Qohna) held that the suit \yas in its nature 
not maintainable, and dismissed it. The» plaintiffs appealed, 
and the lower appellate court (Sabordinate Judge of Azamgarh) 
reversed the decree of the Muosif and passed a decree in favour 
of the pWntiffs* The defendants appealed In the High Oonri. 

Bahu Swendm N^ih Sen^ for the appelknts* 

MunsM Qmind Pramxd^ Maulvi Muhammad Zahwr and 
Babu Lakshmi Narain, for the respondents. 

Bahewi aod AikmaK, JJ. — This appeal arises out of a suit 
brought by the resixindents for a d^laration that they are the 
chowdhris of the bazars of the villages Mahammadabad Gokna^ 
Khairabad and Behna ; that the defendants are not the chowdhris 
of the said bamrs, and that they are not entitl^ to take chowdhris 
dues^ The plaintiffs ulm asked for an injunddon restraining the 
defendante from offering otetruction to the plaintiffs taking their' 
chowdhris^ dues and realMng the said dues themselves. They 

• Smmid Ai^rf Hu. 116# d' from » Babii J-i| Siib.iFtI aite 

Jato of Asftmg&rli, ifttei tlie Sltl of 1^5, mersiag a iteere# of 

Mofesmam AMbI IaII#, Mwaiif of 0oli», diied ti« 

iOfcli of Joae-lOOi, 

(!) H-W. Mag a O. Eep.^ 1^7, p. flh (M) M-W. R, H. C. Bop., 1867, 
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Z (1), JDawan. Bmgh v. Mahijg tSxngh {ii), and Quesm-Mn^reia v. Qajaiha 
(3) referred to by Knox, Acting O.J. 

QunneMh Butt S%n.gh v, Mugneeram Chowdhry (4) distingnisbed. Gtrm r 
Belanmy (6), Queen- Bm]^r ess v. Balkrbslma Vttlial (6), In re Nagarji Tnh 
amji (7), Angada Mam SJiaha v. JSfemai Cliand Shaha (8), Aldul Sahm r 
Tej Cliandar Muherji (9), Manh of JSngland v. Vagliano Brothers (10) and 
d^orendra Nath Sircar v. Kamalhasini Basi (II) referred to by Aikman, J, 
Mgt Kiohaebs, J. — A prosecution for defamation uicder section 499 of 
the Indian Penal Code will not lie against a witness in respect of any state- 
ment made by him in the course of giving evidence, even if such statement 
may be not relevant to the matter under inquiry. Bahoo Ctunnesh Butt 8ingh 
V. Mugneeram Chowdhry (4) followed. Bawkins v. Lord Mokely (12) MM 
Sakim V. Tej Chandar Muharji (9) andX»«r» Frasad Singh v. Umrao Smgh 
(13) referred to. 

One Ganga Prasad was a witness for the defence on the trial 
of one Birbal for theft. When put into the witness box he was 
asked what he knew about BirbaPs case. He replied that he 
knew nothing ; but he added of his own accord that he knew that , 
Birbal had stolon his watch eight years previously and that he 
had had to give ten rupees to one Banke Lai, whom he pointed 
out as one of the persons present in court, before he got the watch 
back. He said further that if his (pointing to Banke Lai) 
house was searched, thousands of rupees worth of stolen property 
would be found.^^ It was found that Banke Lai was a respect- 
able zamindar, and that he was drug contractor for the Morad- 
abad District and paid Es. 400 as income tax. Banlfe Lai prose- 
cuted Ganga Prasad for defamation in respect of these statements, 
Ganga Prasad was tried by ^le Joint MagHtrate of Moradabad, 
was convicted, and was sentenced to three months^ simple impri- 
sonment and a fine of Es. 500. From this convict! m and sen- 
tence he appealed to the Sessions J udge, by whom his appeal was 
dismissed, Ganga Prasad then applied in revision to the High 
Court upon the main ground that he was protected as regards the 
words used by him with reference to Banke Lai bj^ his position 
as a witness. The application came on for hearing first before 
Aikman, J., sitting singly, who referred it to a Bench of two 
Judges. It then came before Knox, Acting C.J., and Eichards, 

(1) (1890) T. L. R., 27 Calc., 262. (7) (1894) I. L. R., 19 Bom., 34 0. 

(2) (1886) I. L. R., 10 All., 425. (8) (1896) I. L. R., 23 Calc., 867, 

(3) Weekly Notes, 1890, p. l70. (9) (1881) I. L. R., 3 AIL, 815. 

(4) (1872) 11 B. L. R., b21. (10) L. R , 1891, A. C., 107, 

(6) (1870) 14 W. R., Cr. B. 27. (11) (1896) L. R., 23 I. A., 18. 

(6) (1893) I. L. R., 17 ^^om., 573. (12) (1875) L. R., 7 H. L„ 744, * . 

na) i t .r, *52 ah., 234. 



TOL. XXIX] AmAMABm $mxm. 68S 

agaiasi tlieir wili” Ja it appears liiafe cerfcam 

tmqgab^ fmhuhly a uiajoritj ofthem, arc? ia favour of the plaintiffs 
mi are willing to make payoients to them. On the other hai.d 
there are a liiimber of hiqqals willing to make sim0ar payments to 
the defendants and not to the plaintiffs. Under snoh oircmmstanees 
it cannot be htld that the plaintiff^i have a right whioh eaa be 
enforced by a suti in the Civil Cvnrt. In our opinion the view 
taken by the Comt of firot instance was right. We allow the 
appeal, set a&id© the decree of the I^wer appellate Court, and 
restore that of the Court of first instance. The appeUants will 
have their costs here and in the Court below. 

Appeal decreed. 

EEVISIQNAL CKIMMAL. 


Before 8w George Kmx, Acting Chief Justice, Mr. Justice Aihman md 
Mr, Justice Bichar ds^ 

EMPEROR GANGA PR 

Act No XLT of 1860 {Indian Benal Code), section 400— No. 1 of 1873 
{Indian Moidenee Act), seetiom 105 and lB2'^I}efamation — Wiimss^ 
Som far mimss pro teeied mhm gimir^ emdence. 

If » witii®8s w&ilit gi^iag etMeace imkos a eoBseramg »aj 

person wlrlcli amotiat* to !i© s»y 8© prosaont®^ itaSer stefcioa 

409 of the lEdiaa Paatl Code in respect of snoli statement^ an?! if lies 
upon him to sliow tlist tlio statement whick lie Rts m&dM falls iritliia one 
or otlier of tbe exceptions to section 499 of tlie Code, or tliat; lie is protects 
from prosecution by proviso to section 132 of Indian Evidence 
Act, 1872. 

So held by Ki^ox, Acting CX, and Aijehah, S., Eiohabes, ditsm* 

iimfe. 

Bdhoo Gnmsmh Butt Singh v. Mmgmeram Chmdkrg (1), distingnlsfeed. 
Ma^ of Bnglamd v. Vagliam Brother* (2), N'orendrdhdJath Sircar r. 
lasmi IMsi (3), UoMmon v. Cmadmn Facijle Mailwag Compmg (4), Qnm» r. 
Bursoram Bos* (5), Smig ▼. Mam Warain Bose (6), Manjaga r. Sesha SMfii, 
(7b Qmm-Bmprm* r, Bahafi (8), ^em^Bmprms r. BaBrishm Tifhal (9), 
BMBumher Singh r. BeeBaram S^mr (10), Woolfun BM v. Jemrai M^h 


• OrimiBad Bevifion Xo. 754 of 
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assumes that the right of a Judge fo "make defamatory remarks 
from the bench is « given to him by law. But where is the law 
which gives a J udge in India such a right, if the exceptions in the 
Indian Penal Code are exhaustive ? Moreover if a Judge can 
appeal to section 77, a witness and an advocate can appeal to sec- 
tion 79. If considerations of public policy constitute the law” 
referred to in section 77, may it not be said that Ihe same consi- 
derations constitute the law referred to in section 79. If the 
language of their Lordships of the Privy Council in the case of 
Bahoo Gunnesh Dutt Singh v. Mugneemm Ghowdhry (1) k 
taken literally, the question now raised has been decided by 
authority binding on this Court. 

Other cases were also cited in support of the applicant's posi- 
tion, which will be found referred to in the judgments of the 
Court. 

Mr. B, jB. O^ConoT (with whom Munshi Ookul Prasad) for ’ 
the opposite party. The analogy of English common law should 
not be applied in India where there is no common law. Only in 
cases where the Indian Statute Law is silent, can the English 
law be applied. The Indian Statute book is not silent upon the 
question raised by this case. The analogy of the case of Judges 
does not apply to witnesses. The judges aie protected from civil 
suits (Act No. XVIII of 1860) and from criminal liability (sec- 
tion 197 of the Code of Criminal Procedure). Special Legisla- 
tion was resoited to in thei]^ case. The position of a witness is 
dealt with by the Indian Evidence Act, section 132, which pro- 
tects him against a prosecution for a statement which be is com- 
pelled to make, after he has objected to make it on the ground 
that the answer wul^ncriminate him. The giving of this quali- 
fied protection is significant. A legal practitioner is, no doubt, 
not protected by any section, but he is left to look after himself 
and has so far succeeded in doing so. In order to fiee how far a 
witness is privileged, a court should not travel outside the Statute 
book. If the law^ as it stands does not protect him, he should be 
held liable. The exceptions attached to section 499 pf the Indian 
Penal Code are wide enough to protect every body. There may 
be reasons for amending the Statute, but a Court has no power to 
(1) (1872) 11 B. L. 321. 
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wl0 in opiniSa m to how far the law ia ladia gave 

proteetioE to a milaess^ and a^.ix^rdmgly the case wai^ airier the 
pro^iaiiiBS of faecti^jii (i) read with aeotioE 429 of the G>cle of 
Crimiiial Procodare laid before AikmaE, J., for hiB opiaioa* Tie 
three opinioarf are given below, 

Mr, G. Eom^ Alston^ i jr the applicant^ The qiiestioa is whe- 
ther the ten exeeptions to section 499 of the Indian Penal Code 
exhaust the defences w^hich are open to ihobe who are prosecated 
for whabprimd facie is defamation. It is contended that they 
do not ; and that in the case of a Judge, an advocate or a witneis 
it may be pleaded that the statement was privileged absolutely ; 
the law of absolute privil^e in such casas being based on consi- 
derations of public policy. It is necessary to the administration 
of justice that such prosecutions should not be allowed. Justice 
' itself requires the privilege, which is not given for the benefit of 
the slanderer, but in the interests of the community. Every 
consideration which applies to such cases jn England applies in 
India, It is not a question of Statute Law in India any rm>re 
than it is in England, Nothing short of a positive enactment 
takii^ away ^lis privilege should p-revent it t^ing m<^5«fiilly 
pleaded. Indian eonrte are as much concerned in upbglding ibis 
privilege as English co-urte. See BmlUmn v. Abriofi (1), where 
the subject is discussed on the civil side ; al^ Qmm Mmprm$ v* 
Nagarji Irikamji (2), where the subject is discuas^ on the 
criminal side. In latter case il w^^ suggested that s^lion 
132 of the Evidence Act was against the (K)ntention of the accused, 
who was a pleader. But section 132 embodies a rule of evidence 
merely, and has no appEcalion to this discu^ion. It mjB that a 
criminating answer which is forced from a mlnew shall not be 
given in evidence against him. Ha is thub free to tell the truth 
without fear of Ms answers being given in evidence against Mm. 
It is not «}nteaded ttot the answer given by the abused in tHs 
case cannot be given in evidence against him. The contention is 
%at the answer being that of a witness does not make Hm liable 
to punishmral for defamation, fck^etiun 77 of the Penal (Me 
was said in the case Isbt died to mvm* the prosecution of a 
Judge. TMs rally supporto the contontion now raised, for it 
{Ij (18S7) I. h. M., 1C Mai.. 28. 0) (IbiM) hr b, W Boia., m 
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ought to hold that the statements he ^ade were made by him in bis 
capacity of a witness. 

The important question remains — Is it sufficient for Ganga 
Prasad to answer the charge against him by simply saying ; — ^^Tbe 
words I spoke were spoken by me in my capacity as a witness, or 
is it necessary for him, upon proof that he spoke the words, to bring 
himself within one of the exceptions mentioned in section 499 
of the Indian Penal Code ? Section 499 of the Indian Penal 
Code provides that “ whoever T)y words either spoken or intended 
to be read or by signs or by visible representations makes or pub- 
lishes any imputation concerning any person, intending to harm, 
or knowing or having reason to believe that such imputation will 
harm, the reputation of such person, is said, except in the cases 
hereinafter excepted, to defame that person.^^ Then follow ten 
exceptions. Exception 9 provides as fSllows It is not defa- 
mation to make an imputation on the character of another provid-, 
ed that the imputation be ma<Je in good faith for the protection 
of the interests of th^ person making it or of any other or for the 
public good/’ There is no express exception protecting a person 
making defamatory statements on the sole ground that they were 
made in the capacity of a witness. Section 79, however, provide 
that nothing is an offence which is done by any person who k 
justified hy law, or who by reason of a mistake of fact, and not 
by reason of a mistake of law, in good faith believes himself to 
be justified by law in doing it. ’’ It is argued in support of the 
conviction that the [Code clearly lays down what is defamation, 
and that unless a person who has defamed another can bring 
himself under one or more of the exceptions to section 499 be 
ought to be convict^ ; that the Court ought not to go outside of 
the Code, and that if the Legislature had intended to confer 
absolute privilege on a witness it would have introduced a spedd 
exception to section 499. The arguments on the Qther side are 
that the Legislature could never have intended to throw the onus 
on a witness of bringing himself within the exceptions, an onm 
which in many cases would be most difficult to discharge, and 
that the opening words of section 79 justified by iaw do m 
fact provide the exception which is omitted from section 499. B 
is absolutely dear that in England words spoken by a witne^ 
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diireprA il. The memml T.a4 no joatifieatioii in making tie 
slttemenl wlicli le did when he was leaxdug the witness box. 
The observalioas of Lord' Brsmwell in Se^.nyrM r» WdkerSift 
(1) are iropertsnt. 

Other cases were also referred to, which will he fomid ciled 

in the judgments of the fViiirt. 

■% 

Richabds, J. — In this case one Ganga Prasad applies for tlie 
revision of the conviction under section 500 of the Penal Code arc! 
a sentence of fine and imprisonment. It appear-s tliat one Birhal 
was being tried for an offeiiee under section 379 of the Indian 
Penal Code. Ganga Prasad was called as n witness for the de- 
fence, and he thereupon made some remarks of a defamatory 
nature concerning one Banke Lai Banke Lai then instituted 
the pr^ent prosecution against Ganga Prasad under section 500 
^ of the Indian Penal Code, and the prosecution resulted, as already 
stated, in the conviction of Ganga Prasad. It has been contend- 
ed on behalf of Banke Lai that the words spoken by Ganga 
Prasad were so irrelevant and foreign to the charge against Birbal 
that we ought to hold that the words were not spoken by Ganga 
P'rasadinHs capacity as a witness at all, tad furthermore ,lhat 
some of the words spoken were spoken by Ganga Prated after 
he had left lha wifcn^s box. As lo this laa| allegation, it is by 
no means clear on the evidence what it was that Ganga Prasad 
said af lor he had left the box, and I do not think that it is pofei- 
ble to separata these remarks from •the other remarks he made 
while he wm in the writnes- box. No doubt, under cert-ain cir- 
cumstances, a Court might hold that the statements of a man 
made even in the witness box were not made in the cmpaoity of m 
witness, and in such a case an accused person^ighl be «>nvieted 
under section 500 of the Indian Penal Code. The Cmirl, however, 
ought in my^ opinion to be very slot? to find that tihe slate- 
mente of a witness made in tte course of bis examination or eross- 
examination were not made in Ms capacity m a witntes, and il 
is quite clmr upon theautloritfe that the strict relevancy of the 
slitemente to iie matters in issue is not a proper test. In the 
pMient ease I <»nsider that Ganp Prasad is at le»l enlitle<l in 
this crim'asl pit»e<mlion to the benefit of the doubt, and t^al wt 
(1) (im§} u ft*, I c. F, m. 
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dictated by malice, ought to be the^su^)jecto^ a civil remedy thoagi 
made in the course of a purely military inquiry. This mode of 
stating the question assumes the untruth and assumes the malice, 
If by any process of demonstration free fiom the defects of 
human judgment the untruth and malice could be set above and 
beyond all question of doubt, there might be ground for contend- 
ing that the law of the land should give damages to the injured 
man. But this is not the state of things under which this question 
of law has to be determined. Whether the statements were in 
fact untrue and whether they were dictated by malice, are, and 
always will be open questions, upon which opinions may differ, 
and which can only be resolved by the exercise of human judg- 
ment, and the real question is whether it is proper on grounds of 
public policy to remit such questions to^the judgment of the jury. 
The reasons against doing so are simple and obvious. A witness 
may be utterly free from malice and may yet in the eyes of a 
jury be open to that imputation, or again the witness may be 
cleared by the jury^'of the imputation and may yet have to en- 
counter the expenses and distress of harassing litigation. Wii 
such possibilities hanging over his head a witness cannot be 
expected to speak with that free and open mind which the admin- 
istration^ of justice requires. These considerations have long 
since led to the legal doctrine that a witness in the Courts of 
Law is free from any action.^^ 

The decision I have ju^b referred to «4iow3 clearly the well 
recognized state’^of the law in England. In the case of Baboo 
Gunnesh Butt Singh v. Mugneeram Chowdhry (1) the question 
arose as to the liability in India of a witness to be sued for damage 
in respect of evidej^fce given in the course of a judicial proceeding. 
At page 328 their Lordships say : — This action has been caM 
a suit to recover damages for defamation of character. Thar 
Lordships are of opinion with the High Court that "if it had be^ 
strictly speaking such an action it could not h^ve been maintained; 
for they agree with that Court that witnesses cannot be sued in a 
Civil Court for damages in respect of evidence givcB by themiii 
a judicial proceeding. Their Lordships hold this maxim, 
certainly has been recognized by all the Courts of this country, to 


( 1 ) (1873; n B.L.B.,3^1. 
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cessEiy to 5etl willi the aotliorilies in detsiL 

Ie Da whim t* Lmrd Eokehy (1) tbe qii^tioH mm whelter 
this immuDity applied to the statemeols made hy a military msa 
in the course of a military inquiry. It was held that it did, and 
that evidence o| the falsehood and malice of the words was im- 
material and irrelevant. The House of Lords consulted the 
Jiidgm and their answer was given by Kelly, C.B.;— A long 
series of decisions has settled that no action will lie against a 
witness for what he says or writes in giving evidence before a 
Court of Justice. This does not proceed on the ground that the 
occasion rebuts the primd fack presumption that words dispar- 
aging are maliciously written or spoken. If this were all, evi- 
dence of express malice would remove this ground. But the prin- 
, ciple we apprehend is that public policy requires that witness^ 
should give their testimony free from any fear of being harassed 
by an action on an allegation, whether true or false, that they acted 
from malice. The authorities as regards witnesses in the ordi- 
nary Courts of Justice are numerous and uniform/^ His Lord- 
ship ih^ proceeds to give it as iJie opinion of the Judges that Mje 
same prinriple applies b> statement made t»fore § Ctotrl oi 
Inquiry. 

Lord Cairns says : — Now, my Lords, adopting the expr^ 
sions of the learned Judges with regard to what I take to be the 
titled law as to the protection of witffe^ses in judicial prcwedings, 

I certainly am of opinion that upon all principle, and certainly 
upon all considerations of convenience and of public iwliey, the 
same protection which is extended to a witness in a Judicial pro- 
ceeding who has been examined on oath ot^t to be extended 
and must be extended to a man who* is cidled before a Court of 
Inquiry of this kind for the purpose of t^tifying therein in a 
matter of military discipline mnnected with the army/^ 

Lord Penzance says : — I also agree in ttia view which has 
been stated, but I wish to say one word on the sup|xMed harfsMp 
of Ihe law which is brought into qumtion by this appeaL It is 
said that a statement of a fact of a libellous nature which is pip- 
ably mfene, known to be untrue by bim who made it and 
p.)(187a) HiL, 7H. 
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Court being obtained as a conditi6n'’preoedent to the institution 
of a prosecution against a witness for giving false evidence 
would permit a prosecution for defamation without any such 
sanction. I would allow the application. 

Knox, Acting 0. J. — The facts found, and the facts which I 
am prepared to accept, are that the petitioner was witness in the 
trial of one Birbal for theft. He was cited as a witness for the 
defence, and when asked what he knew about Birbal’s ease he 

f, 

replied that he knew nothing. He added that he knew that 
Birbal had stolen his watch eight years previously, and that he 
had had to give Rs. 10 to one Banke Lai, whom he pointed 
out as one of the persons present in Courts before he got the 
watch back. If Banke LaPs house were searched thousands of 
rupees worth of stolen property would be found in it. 

It is also found that Banke Lai is a respectable zamindar, 
drug contractor for the Moradabad district, and pays Rs. 400 as 
income tax. 

Banke Lai prosectsted Ganga for defamation. He has been 
convicted and the sentence confirmed on appeal. He now claims 
that the words having been spoken by him while in the witness 
box are absolutely privileged and asks that the conviction and 
sentence b& set aside. 

I agree with my learned brother that in the present case we 
ought to hold that the statements which Ganga Prasad made 
were made by him in his capacity as a witsfeess, but I regret mncli 
that I find myself unable to agree with him that the question 
which we have to consider is ruled in principle by the decision 
of the Privy Council in the case of Baboo Gunnesh Butt 
v# Mugneeram Ghovf^hry (1). 

The decision of their Lordships is entitled to great weight and 
respect, and had it been given on a matter in issue before them I 
should have followed it unhesitatingly ; but I find that their Lord- 
ships themselves say the question did not arise for consideration, 
and I can find no reference in the judgment to the Penal Code. 
Moreover, the Indian Evidence Act had not, when this judgment 
was passed, been consolidated. I am therefore forced to consider 
the question virtually as res Integra and in the light of the laws 
{!) (1872) 11 B. Ii. B., 821. 
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is tfiis— tbal il wseems the piiblie aaci the a1iiimi4ratiott of 
jii’^ioe that witaesses giviog their evideoea on oath m Com% 
of ja'4iee Miiould nut have before their ey©--? the fear of Irnng 
harassed by fciiits for riamage>y bat tL'at the only fiteiially wMeh 
they shoald incur if they give tvidoLce falsely should b© aa 
indictment for perjury.” 

It is true that the^e remarks of^their Lordships had referanoe 
to a civil snity bill it is abundantly clear tiiat every reason for the 
protection of a witness again^st a civil suit for defamation as a 
consequence of Ms having given his evidence applies a fortiori 
to protection against a crimioal proaecntion for defamation^ and 
more especially in this country. Civil suits for defamation in 
India must; I think; to ^oine extent at least; be based upon the 
fact that the Penal Code makes the speaking of defamatory 
' words illegal. The very question involved in this appli- 
cation came before the High Court of Calcutta in the case of 
Woolfm Bibi v. Jes Sheikh (1) and the Court consistiog of 
Mr. Justice Sale and Sir John Stanley, then Mr. Justice Stanley, 
set aside the conviction, holding that the defamatory slatemento 
were made by Ih© accused in .the course of their evidemce m 
witnesses in a Court of Justice. 

The authorities will be found collected in the report im this 
case. There is no binding decision of this High Court, allfcougii 
there are some dicta ^ntrary to the^yiew I take to be found in 
the case of Ahd^ Hakhn v. Tej Ohmular Mnkerji (2) and the 
ease of Isuri Brmad Singh v. Ifmrao Singh (3). The questiim 
is not free from difficulty, but I conrider that in primaple il is 
ruled by the decision of the Privy Council iiUhe case of Babm 
Gwnmgh DmU Singh v. Mugneeram Ghowdhrg. It would be 
simply disastro-BS to the administration oi justice in this country 
if a prosecution «mld be iinstitiited against every witoew who 
gave evidence in a court of justice for defemition. In pro|»r 
eases with the sanction of the Court a prosemtion can be iasli- 
tuted againsi a witness for giving false evidence. It is hardly 
conceivable that the law which provides for the sanction of the 
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have before their eyes the fear of being harassed by suit for 
damages; but that the only penalty which they should incur if 
they give evidence falsely^ should be an indictment for perjmy, 
The precise question now raised did not then arise for decision. 

At'the time when this trial was held in 1866 the law of 
evidence in India bad not been codified. It has now been codi- 
fied^ and it appears to me that since the Code was enacted, the 
question is one which has to be decided by the Indian Penal 
Code and by the Indian Evidence Act of 1872, and not by 
any maxim, however excellent that maxim may be, which hm 
been universally recognised in England, but has not obtained 
universal recognition in this country, unless indeed it can be 
shown beyond room for reasonable doubt that the question to 
never considered in either Code. ^ 

It is true that neither Code in so many words says that a 
witness is absolutely privileged or is not privileged as to any ' 
statement which ho may make in the witness box, but the very 
fact that no direct mention of or indirect allusion to sucha 
privilege is to be found in either Code satisfies me that the Indian 
Law did not intend to recognize the existence of such a privilege. 

Expressum facit cessxre taciturn is a maxim that cannot be 
overlooked in construing Statutes whether English or Indian. 

The Indian Penal Code in making defamation a crimiDal 
oflPence was creating an offence which was not till then an offence 
in India. The caution with^ which the offwJe was placed among 
the offences in the Indian Penal Code is evident from the four ex- 
planations and the ten special exceptions or provisoes with which 
it was limited and circumscribed. There are also the general 
exceptions contained^n Chapter IV of the Code, which, when 
and where they can be proved to exist, take an act out of the 
category of offences. It is diflScult to conceive that a maxim, 
which, as their Lordships says, certainly has beefi recognized 
by all the Courts in England to be one based upon principles of 
public policy, could have been absent from the minds of the 
framers of the Code, when they were considering this new offence 
they were creating. They could easily have provided for it bad 
they intended to make it part of the law among the variotis 
exceptions contained in the Code. Sections 77 and 79 and the 
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Ai tl© mm& time I accepi tlie worck of Iheir Lordslii|» as giving 
a 0oiii|ilele and acmr&te ac^^mit of whst the law ia England is 
on tlic sal’ijcct, 

Tiieorigioal judgment of the Calonlfca High Court which was 
considered by tiieir Lordships in appeal is to be found in 6 W> 

Cr. E., 134;^ and a perusal of the Judgment wiE make it evident 
that the question which we have now to consider did not arise in 
that case. 

The suit was a suit for damages on account of the disgrace to 
which one Gunnesh Dutt alleged he had been exposed by a false 
prosecution^ in which his life and liberty had i>eea put io danger 
at the instance of Mugneeram and others, who had licen put for- 
ward by the prosecution m Orowm witnesses at the original trial. 
In the course of their judgment the learned Judges stated : — 
Witnesses giving evidence judicially cannot bo sued in a 
Civil Court for damages, though they certainly are liable to b© 
punished in a Criminal Court for any faLemnd malicious state- 
ment that they may make prejudicial to the character or life or 
liberty of any per»n/^ 

Thae are very general and safe olaervations and they leave 
the conclusion open that a witness is liable to be punished in 
a Criminal Court for any false (i.e., perjury) and malicious (Ce., 
defamatory) statement he may make prejudicial io the charaota*, 
&c., of any person. 

In commenting upon this passage their lordships of the Privy 
Council observed : — 

^^Tfais action has been called a suit to recover damages for de- 
famation of character. Their Lordships are%f opinion with Ih© 
High Court, that if it had been strictly speaking such an action, 
it <»iild not have been maintained, for they agree with that Courl 
that witness® <]«iiaot be sued in a Civil Court for damages in 
of evidende given by them upon oath in a Judicial proceed- 
ing. Their Lordship hold this maxima whiidi cerltinly has bmn 
re^nised by aE the Oourfe- of thk to be one based upon 

principles of public policy. The ground of it is thijs — that it con- 
cerns the pubKc aud the administration of justice that witness® 
giving Hmx evidence on c»feh in a Court of 3 usiice shouM Mk 
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direct, but it was to the same effect: Acoiording to it when any 
special plea was raised by a defendant the onus prohandi rested 
upon him ("see Huheem Wahid Ali Khan v. Khan Beehm (1), 
Acb No. II of 1855 did not attempt to deal with the burden 
of proof; but in the Criminal Procedure Code of 1861, which 
came into force pari passu with the Indian Penal Code, it was 
provided as follows 

^^235, It shall not be necessary to allege in the charge any 
circumstances for the purpose of showing that the case does not 
come, nor shall it be necessary to allege that the case does not 
come, within any of the General Exceptions contained in Chapter 
IV of the Indian Penal Code, but every charge shall be under- 
stood to assume the absence of all such circumstances. 

^^236. It shall not be necessary at the trial, on the parL ofthe 
prosecutor, to prove the absence of such circumstances in the first 
instance; but the accused person shall be entitled to give evidence 
of the existence of any such circumstances, and evidence in dis- 
proof thereof may thto be given on behalf of the prosecutor. 

^^237. When the section referred to in the charge contains an 
exception, not being one of such General Exceptions, the charge 
shall not be underslood to assume the absence of circumstances 
constitutilig such exception so contained in the section, without a 
distinct denial of the existence of such circumstances.” 

This was the law for Mofussil Courts ; but Act No. XVII 
of 1862, which was passed to control the procedure for Her 
Majesty^s Supreme Courts of Judicature re-enacted the provMons 
just cited and made this very important addition (section 27) t— 

^^In proving the existence of circumstances as a defence under 
the 2nd, 3rd, 5th, 8th, 9th, or 10th Exception to section 499 
of the Indian Penal Code, good faith shall be presumed unle^ 
the contrary appear.” 

Section 27 was not repealed by Act No. I of 1872, nor even 
by Act No. X of 1875. It continued to be law until Act No.X 
of 1882 was passed. In the meanwhile Act No. X of 1872 had 
swept away, so far as Mofussil Courts were concerned, the provi- 
sions contained in Sections 236, 236 and 237 of Act No. XXV 
of 1861, and Act No. X of 1882 made the procedure for tha 
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ex4»ptl#iii to lecfidi 499/if I may um the expression, J«t 
gmi»cl Ifie point; indeed fclie latter may from one poinl of rhw 
be sa*cl to entirely provide for it, with one exception, and this 
exception w one create i, not by the fiidian Pi-nal Code bnt by 
the Indian Evidence Act, 1872. The ninth excfitioE is a very 
wide one, and if good faith might be presumed would cover the 
case now” before as. 

The real difficulty in rec3gnizii:^ this privilege appears to me 
to lie in section 105 of the Indian Evidence Act, wdiieh compels 
a Criminal Court to presume the afjsence of all circumstances 
Ininging a ease within any of the general exceptions in the Indian 
Penal Code or within any special exception or proviso contained 
in any other part of the same Code, and lays the binden of proving 
the existence of such cijciimstancos upon the person accused of 
the offence. But for this section so heavy a burden of proof 
would lie upon the prosecution that prosecutions of a witness for 
defamatory matter would be abortive. 

The genesis of section 105 is interesttog and seems to me 
throws some light upon the question now raised. The rule of 
evidence that prevailed in India on this point when the Indian 
PeuM Code under ooiisideration is formulated by Mr. 
Norton in his Law of Evidence applicable to the Cotrts of the 
East India Com|mny, 2nd Edn., 1859, section 692, in the follow- 
ing words: — The technical rule is this; when a Statute in the 
enacting clause conteius an exception and fixes a penalty, 
then the party seeking to criminate another under that Statute is 
bound to show that the ease does not fall within the exception : 
but when there is no exception within the enaf^ting clause, but 
in another distinct and separate clause, or tven if it be in the 
same section, but be not inwrporated with the enacting clause by 
words of reference, the pnm&prdmndi is shifted. It is not then 
necessary fof the prosecutor to do more than sIk>w that the parly 
whom he arraigns has l»en guilty of the crime in the enacting 
clause; and it is for the sceusfid to show that the independent 
^cdplive 4ause takes bis ease out of the danger of the law/^ 

The Muhammadan Law, which owing to the original institu- 
tion of Criminal Courts in India had much influence in such 
Coi|rts until replaced by Slatutos, was much more simple and 
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1872, and was expresslj repealed by seotion 2 of the Indian 
Evidence Act. The motived, moreover, of construction to be 
adopted in the ca-^o of a Code like this has been pointed out by 
Lord Herschcll in Bank of Engla<nd w Vaglitno Brothen (1) 
and approved by their Lordships of the Privy Council in NoreTh 
dra Nath Sircar v. Kamalbasini Dasi (2) anej, also in BoUvr 
son V. Canadian Facijic Railway Company (3), where they 
add that resort must be had to the rrG-c:^istbg law in all instances 
where a Code contains provisions of doubtful import or uses 
language which had previously acquired a technical meaning. 
But an appeal to earlier law and decisions for the purpose of 
interpreting a Statutory Code can only be justified upon some 
such special ground. No sucb special ground appears to exist in 
the present case. 

The case law, while in favour of the contention raised by the . 
petitioner, still points both ways;— 

In 1866 {Queen v. Pursoram Bas) (4), the Calcutta High 
Court were asked by Mr. Doyne to extend the principle of 
English Law that a defendant in a oriminal case is not tongue- 
tied and may make use of any remark, however defamatory 
per, sCj with perfect immunity and protection from indictment or 
action. Ivemp and Glover JJ., ruled that the case mast be 
considered as governed by the provisions of the Indian Penal 
Code. Both learned Judges 'who Imard the case refused to follow 
the English Law* 

In Sealy v. Ram Narain Bose (6) Glover, J., refused to 
extend the provisions of section 27 of Act No. XVIII 
* 1862 to Mofussil Courts. 

The authorities relied upon for the opposite view are 

Baboo Qunnesh Butt Singh v. liugneeram Ghowdhryi^f 

Manjaya v. Sesha Shetti (7). 

Queen-Empress Babaji (8). 

Queen-Empress v* Balhrishna Vithal (9). 

Bihumher Singh v« Bechamm Sircar (10)* 


(1) L. R . 1891, A. C., M)7. 

(2) (1895) L. n., 23 L A., 18. 

(3) L. a, 1892, A, C., 481. 

(4) (1865) 3 W. R., Or. R„ 45, 
(6) (1883)4W.R.,Cr,R.,22. 


(1872) II B. L. B., 321. 
(1888 j I. n. B., 11 Mad., 477. 
(1892) I. n. B, 17 Bom., m 
(1893) L L. B., 17 Boyi., m. 
(1888) I* L. R., 16 Calc., m 
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fratamg of eharges miifonn f^tli in High Cmrfc and in CrimiBal 
0>ari4 galiordliiate to them. Bat it is evident that the provision 
eoalained Ih© section 105 foand little favour at firsts espeoially 
wit^i the Presidency High Cmrts, 

In enacting sectim 105 the framers of the Indian Evidence 
Act appear to have introdiicerl no new laW; but to have adopted 
the principle laid down above. 

In any case the Indian Evid^ce Act of 1872 did not over- 
look the qnesrion of what privileges shonld be accorded to wit- 
nesses. Chapter IX, sections 122 — 132, and Chapter X, sections 
148 — 152, are examples of this, and if it had been the intention 
of the Legislature to extend to communications made by witn^s^ 
in the witness box the privilege of freedom from being made 
the subject of a civil or criminal trial, they could and would 
^ surely have amplified section 132 of Act No. I of 1872. Can it 
be possible that prudent men who thought of this privilege 
should have lost sight of the privilege now under consideration? 
It seems impossible to answer the question but in the negative. 
The absence of enactment is to my mind conelusive that they 
omittoJ it from the Code of set purpc^e^ 

It seems to me 'then that by introducing such a maxim of 
English Law as we are ask^ to do by the learned mxmml for 
the petitioner we should be legislating in such a manner as to 
modify both the Indian Penal Code and the Indian Evidence 
Act of 1872, and thiS T am not preperred to do. 

Further, it must not be left out of consideration Hmt the 
Indian Evidence Act of 1872 was intended to be and is an Act 
consolidating, defining and amending the Law of Evidence. It 
is an Act based on the English Law of Evidence modified to suit 
India. As section 2 of the Act shows, all rules of evidence not 
contained in any Statute, Act or Begularion in force in any ^rt 
of British India were expressly repealed. 

If the rule of evidence now in consideration may be held in 
consequence of what their Lordships of the Privy Council stated 
in O^wm^DmU v. Mmgnmram Ghmodhry (1) to have b«n a 
rule of ovideE'Ce which did or ought td prevail in India, it was a 
mie not conl»inei in any Statute, Act or Emulation in force in 
{1)2(187») 11 B. Ii. B., 
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before a Court of Justice. It is adr&ifted that the words are wide 
enough to include such evidence, and I do not think that judicial 
interpretations can properly limit their scope either in view of 
general considerations about the policy of protecting witnesses 
from being harassed or of the absence of any prosecutions being 
hitherto instituted in such cases.^^ 

Mr. Justice Fulton, while admitting that is was undoubtedly 
a serious measure to limit the meaning of words in such a carefully 
drawn Act as the Indian Penal Code, and one which no Court 
would attempt unless it were practically certain that the matter 
to be eliminated was not within the contemplation of the 
Legislature, came to the conclusion that such ceitainty did 
exist. 

Now, with all the respect due to such^a learned Judge, I am 
unable to arrive at any such certainty. As I have already pointed 
out, a Legislature which had taken care to provide against the 
prosecution of a witness making a statement under compulsion, 
as is shown in Act No<i II of 1855, section 32, and Act No. I of 
1872, section 132, was not likely to overlook a maxim so well 
known and of such importance regarding statements made not 
under compulsion. It seems to me, on the other hand, from the 
very provisions set out in the Indian Penal Code that the 
Legislature did provide, and provide abundantly, for the protection 
of the honest witness. They considered the case of the dishonest 
witness and left him unprotected. Nor d(^ I find myself able to 
attach much weight to the second reason given by Mr. Justice 
Fulton. If the objection be that no thought of the consequence 
that might follow should hinder a witness from speaking freely 
and unreservedly, then why retain the prosecution for perjury ? 
Fully 90 per cent, of the witnesses who give evidence in a Court of 
Justice are ignorant of, aud most of them incapable of appreciat- 
ing, the different position in which a prosecution for perjury and 
a prosecution for defamation places them. The interest of public 
policy can be and would be better guarded otherwise. For 
instance, the simple addition of the words and figures section 
499 ” to section 195 of the Code of Criminal Procedure would be 
one way. Another way would be by the applying of Chapter 
XXXV III of the Code of Criminal Procedure. It is too ofteA 
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Wmlfmn MiU r^Jemmt^Siisikh (1% md 

DawffM V, Skt^uh ("1). 

Ir a!i c i' Li )r >i t.;f '-o the case of 

OwiVM^h 1 j*i^' S*rff% w Ckowdhry^ and I mnmh 

find tliui in a jt oI l' um t* e aUiyntiin of ti.e lemmd Jadges con- 
cerned wn*’ clrarrn to f e ^r* -t r.Le I'useviatiom of their Iiord- 
sMps of tiio Pj'i’*, V Coin e‘i wore really ohiter dicta ; that their 
Lordsjiips had al'-tiiinod from aoy all i4oii to lli? provisions of 
the Indian Penal Codo^ andjla-llvj to the fact that mdien that case 
was decided the Indian Evidence Act Lad not been modified. 

All these coaSifiorations appear to me to deprive Qwrmmh 
Butt Singh v. Mugneeram Ghowdhrg^ of much of the weight the 
observations contained in i% even though obiter dicta ^ would other- 
wise undoubtedly have^^and in dealing witli th e cases that follow 
Ishall confine myself to any other considecations which infiaenced 
the Judges in extonding this maxim of English Law to India. 

In Manjaya v. B':cha Shetti {oj Sir A. Collins^ C.J., applied 
the observations of Coekki*i 2 , C.J., in ihe case of /Seamati v. 
Neiherclift (4); and of Fields J., in Qoffin v. Donnelly (5) as to 
the m}^ of public policy which subordinate the interest of the 
individuiil to that of a higher interest, niz.^ public and. 

referred to an earlier case, Hindi v. Bandhy (d). Shephard, J., 
relied particularly upon Baboo Gmtnesh Butt Singh v. Miogneer- 
ram Ghowdhry (7). The Indian Evidence Act was not at all 
considered. 

In Qmen-Emprc,js v. again the learned Judg^ 

gave no indepeodeiit reason? for holding as they did. They 
were content to follow tho rulings cited above. 

In Qween-EmpresB v. Ba%rhhna Vithd^ Telang, J,, began 

by confessing that if the point had been res Integra he would 

have been of opinion that tho conviction should be affirmed. He 

wntinues ^ I a® unable to adopt the view that on any correct 

principles of coiistruefcion we should limit the meaning of the 

words of the seetioa of the Indian Penal Code defining defama- 

Hom so as, to exclude therefrom any evidence gipn by a witness 

fl) (1890) I. h. K 27 Calc., tm. (4) {1870) Ii. B , 2 C. P. I)., 53. 

M (1886) I. It. It, 10 All, 4*i5. (5) {1,^81} L. B., 0 Q. B. D., 307. 

M (1888) L L B, 11 , 477. (0) (1876) I, L. B., 2 13. 

^ (7) (1872) 11 B. h, B„ B2h 
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These cases do not remove from my^ mind the difficulties! 
have set out earlier in my judgment^ and I think the view held 
by Mr. Justice Young in Queen-Empress v. Oajadhar is a 
sounder view to take of the Indian Law upon the point. I am 
therefore not in favour of granting the prayer of the applicant, 
as I do not consider he has discharged the burden laid upon him* 
by section 105 of the Indian Evidence Act, 1872. The words 
used by him regarding Banke^Lal were primd facie irrelevant 
to the inquiry and highly defamatory, and the petitioner has not 
attem})ted to prove any circumstances which would bring him 
within any of the special exceptions attached to section 499 of 
the Indian Penal Code. 

Under the provisions of sections 439 (1) and 429 of the Code 
of Criminal Procedure the case was laid before Aikman, J., who 
delivered the following opinion : — 

AlKMArv, J. — ^This case has been laid before me under the’ 
provisions of section 439 (1) read with section 429 of the Code of 
Criminal Procedure, ‘"the Judges composing the Court of Eevision 
being equally divided in opinion on the question raised by the 
application for revision. That question is whether a witness can 
be convicted under -section 600 of the Indian Penal Code for the 
use of defamatory words when giving evidence. This is a question 
which has given rise to great conflict of opinion in the Courts of 
this country. A large number of Judges, following the law as it 
exists in England, have hold that witnesses cannot be prosecuted 
for defamatory statements made by them in giving evidence. 
In some cases the language used would indicate that iu the opinion 
of the Judges, the immunity of a witness is absolute; in other 
cases it has been helS that the statement of a witness are privileged 
only if relevant to the issue under inquiry. In many of these 
cases the learned Judges have put forward in support of their 
views considerations of public policy as affecting tbe public and 
the administration of justice. Such considerations, it seems to me, 
might well be adduced as arguments to induce the Legislature^ 
amend the law, but when the law of offences has been codified'^ss 
it has in this country, they are in my judgment entirely out of 
place in construing the language of the Act. The judges who 
have held that stgjtements of witnesses are privileged 



rot. XXXX.} ALtiAfiABAD SEElJSS. 

forgoltea tlisl the coiBplain&f in a criminal trial is a witness^ 
and that if he dws conduct the prosecution he only does so with 
the permission of the Couit. This point seems to have been 
overlooked by Mr. Justice Fulton. The same learned Judge 
argues that the absence of prosecutions in such cases for defama- 
tion points to the conclusion that Judges and the public were of 
opinion tlat such prosecutions were not intended by section 499. 
I venture to doubt whether this^is a correct view. In these 
Provinces prosecutions for defamation of any kind are compara- 
tively rare, but the reason lies elsewhere. It is rather to be traced 
to the unwillingness of men to court a public trial under such 
circumstances and to the fact that Criminal Courts overburdened 
with work have no scruples about referring a complainant of such 
an offence to the Civil Court for his remedy. In this they have 
been encouraged by the words of Straight, J., in Empress v. 
Amir Easan (1). 

In BhiJcumber Singh v. Becharam Sircar (2) the learned 
Judges simply followed the English law^ and did not notice 
Indian law. 

In Woolfun B%bi v. Jesarat ^eikh (3) the Judges merely 
foHowed the eases oi^ and had to deal with the easier <^e of 
statements made by witn^ses relevant to the issue ih the case 
under inquiry. 

There remains the case in this Couz*t — Dawan Singh v. Mahip 
Singh (4). 

Neither of the Judges who decided the case considered the 
Indian law bearing upon the point. Even Mr. Justice Mahmood, 
after holding that the English common law, though it must 
always be referred to for guidance, in questions of difficulty and 
regarded with respect, is not necessarily fit to be adopted in its 
integrity, irrespective of the wnditions of the country (p. 438), 
and again that unadvanced countries like India present a state 
of society where personal insult needs more checks than in more 
civilized countries like England (p.i45), went on to consider the 
question of ,privilege without one allusion to the Indian Penal 
Code or to the Indian Evidence Act. 


(1) Weekly Fotes, p, 167. 
(3) iim) L L. B., 16 C4e., 264 


( 3 ) (1890) I. L. R., 27 Calc., 262. 

(4) (1886}I.L.E.,io All., 426. 
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prosecuted for defamation on account of statements made when 
giving evidence in the wiinsss-box ; Telang, J., said I con- 
fess, if the point which arises in this case had been res integraji 
should have been of opinion that the conviction should be aiSrmed. 
I am unable to adopt the view that on any correct principles of 
construction we should limit tho meaning of the words oftrlie 
section of the Indian Penal Code defining defamation so as to 
exclude therefrom any evid^ce given by a witness before a 
Court of Justice. It is admitted that the words are wide enough 
to include such evidence and I do not think that judicial interpre- 
tation can properly limit their scope either in view of general 
considerations about the policy of protecting witnesses from being 
harassed or of the absence of any prosecutions being hitherto 
instituted in such cases.^^ 

In the case In re Nagarji Trihamji (1) Jardine and Farran, 
JJ., referring to the above case, said that they were inclined 
to share the doubts expressed by Telang, J., and in regard to 
the liability of witnefises to be prosecuted for defamation observ- 
ed : — It would, however, in our opinion be beyond the province 
of mere interpretation to engraft a new exception on the defini- 
tion. The Legislature has enacted a general exception in favour 
of JudgesT, to wit, section 77 of the Penal Code, and in section 
132 of the Evidence Act has gone a certain length in protecfing 
witnesses against the Criminal law ; it may be assumed that it 
had no intention of going fucther.^^ ^ 

In the case Angada Bam Shaha v. Nemai Ghand Shaha (2) 
Petheram, C.J., and Kampini, J., said that they were bound by the 
earlier decisions of their Court, and added : — if there had been no 
authority on the poi&t in this Court, we should have come to the 
same conclusion. In regard to the particular question before 
them, i.e., whether a statement made in the pleadings of an actios 
was absolutely privileged in accordance with the rule of English 
law, they say : — ^^if it is defamation, nothing but one or other of 
the reasons mentioned in the exceptions can prevent the publn®- 


tion from being criminal.” 

In the case Abdul Hahim v. Tej Chandar Muharji (3); 
head-note, which correctly represents the sense of the judgme^^) 
(1) (1894) L L. B., 19 Bom., 340. (2) (1896) I. L. B., 23 Calc., 867. 

" (3) (1881) L L. B., 3 All., 815. 
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Md great stress on tlie obseWatioBS of tbeir Lordships of the 
Privy CJoiinoil in the case of Baboo Gunnesh Butt Swgh v« 
Mugnmram Ghowdhry (1). That ease been considered by 
the learned Acting Chief Justice in the opinion he has recorded 
io the present ca^e, and he has given reasons fjr holding that 
what their Lordships said in the case cited is not conclusive of 
the question before us. With these reasons I entirely concur. 
The argument drawn from section 132 of the Evidence Act, 
which was not in force when the judgment of the Privy Council 
was pronounced, appears to me unanswerable. If, ai the law then 
stood, witnesses were protected from any criminal prosecution for 
statements made in the witness-box, except a prosecution for giving 
false Bvidence, what necessity was there for making special pro- 
vision protecting witnesses from prosecution for anything said in 
reply to questions which they are compelled to answer ? If the 
law in India was the same as that in England, the proviso to 
section 132 of the Evidence Act is useless. 


But although many Judges in this country, following English 
law and actuated by considerations of public policy, have held 
that witn wses cannot be prosecuted for defamation, a still larger 
number hawe held that the question must be decided by what the 
Indian Penal Code says, without regard to the state of the law 
in England or consideration of what would be desirable in the 
interests of public policy and the administration of justice, and 
with that view I agre^. 

In'the case of Green v. Delanney (2) Phear J., said : — I think 
the Judge erred in looking outside the Penal Code itself for 
the purpose of ascertaining the criminal law of this country 
with regard to defamation. If the facts which are the subject of 
a mmplaint fall within the limits of section 499, construed, as the 
action ought to be, according to the plain meaning of the words 
therein ns^, and if they are not mvered by any of the exceptions 
to te found in the Code, then in my judgment they amount to 
defamation, quite irrespective of what may be the English law on 
the subject.^ In this view Jackson, J., fully concurred. 

In the <ase Qmem-Empress v. Balhriehna TUMI (3) it \/as 
held, following previous rulings, that a witness cannot be 


.(1) (im) UKIulSL, Ul, U p&gQ 320. (2) (1870) 14 VT. B,. Cr. IL. 27. 
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PRIVY OOUNCJL. 

MUHAMMAD MUMTAZ ALI KHAN (Plaintits) v . MURAD BAirgatf 

(DbPBKDANT) and 6 OTHBE APPEALS BY THE SAME APPELLANT QONSOLI- 

DATED AND MXJHAMMA.D MUMTAZ ALI KHAK (Plaintiee) TO- 

HAMMAD MOHSIN (Dependant) and another appeal by thb same 

APPELLANT CONSOLIDATED. * 

[On appeal from the Court of the Judicial Commissioners of Oudh, Lucknow.] 
Act Jfo, 1 0/1869 {Oudh JE states Act)>^Birt zamindan rights— Bights of f eh 

sons holding under-pro^Hetary^ rights in milages under taluqdar hfm 

annexation of Oudh — JPoliey of Government under Becord of Mights 

Circular No. 2 of IQ^l—Meritahle and transferable rights. 

The defendants, either by themselves or their predecessors in title, had 
from before the annexation of Oudh, held under-proprietary rights (known as 
birt or birt zamindari rights) in villages in the taluqa of which the plaintiff 
was the taluqdar. In the Eecord of Eights Circular No. 2 of 1861 the policy 
of the Government was declared that the brrtias who were found in direct 
engagement with the State at annexation, or who have uninterruptedly held 
whole villages on the terms of their pattas under the taluqdars must he 
maintained in the full enjoyment of their rights in subordination to the 
taluqdars.** In suits b^ the taluqdar to recover the villages. 

JSeld on the evidence and under the circumstances of the case, that the 
defendants had shown themselves to come within the benefit of the poli^ 
declared in the above circular, and had therefore acquired, upon the annexatioa 
of Oudh by the British Government, heritable and transferable rights si 
against the plaintiff in th6 villages in suit. 

1. Six consolidated appeals (81, 87, 92, 96, 97 and 101 of 
1903) from decrees of the Court of the Judicial Commissioners 
of Oudh in some cases reversing and in others affirming decrees 
of the Court of the Additiotml Civil J udge "of Lucknow. 

2. Two consolidated appeals (84 and 86 of 1903) from decrees 
(16th November 1899) of the Court of the Judicial Commissioners 
of Oudh, which aprmed decrees (20th April 1897, and 23rd 
November 1896 respectively) of the Court of the Addition^ 
Civil Judge of Lucknow. 

All the above appeals arose out of* suits for the .possession of 
various villages situated in the Gonda District of Oudh, and inali 
of them the appellant was the taluqdar of the taluqa of Bilaspur 
in Oudh now known as the taluqdar of Atraula; and all the 
lages in suit were situated in the said taluqa. At" the seccmd 

Lord Maonauhten, Lord Atkinson, Sir Andbbw Soobib sad 
Sir Abthdb Wilson. 
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tafoIl0WS5' — ^^^Thelsir of drfgtoafion wHch should be applied in 
guifci in ludia for defamation is that laid down in the Indian Penal 
(Me^ and not the English law of libel and slander/^ In their 
judgment, the learned Judges i^Straight and Tyrrell, JJ.) say ; — 
^^It seems to us that when there is substantive law which can be 
appealed to for information and guidance, the safer coarse is to 
lcx)k there to ascertain some intelligible rale or rul^ by which 
determination of suits Eke the present should be regulated/^ 

As pointed out by the learned Acting Chief Jt^tiee, the 
language of the Indian Penal Code was not considered in the Privy 
Council judgment in the ease reported in 11 B. L. R., 321. Had 
it been considered, there can, I think, be little doubt that their 
liOrdbhips would not have departed from the principles laid down 
by Lord Herschell in the Bank of England v. VagUano (1) and 
approved of by the Privy Council in Norendra Nath Swear v, 
Kamalbasini Dasi (2). These are the principle which in my 
opinion should guide us in the pr^ent ease. The applicant Ganga 
Prasad, in giving evidence used Ianguage4n regard to the com- 
plainant Banke Lai, which clearly amounts to defamation as 
defined by section 499 of the Penal Code, and he has not brought 
hiniself wilMii any of the exceptions set forth in the Code. He 
therefore eommittel the offkice made punisbable by action 500 
of the Code. 

In my opinion, therefore, he was rightly d^nvicted- I was 
addressed by applicant^ learned coupsel on the third plea set 
forth in the application, namely, that the sentence is excessive. 
I think, that, having regard to the circumstances of the case, this 
plea has force. The applicant, who has undergone the greater part 
of the term of imprisonment imposed on Hm(j has been released on 
bail. I would reduce the term of imprisonment to that alreaiy 
undergone by him. I would also reduce the fine to Es. 250. 

In aceordanee with the ak>ve opinion the sentence of im- 
prisonment passed on the appMcmnt Ganga Prasad is reduced to 
th# term air«dy undergone. The fine is also reduced to Rs, 250. 
A*y ex<»ss jaid by the applicant must be refunded. The bail on 
which he was relewed is dischai^ed. 

(1) n ISSi, A. 0 ^ 107. (2) (1^5) Lw E., 23 1. A., 18, at p. 26, 
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appellant. The grant dated 2lsb September 1848 was intiie 
following terms ’ 

“ I, Sri Khan-i-Azum Masnad-i-Ali Maharaj Eaja Omrao Ali Kliaii,liaw 
executed a birfe zamindari in favour of Fakir Bakhsk Makton, in respect of 
village Bkuralira, a nankar estate, in tapjja Bahfampur of Farina Atraola 
in tke Sarkar of Bahraich, and made over to him sajal, sakat, sapat in chatoi 
siwan the rights in water, wood and road within its four boundaries). 
He is to take possession and occupation of the village wilh (perfect) 
composure of mind, and to pay the Government due. He is to take one. 
fourth share of the Government revenue as right of birt zamlndari. The 
area of the village is fifteen hundred^' kham (village) bighas.” 

The grant dated 25th January 1850 was in the same terms 
without any reference to the previous grant. On 28th June 1871 
at the regular settlement Raja Chaudhri, the original respondent 
in this appeal, claimed a decree for under-proprietary right in the 
said village^ and on 8th J uly 1872, his claim being admitted, a 
decree was made on that admission. * 

In the present suit the-Additional Civil Judge of Lacknow v 
delivered judgment on 3rd May 1897, holding that the appeUant 
was not properly a party to the suit at the regular settlement,* 
that the admission was not made by any person duly authorized 
to make it; and that the decree of 8th July 1872 was not bind- 
ing on the appellant. He also held that the defendants did not 
hold under-proprietary rights in the village. In the absence of 
proof of the date on which the appellant was born he considered 
that the suit was barred by limitation, and in consequence made 
a decree dismissing the suit witk costs. 

On appeal to the Court of •the Judicial (5ornmissioners of Ondli 
judgment was delivered by that Court (G. T. Spakkib and 
W. Blekkebhassett) on 19th December 1899. In the course 
6f the appeal the date given by the appellant as the date of Hs 
bitth was admitted, and the question of limitation was thus 
settled in the appellants favour. 

The Judicial Commissioners held that as the appellant bad 
not produced the papers given over to him by the Court of Wards, 
a presumption arose that Salig Ram, the manager of the estate, 
was duly authorized to confess judgment at the settlemetti 
They also held that the respondents wete hirtdars and that ^ a 
person holding a birt or birt zamindari tenure under which be 
receives one-fourth or one-tenth of the profits of the village, hH 
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a heritable aaii transferable share in that share/ On these findings 
a decree was made affirming the da^ree of the Additional J ndge. 

Appeal 92 of 1903. In this the village in dispute was 
Pachsii^a. Tfie terms of the grant dated 4th May 1830 to Mak- 
dnm B'lkhsh Khan by Raja Muhaminad Khan, were similar to 
those of the grants referred to in appeal 87 of 1903. The pro- 
ceedings at the^ regular settlement were also the same, a deor^ 
being passed on admission of the ckim in favour of Ali Bakhsh 
Khan, the son of Makdum Bakhsl^Khan on 8th July 1872* The 
pleadings and the decisions of the Additional Judge and Judicial 
Commissioners (the latter dated 19th December 1899) were also 
similar to those in the ease of appeal 87. 

Appeal 96 of 1903, The village sued for in this case was 
Tatarpur. At the regular settlement a claim was advanced on 
behalf of the appellant to the superior proprietary right and on 
8th February 1872 this was decreed to him. On the same date 
the claims of Ishri Prasad and Sukhmangal Singh (with whom 
the second summary settlement had been made in 1859) to the 
superior proprietary right were dismissed, ^Tiiey were, however, 
granted sub-proprietary rights in the village on payment of the 
Government demand plus 15 per cent, and half the casses and 
village expenses. Jn this suit, in addition to the defences raised 
in the other suits, it was pleaded that the appellant hSd no title 
to the village^ and that his suit was barred by limitation. The 
Additional Civil Judge gave Judgment on Srd^May 1897, He 
followed Hs previous judgments on the matters then decided, 
and further held that the appellant had no title except under the 
decj»e which he imj^aohed, and tiiat the cause of action having 
arisen in 1859 during the life time of Raja Riasat Ali Khao, the 
suit was for this reason barred by limitotion. He accordingly 
dismissed it, with msts. On appeal the Judicial Commissioners 
on 19th December 1899 affirmed that decree holding that the suit 
was barred ; that the appellant was bound by the decree passed at 
the regular settlement, and that on the merits the res|»ndents m 
birtias had a heritable and transferable right in the village in 
smi. 

A|^il 97 of 1903, In this <»se the village in suit was 
named Gaur. Both the summary setriemento were made with 
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the appellant at the regular settlement on 23rd February 1871 
Arjungir Goshain claimed the under-proprietary right in tb 
village, and a decree was made in his favour on 2nd September 
1872. In this suit the defence was the same as in appeal 87 of 
1903 except that no question of limitation was raised. The 
Additional Judge on 19th January 1898 made a decree in favour 
of the appellant ; but on 19th December the Judicial CommU- ’ 
sioners reversed that decree and dismissed the suit with costs. 

Appeal 101 of 1903. The subject-matter in this case was a 
village called Chatarpara. There was no birt patta. The second 
summary settlement was made with the appellant. At the r^ 
lar settlement on 22nd June 1871 Subhan Chandhri claimed an 
under-proprietary decree as birtdar. On admission a decree was 
made in his favour on 27th April 1872. The pleadings and issues 
were the same as in appeal 87 of 1903 with the exception of two 
matters, namely, that the appellant’s case ought to be confined to 
a share in the village, and that he was estopped from suing by 
his receipt of rent. The Additional Civil Judge on 24th June 
1897 limited the appellant’s case to a 14-anna share in thevill^, 
and in accordance with his judgment in appeal 97 of 1903 made 
a decree in the appellant’s favour. On appeal the Judicial Com- 
missioners on 19th December 1899 reversed that decree and 
dismissed the suit on the grounds already stated i n the other case^ 
and also on the ground that the appellant had by the receipt d 
rents after attaining majority elected to treat the decree of the 
Settlement Court as valid. 

Appeal 81 of 1903. The village in dispute was named 
Kusahwa. The birt patta was granted by Eaja Omrao Ali 
Khan. In other respects the case was similar to appeal 101 of 1903. 
At the regular settleiSent the decree was on 5th August 1872 made 
in favour of Subhan Chaudhri. In this suit the Additional Civil 
Judge (not the same Judge that decided the other cases) on dtb 
January 1897 held that the cause of action accrued during the 
life time of Raja Riasat Ali Khan and the suit was therefore 
barred by limitation ; that the appellant was duly representedin the 
litigation and bound by the decree made at the regular setdemeu^ 
and that the appellant had satisfied the decree by the acceptome 
ef rent. He therefore dismissed the suit. On appeal the Judirid 
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Commissiouers (Bcws G* T, SpAitkib) affirmed the 

decree for the same jmroBi m ia the other cases* 

In the other two consolidated appeals (84 and 86 of 1903) 
the questions raised relate to the right of the appellant to recover 
possession of the villages in suit, or to r^ive a larger proportion 
of the profits from the respondents. 

Appeal 84 of 1903. The village in suit in this case was called 
Belha. After the annexation of Oudh the first and second sum- 
mary settlements of the village Were made with the respondente 
or their predecessors in title. At the regular settlement, on 11th 
June 1871 a claim to the superior proprietary right was advanced 
on behalf of the appellant against the predecessor in title of the 
respondents. On 15lh J uly 1872 the Assistant Settlement Officer 
recorded that the appellant only present by Thakur Prasad, 
says we now limit our dIaim to 10 per cent, malikana. Defend- 
ant is a birtia who bought from Kale Khan. Kale Khan got 
birt from Eaja Muhammad Khan . . . claim to superior title 

dismissed and a malikana of 10 per cent, pn revenue decreed 
In the suit in this case it was contended that the appellant 
was not properly a party to the decree, and was not bound by 
it, and that the respondents’ rights, if any, were limited by the 
terms of the grant to them. The relief sought for was^ possession, 
or failing that, a declaration of the respondents^ rights under the 
terms of the grant. The defence was that the ^village in suit was 
not part of the appell^ts^ taluqa ; that the decree of l5th July 
1872 was binding ; that the suit wAs not maintainable, and was 
barred by limitation. It was also contended that the appellant 
was estopped from advancing his claim owing to the receipt 
by him of the malikana dues after attamingjmajority. The Addi- 
tional Judge on 20th April 1897 held that the vill^e was not a 
portion of the appellants^ taluqa j that tihe suit was bairred by 
limitation ; that the respondents^ ancestors poss^sed the righte of 
birt holdere prior to and irrespective of the decree of 15th July 
1872, and were in possession of the village in suit prior to both 
the snmm^y settlements. He consequently diamiewd the suit. 
Ihe Judicial Commissioners, G.T. Sfankxb and W. Bumrnm-- 
HA^ETT, on 16th 2fovember 1899 affirmed that decree on the sole 
ground that the settlement decr^ were binding, on whidi 
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question they said that the suits having been properly instituted oa 
behalf of the plaintiff and not having been disposed of by consent^ 
and there being no evidence of any gross neglect or mismanage* 
ment the decrees passed in these suits cannot be set aside. 

It 18 not neces^avy to express an opinion on the merits^ but were 
it necessary we should have no difficulty in finding that the^ 
defendants have held direct under native rule and after annexa- 
tion, and that the plaintiff has no title against them.’^ 

Appeal 86 of 1903. This case related to the village of Badal- 
pur Chaukhandia. It was a similar case to that ofappeal84of 
1903 and the pleadings were of the same nature. The claim attlie 
regular settlement was made on 6th January 1871 on behalf of 
the appellant by one Thakur Prasad and a decree similar to 
that in appeal 84 was made on 1st June 1872 dismissing the claira 
to the superior title, but decreeing 10 p^er cent, on Government 
revenue as malikana. The Additional Civil J udge held that the r 
suit was barred by limitation, and that having received malik- 
ana dues after attaining majority, the appellant could not impugn 
the decree of the Settlement Court. He made a decree dismk- 
ing the suit. On appeal that decree was affirmed on 16th Novem- 
ber 1899 by the Judicial Commissioners (G. T. Spankie and V. 
Blenherhassett) for the same reasons as in appeal 84 of 1903. 

The following portion of the Judgment of the Court of to 
Judicial Commissioners of Oudh in appeal 87 of 1903 is material 
as showing the grounds for their conclusions that the respondents in 
each appeal must be held to ’'have an under-proprietary tenure 
in the respective villages in suit. These conclusions and to 
reasons on which they were based were accepted as correct by 
their Lordships of the^Judicial Committee : — 

The grant is not an isolated or anomalous grant. It is one 
made in pursuance of a widespread custom. Similar grants are 
common in the Districts of Gorakhpur, Basti, Gonda, and Bah- 
raich, and probably other submontane tracts, where large areas 
of Jungle had not been brought under cultivation. Probably to 
best description of them extant is to be found in the Gonda 
Settlement Report. 

The author of the Gonda Settlement Report, after explain- 
ing the original structure of Jjhe, Hindu society in its simplest 
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as consistiDg of Raja und onlliTator ia the aorfeli of the district 
and its more complex form in the centre of the district^ owing 
to the intervention in tbe majority of villages, of bodies of here- 
ditary birliai between the Raja and the cultivator, proceeds in 
para. 64 to explain the relationship between the Raja and birtias. 
In para.. 72 he states that waste lands were at the Raja% disposaL 
^ He might cede them on favourable terms to single sj^culators, 
who engaged to bring them under cultivation by introducing 
ploughs themselves. Having oyice dealt with them he was 
bound by rules, which rules will be described when the 
division of the grain-heap and the position of the birtias are con- 
sidered. ^ After detailing the deductions from the grain-heap, the 
author proceeds : — ^ What is left is divided into two equal heaps, 
one for the Raja and the other for the cultivator • in local language 
the Rajahs heap is known as the Jdssa Birhari. ^ And in para. 38 
^ this or something essentially similar in principle is the method 
in use all over the district for land in full cultivation and paying 
rents in kind. The produce is the common property of every 
class in the agricultural community, frorn the Raja to the slave. 
No one is absolute owner any more than the others, but each has 
his definite and permanent interest, ^ (pira. 84) ^ the basis of the 
whole society being the grain-heap, in which each constituent rank 
had its definite interest. There is as yet no trace of private pro- 
perty, whether individual or communal, the rights which bear the 
nearest resemblance to it being the essentially state rights of the 
Baja. Independently of the fact *that it is still in many places 
in actual existence, its importance to the administrator lies in its 
bring the original type from which all the different forms of 
landed proj^rty have been divided by processes which may be 
easily traced, and whose operation is in mosl cases going on under 
our eyes. Its original form is modified by the growth of two 
institutions within iteelf, the birtia and the .village zamindar ; 
and by the operation of two external caus^ — the introduction 
of money into the relaiions between its various members and 
the encroachment of a foreign power on the prerc^tive of the 
Eajs. ^ 

Para. 85.— Birt means a cession^^of any part of the Eaja^B 
rights within definite limit?. ^ 
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‘‘ ‘ Para. 86 . — The most important classes of birt were of two 
kinds, the hirt zamindari and the hlrt jartgal tarashi. Of the 
first kind I know no instance more than two hundred years old 
and by far the greater number were created within the present 
century when the Eaja granting them was out of possession of fiw 
lands to which they referred. So. complete is the cession that it 
is not likely that the compai-atively small gratuity, which formed 
the consideration, would have reconciled the Eaja to the loss of 
his rights, had he been in actustJ fruition of them. So their exist- 
ence may really be traced to the operation of the external forces 
just mentioned. They are most common in Utraula, Sadulla- 
nagar and Burhapara where the Eaja had been longest and most 
completely set aside, and in those parganas there is hardly a 
village where they do not constitute the charter of the present 
proprietary family. Their terms, which varied very slightly, were 
as follows : — 

“ ‘ The Eaja cedes a certain plot of land or a village to a certain 
grantee. He abandons all rights in water, in wood, and in 
roads ; the birtia on Bis part is bound to plough and bring in 
ploughs, and inhabitants are liable for the cash assessed by the 
nazim or chakledar of the village. In the event of a grain 
division (as described above) the right of the birtia extends to 
one-fourth bf the Eaja’s heap. 

“ ‘ 87. In Gronda, Mankapur and Bamhanipair, bi/rta m 
equally common, But on leas favourable terms. The Eajas there 
still retained considerable power, and in Golda at least must have 
entertained strong hopes of recovering the whole. The bi/rtm 
consequently were very seldom invested with the peculiarly 
zamindari attributes of manorial rights or transit dues 5 and 
their zeal in clearing the jungle was stimulated only by'the per- 
petual cession in favour of themselves and their posterity of the 
old mukaddam’e deduction of one-tenth from the Eaja’s grain- 
heap.’ 

“ The treatment of the zamindar by the Muhammadan govern- 
ment is explained in paras. 91 and 92. ‘ The dehi nankar allowed 
by that government, usually bore, in the first instance. some defr 
nite proportion to the gross assets. In Utraula, for instance, the 
rights of the birtias were respected, and they were allowed, 
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they wooM have bmi aader the Kaja^ one-foartli of the state 
assets. This they edhtiniied to receive whenever the Govemment 
were made in grain. It was the general introduction 
of cash payments for whole villages that modified their position in 

this respect. ^ 

^ Para, 97, — It has been seen that in the original form of 
the society money did not enter at all into the relations which 
subsisted between the purely agr’icaltural classes, nor do^ it now 
in the north of the district, except in the case of such crops as 
sugarcane and poppy, whose division is effected with difficulty, 
and which occupy an infinitesimal proportion of the whole area. 
It is only in the rich old cultivation between the Terhi and the 
Ghagra that money-rents have been at all prevalent for a long 
time. Between the Terhi and the Kawana they are of recent 
and still partial introduction. They have, however, been for 
some time in use everywhere, where the nazims collected direct 
in the lump assessments on whole villages. They were recom- 
mended here by their obvious convenience as it would have been 
an utter impossibility for auy nazim to superintend the grain 
divisions in every village in his charge. The result of their intro- 
duction was that the revenue ceased to bear a fixed proportion to 
the total produce ....... As the revenue ceased to 

bear a fixed proportion to the produce, so did the nanhar of the 
village proprietors, originally a stated share of the revenue, cease 
to fluctuate also. The same sum as had been originally assessed 
as their share continued to be remitted in their favour, whatever 
the lump asse^ment on the whole village might be, ^ 

^ Para, 102. — The general introduction of money payments 
had converted zamindari receipts from the land into something 
bearing resemblance to rent, and had undermined the fixity of 
tenure which was secured under the old system of payments in 
kind. ^ , 

Para. 59 of the Basti Settlement Eeport shows the form of 
birt-patr prevalent in ttat district. It is very similar to the 
form in use in Gonda. The Eaja surrenders water, wood and 
roads or* tinnsit dues within the four boundaries of the village. 
In the entire birf) half is declared to he revenue-free and half 
to be the right of Government. 
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From paragraph 62 it appears that the settlement was made 
with the birtiaa, au allowance of 10 per cOnt. being payable to 
the over-proprietors. 

^'In paragraph 59 the Settlement Officer states With 
the exception of Bansi^ therefore^ in every pargana there is or 
was, a landed aristocracy in regular gradation. At its head was , 
the Raja in possession of w^hatever portion jof the original 
domain had escaped alienation j next his more or less distant 
cousins and the members of his clan generally with their separate 
estates, and after them the great body of birtias. Biri means 
the grant of a right in land by the original lord of the soil . . 

. , • . The hirt grants sometimes conveyed a full proprietary 

right, sometimes only a limited and temporary interest in the 
village .... Land was at first of little value and rights 
in large tracts were made over for a nominal consideration or 

given away without any consideration at all But the . 

common and ordinary form of Hvi merely conferred a limited 
and subordinate right. The birtia had the entire control of the 
village, but he was only allowed to retain a definite proportion of 
the profits, most commonly one-tenth or on e-fourth, and was obhg- 
ed to hand over the rest to the superior proprietor. In suchca^ies 
the right, though. limited, was complete as far as it went. If the 
Raja, as he sometimes did, resumed the control of the village, he 
allowed the birtia to retain a one-fourth or one-tenth of the land, 

f' 

as the case might be, instead of his geneml birt right. I have 
come across several arazi holdings which arose in this way. All 
the different classes of birtias, as well as most of the mukaddams 
or managing lessees, have been treated as zamindars since 1839, 
and the settlement hjysbeen made with them in full proprietary 
right, subject in. some cases to the jmyment of a malikam 
allowance of 10 per cent, to the superior proprietor. 

‘‘ Paragraph 194 of the Gorakhpur Settlement Report ccntains 
extracts from the Gazetteer and a form of modern birt, merely 
stating that the village is assigned in birt and the birtia is to pay 
the rates payable by birtias in general. The terms are not nearly 
as precise as in the deeds in u^e in Gonda and Basti. 

Paragraph 194 proceeds ^ The nature and rights of a tenure 
So common in the district formed the subject of long inquiries 
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aiicl delilieraiions alj eaeh reeurring revision of assessment!. 
The chief point was td ascertein whether the Wri-holders {birtm 
or hirthia) were or were not proprietors entitled to engage for 
the revenue. The Government at first took the negative view 
and directed settlements with the Rajas and Taluqdars ; but in 
1835 the Board changed its mind. On the report of the Collector, 
Mr. Armstrong^ it held that the tenure was heritable and trans- 
ferable, and that the hirtiaa must be considered as proptietors of 
the villages held by them. Settleoient has ever since been made 
with the hirtma themselves, who have thereby become independent 
of their feudal chieftains. But they must still pay into the 
Government treasury, to be credited to those chieftains, a 
seigniorial fee (malikana) of Bs. 10 per cent, on their revenue.^ 
An opinion is expressed that mukaddam birta carrying an 
allowance of one-tenth #f the assets were merely granted during 
the pleasure of the grantor. Paragraph 196 contains a further 
extract from the Gazetteer to the effect that the mvJcaddam 
tenure is to all effect a zamindari. Paragraph 197 states that 
at the cession of the district to the English Government a vast 
majority of the land was either revenue free or waste land 
belonging to Government, and although the rajas and grantees 
owned all the cultivated land paying revenue, yet the cultivation 
was arranged for either through the agency of hirtiaa 6r mvdcad^^ 
dams. 

^ The hirtim held or claimed to have tlieir lands under 
written grants acquxrecffrom the rajas by gift or by a form of 
purAbase. To show that hirt often was a recognised mode of 
a^uiring land with sale and mortgage, an instance is unearthed 
from the records of 1817, where the Rani of Satasi offers to sell 
19,{K)0 bighas culturable land outright at Est 2 per bigha or to 
give it in hirt at Re. 1 per bigha and subject to an annual pay- 
ment of one-fourth of the produce. The duties of birtma are 
defined to be to clear and cultivate the land and to make certain 
annual payment known as malikana. At the time of the <^s- 
sion of Gorakhpur to the British most of the revenue-paying 
land was in the hands of hirtiaa. The whole of paragana 
Maghar, the Bansgeon tahsil, as well as the grmter part of 
Salempor Jlajhauli were then the property of hirtiaa,^ 
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paragraph 198, the author, having disposed of bwtk 
communities with acknowledged rights, proceeded to the mukd- 
dam class of hirt. He considered that this tenure was originally 
of a non-proprietary character. After ^ome os-illations of 
policy the muhaddams were acknowledged by Government as 
the subordinate proprietors and engagements were taken from, 
them. 

The Bahraieh Settlement Report referred to at pages 
176 — 179 of Sykes’ Compendium contains a specimen form of iirt 
deed in force in Bahraieh. It contains a provhion that the hk- 
tia is to get continuously the zamindari dues, whether the village 
is held direct or kham. The taluqdar consented to a sub-settle- 
ment decree being passed on that document. The Settlement Officer 
described the birtj as consisting in the sale of the right to settle 
on a certain plot of waste, and to enjey all such valuable per- 
quisites as would necessarily result from that occupation. Thet 
Settlement Officei only knew of one instance in the Bahraicli 
district in which the had obtained one-tenth of the groK 

produce of the village. He considered that the right of manage- 
ment was expressly reserved to the grantor at his option by the 
terms of the deed. 

It will be apparent from the above quotations, that a Mrl 
grant was usually made by a person in the position of a Hinds 
Raja or Governor in submontanic districts, as an act of stale, 
for the purpose of bringing waste lands under cultivation. The 
grants are analogous to grants made by the British Govemm^l 
under the waste land rules. The necessities of the case demand 
fixity of tenure. It is inconceivable that any reasonable man 
would pay large sump of money, and spend his labour and capital, 
in reclaiming jungle, if his position were no better than that of a 
tenant at will. A small minority of Revenue officials was of 
opinion that the raja had a right to resume such grants. B 
was admitted, however, that force was the prevailing elem^i 
MacAndrew’s ^ Some Revenue Matters,’ page 26. 

That was not the view held by the majority of 
officials, or by the Government, or by the Legislature, id 
indeed the question of resumption was nothing more than a 
tion as to which of two partners should be the managing parted* 
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Ifi is indiq^Btable tfmt on rmun^tion the Mrtia would still take 
Ms one-quarter share of the rajahs grain-h^p. The only differ- 
enoe would be that the raja would arrange for the coltivation 
of the village instead of the birtia. The quotations from the 
Basti and Gonda Settlement Reports establish this. This is in 
pursuance of an ancient and invariable custom, prevailing all 
over the north o:^ India, by which a proprietor who is excluded 
from the management of the village invariably retains his sir, 
or Tiankar or specified share of the. income. 

In the pr^ent case, there is a strong corroboration of this. 
On the birtia refusing to pay the sum of rent of Rs. 500 claimed 
by the raja, Umrao Ali Khan, grandfather of Raja Mumtaz Ali 
Khan, at once conceded the hir^ia^s right to receive an annual 
payment of Rs. 125, during the time of his exclusion from the 
management. These deeds, therefore, indisputably convey a 
fright in perpetuity, to the particular share of produce specified 
therein. 

^^In the Districts of Gorakhpur, Basti, Gonda, and even in 
Bahraich, notwithstanding the peculiar stipulation in the deeds 
there current, they have been held to also convey in perpetuity 
the right to the management of the village. Whole parganas, and 
whole tracts of country iu those districts, are to this day held in 
proprietary and under-proprietary right under these Reeds. I 
may note here an error into which the Court below appears to 
have fallen. The deeds do not purport to hepattas or leases. 
They are correctly described as birtrpatrs or deeds of cession. 
There can be no doubt that in general the resumption of such 
tenure was an act of might rather than of right. That is the 
ojinion to which the Government and the Courts have come, 
after long experience over large tracts of'^untry. I have no 
doubt that that conclusion is a just and true conclusion, and that 
it is in accordance with the law and customs of the people. 

I hold, therefore, that a person holding a birt or bvrl^ 
zamindari tenure under which he receives one-fourth or one- 
tenth of the profits of the village has a heritable and transferable 
right in that share, whether excluded from the village manage- 
ment or not. ' There is in general a presumption that he is also 
entitled to retain in prpetuity possession and management of the 
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village, thougli this presumption may be rebutted by the terms 
of the grant. 

For the Kaja, Mr. Lincoln contends that unless the 6irt* 
'pair contains terms giving a proprietary right in perpetuity, the 
defendants have not established their case. That, no doubt, is a 
doctrine of the English law. I do not think that it is applicable 
to the present case. I do not think it is possible to apply the 
ideas prevailing in the mind of an English conveyancer to the 
construction of a document dmwn up in the form used byHiuda 
conveyancei'S. In the case of Bal Kishan Las Y.Legg^[l)iiow 
in appeal before Her Majesty in Council difficulties of applying 
the rule of English law to documents drawn up in the Mahomedaa 
form of conveyancing are apparent. Raja Muhammad Khan 
was no doubt a Mahomedan. He, however, held the Hindu 
office of raja. His grant is in the ancient Hindu form couched 
in terms borrowed from the Sanskrit language. In my opinion^ 
the document should under the rule of justice, equity and good 
conscience be construed in accordance with the ideas prevailing 
among Hindus. In Belect Case No. 291, Dr. Howell has die- 
cussed at some length the presumptions arising in such case. As 
regards presumptions arising from a grant by a Hindu he holds 
that, subject to certain limitations, the presumption is that the 
grant is in perpetuity. In selections from Oudh Governm^t 
Records (Groves^, page 40, the kanungoos and zamindars of the 
Hardoi disbrict expressed their opinion to the Settlement Officer 
that a tenant holding a grove might plant new trees in the place 
of old trees on the principle that what has been given has been 
given, that is to say, there is a presumption in favour of perpetrity. 
I hold that a gift ^ lands made by a birt-patr not containing 
express words of inheritance is presumed to carry an estate of 
inheritance. 

For the Raja, Mr. Lincoln concedes that if their Lordships 
of the Privy Council with complete evidence before them, adapt 
the same view that they adopted in the case of 
Mumtaz Ali Khan v. Sheoratangir (2) with limited eyideno^ 
before them, then it will follow that a very large number rf 

( 1 ) ( 1807 ) I. L. R., 19 All., 434. (2) ( 1896 ) L. R , 23 1. A.. 75 (82) i 

^ ^ LL.R.,23Calo., 934,94a. 



ALLAMABXn SEBISB. 


723 


fOL. XXIX.] 


tmm decided by the Settlement Ooiirts in Gonda must have bean 
decided on an erron«)us principle. Mr, Lincoln^ s argument comes 
to this : that officers who were appointed for the sole purpose of 
studying the history and the institations of the people in order 
that they might be able to correctly decide their legal rights^ and 
who spent years on t!ie spot in close contact with the people in 
performing this duty, with the conspicuous ability displayed in 
the Gonda Settlement Eeport mnst^have entirely failed to arrive 
at the truth, I should be unwilling to arrive at such a conclusion. 
Mr. LincoMs argument, however, goes farther than this. He 
not only says that the managing and collecting tenure of the 
whole village cannot have been in perpetuity ; but he says that if 
the raja resumed the village, the hirtiaa would not even be 
entitled to retain their right to receive from the raja one-quarter 
of the profits, notwithstanding that they might have expended 
large capital in reclaiming the village from jungle. Mr. Lincoln^ 
therefore, calling in dd doctrines borrowed from the law of 
England, is compelled to place himself in opposition, not only to 
the opinions formed by the Government and the Courts in every 
district in which the hirt tenure is known to exist, but also in 
opposition to the ancient custom of the country acknowledged by 
his client's grandfather in the case of Pachauthain 18^1. I can- 
not ac<^pt Ms views. 

^^The argument that acceptance by the hirtia of leases for a 
short term is inconsistent with a permanent grant appears to 
me to be untenable. It is only in recent years that com rents 
have been converted into cash rents. The process is not yet com- 
plete in Gonda. Under corn rents, leases 3 i|guld not be necessary. 
Under <»sh rents, however, reassessments are necessary after 
certain periods. These leases for a term were merely intended 
to ^sess the cash rents for a few years, in lien of com rente 
without in any way infringing on the Urtia^s permanent right to 
one-quarter of the rents and profits, wHch right is distinctly 
reserved to him by those very leases, Hearly all proprietors 
aifd under-proprietors in these Provinces are subject to pay re- 
assessment at the close of settlement. By signing an agreement 
to pay a fixed amount for 30 years they do not forfeit their per- 
manent interests in their estate. Section 68, clause (2) of the 
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Oudh Rentj Act, lays down that a- person haying certain rights 
in land does not lose them by subsequently taking a theka or 
mortgage in which his holding is comprised. In my opinion 
these leases are not inconsistent with a right in perpetuity vested 
in the hirtia. The same view has been held in Ram Bham v. 
Lai AcJial Mam (1) following a decision of this Court in 
charan Bhadi v. Shambhicdatt Mam (2). 

The learned Counsel for the Eaja strongly contended that 
the present case was on all **f ours with that of RamAutarY, 
Muhammad Mumtaz Ali (S). It is seldom profitable to attempt 
a close comparison of the facts of different case«. In the present 
case the proposed comparison appears to be more than usually 
unprofitable. In that case, Salig Ram, who confessed judgment, 
was an interested person. In this case it is not shown that he 
was personally interested. In that case the muaji statement 
was not supported by the evidence of the'raja and the patwari^ 
and the other persons. In the present case grants have been 
produced. The pui^port of them has been fully explained by 
reference to works of great authority on the subject. The nature 
of the grant in that case appears to have been uncertain. In the 
present case the grant is one of zamindari birt. The evidence 
in that ca§^e was somewhat defective. In the present case some of 
those defects have been made good. In the present case the 
statement of Raja Umrao Ali Khan has been produced and the 
respondents have endeavoured to explai^^the customary incident 
of the birt tenure, which do& not appear to have been attempted 
in the case of Ram Autar. The main grounds of decision in the 
case Ram Autar v. Muhammad Mamtaz Ali (3) are totally 
different from the f}M»^of the present case. The cases are clearly 
distinguishable. The learned counsel for the respondents referred 
to the authorities cited in Syke's Compendium, page 302. He 
contended that a birt was a cession of rights by purchase and 
that it was not a lease of property. He contended that if any 
doubt existed as to the grant being one in perpetuity, the feet 
that one descent had been shown from Fakir Bakhsh to Rajai, 
would establish the perpetual character of the grant. , He further 

(1) (1891) Select Decisions Board of (2) (1890) Rent Appeal Xo. 16« 

Eevenne, Oudh 1890 unri sported. 

(3j (1897) L/E., 24 I. A., J,07 : I L. E-, 24 Ce to., 868, 



ALLAItABAb SfiBIJlS. 


725 


x^-ot.. XXIX. j 


contended that Act XXVI of. 1866 was not exhaustive; that it 

applied only to the case of zamindars entitled in their own 
right, whose villages had in some manner become included in a 
^ Taluqa ^ He contended that the Act did not apply at all to 
the case of a grant by a taluqdar where the grantee had oon- 
^tianed in possession from the date of the grant. He cited the case 
of Dfig Bijai Swgh v. Oopal Dat Pandey (1). 

^^The appellant, on the other hand, contended that the 
defendants must bring their case, within Act XXVI of 1866. 
On the authority of the ease of widow of Shankar Sahai 
V. Raja Kashi Parshad (2), I hold that Act XXVI of 1866 
is not exhaustive. The rules referred to in the Act do not 
appear to me to be intended to cover the case of persons 
claiming by grant from the taluqdar. I hold that a right to 
sub- settlement can be preyed otherwise than under Act XXVI 
,of 1866. 

The respondents have established their right to hold the 
village under grant from the taluqdar as their heritable and 
transferable estate. The estate has made one descent from 
Fakir Bakhsh to Eajai and the respondents have established their 
possession from the time of the grant till the first Summary 
Settlement.^^ 

On this appeal 

DeOruylher for the appellant contended that he was not 
bound in law by the decrees passed at the regular settlement in 
&V 0 ur of the respondenSs. Those decrees were made by consent 
at the time the appellant was a minor, and when his estate was 
under the sujwrintendence of the Court of Wards. That being so, 
ft was for the respondents to prove that ^he consent was given 
by the Court of Wards by a person having authority to give 
it. But no such proof had been given, and there was therefore 
nothing to show that the appellant had been properly represented 
in the regular settlement pix)ceedmgs. Reference was made 
to Muhammad Mumtaz Ali Khan v. ^eoratangw (3) and 

Auiar v. Muhammad MunUaz Ali Khan (4). Ifoi' can 


(1) (1879) L E., 7 LA., 17 s 


(3) £896) L. E., 23 I. A„ 75 (82) ; 
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it be assumed, as the respondents alleged, that the decrees at tie 
regular settlement only gave them nvhat they had already inherit- 
ed from their ancestor, for they have not proved that they were 
at that ’time entitled to possession as hirf-holders. The addi- 
tional Civil Judge found that the documentary evidence on 
which they relied for such proof had not established their title. 
And even if it were not so, and they were 6irt-holders, thdr ’ 
tenure was not necessarily heritable and transferable. Eefer- 
ence was made to Qouree ShunJear v. Maharajah of Balrm- 
pore (1); the Record of RigHhs Circular No. 2 of 1861 referred 
to in Sykes’ Taluqdari Law, page 174, and by Sir J. Colvilein 
Kishendatt Bam, v. Mumtae AU Khan (2). The fact that 
leases had been granted to the respondents was also referred to, 
and it was pointed out that that would not have been necessary 
had their tenures been of an under-proprietary character. It was 
submitted therefore that the respondents had not proved any 
right to a heritable and transferable interest in the villages in' 
dispute against the appellant. 

Cowdl for the<« respondents (except those in appeal 96 of 
1903) was not called upon. 

1907.' Jnne 20th. — ^The Judgment of their Lordships was 
delivered by 8ie Astdebw Sooble : — 

PiyivY Cottnoiij Appeals Nos. 81, 87, 92, 96, 97 
AND 101 OP 1903. 

In the six cases out of which these consolidated appeals have 
arisen, the plaintiff was Raja Muhamsaad Mumtaz Ali Khan, 
the Taluqdar of Atraula," and the defendants were persons 
who, either by themselves or their predecessors in title, claimed 
under-proprietary rights in villages in his taluqa. These rights 
are what are knowi>-?ia Oudh as birt, or birt zamindari rights; 
and the question for decision is whether persons holding under 
this tenure have a heritable and transferable right, as against 
the taluqdar, in the villages in respect of which-the birt has 
been created. 

In Mr. Sykes’ valuable Compendium of the Law speeiaEy 
relating to the Taluqdars of Oudh (p. 173) it is stated that “ 4^ 


(1) (1878) L. E.. 6 1. A., 1 : 
I. li. E., 4 Calc., 889. 


( 1 ) 


(1879) L, E. 6 I. A., 145 (165) ! 
I. L. E., 5 Calc., 198 (206). 
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are F«everal descriptions of hirt known in Oudh, but . . . 

the true bwt is |hat kiio\i3>as the bai birt, ci^eated bj the 
teluqdar or proprietor for money paid.^^ In the Gonda Settle- 
ment Report — and the cases now under appeal come from that 
district — the bai birt is spoken of as birt zamindari. 

In the OircnJar known as the Record of Rights Circular^ 
No. 2 of 1861, the Chief Commissioner of Ondh deals very fully 
with the subject of bvrt tenures, and lays down the policy of 
the Government in regard to them. 

Birfei,” lie says, ** were given for whole maozas, or patches of land in 
nianzas. , , . These tenures, when granted by the taluqdar for money 
received, will be maintained as representing the proprietary rights of the 
hirtias who 1^ purchase have acquired the position of intermediate holders, 
and as constituting the portion of the profits left them by the taluqdar, 

, . Birts of entire mauzas are very common in Gonda and Gorruckpore. 
They originated in purchases from needy taluqdars, and sometimes in clearing 
leases of jungle land. In the Ootrowla (Atranla) and Bubnee pergunnahs of 
the Gonda district, the hirtias had been in many instances admitted to direct 
engagments with the Native Government for years previous to annexation, 
and, of course, were settled with then, and should have been at the late Sum- 
mary Settlement, on the principle that we are not bound to restore to the 
taluqdars what they had lost before our rule commenced.” — SyJses, 174. 


And the policy of the Government is thus declared : — 


** The Chief Commissioner is clearly of opinion that the hirtias who were 
found in direct engagement with the State at annexation, or who have unin- 
terruptedly held whole villages on the terms of their pottahs under the taluq- 
dars, must he maintained in the full enjoyment of their rights, in subordina- 
tion to the taluqdars/* 

It appears to their Lordships that, if the respondents in these 
cases have shown themselves to some within the benefit of the 
IKilicy announced in this Circular, they acquired, upon the an- 
nexation of Oadh by the British Government, absolute under- 
proprietary rights as against the taluqy^^, in the villages in 
suit. The learned Judicial Commissioner, Mr. Blennerhassett, 
in a series of very able and careful judgments, has decided in 
their favour, and their Lordships entirely accept his conclusions, 
and the reak>ns on which they are based. They will humbly 
advise His Majesty that these appeals ought to be dismissed, 
and the decrees of the Court of the Judicial Commissioner con- 
firmed. The appellant must pay to the respondents who appeared 
one set of their co^ts of the appeals. 
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Pbivy Council Appeals Nos, 84 and 86 of 1903. 

The decision in these appeals follows tha£ in the six cases 
already disposed of. It may be iiotecl that, in these two cases 
the relation of the Birtias lo the Taluqdar was fixed by orders of 
the Settlement Court as long ago as 1872. These orders were 
not made by consent, but after examination of witnesses, and 
hearing all parties. Moreover, it 'would seem froi|i the judgment 
of the Judicial Commissioner that lie would have had no diffioulty 
in finding that the responden|s or their predecessors in title 
held direct under native rule, and after annexation, and 
that the Taluqdar is only entitled to a malikana allowance. 

Their Lordships will humbly advise His Majesty that these 
appeals ought to be dismissed, and the decrees of the Court of the 
Judicial Commissioner confirmed. The appellant must pay the 
costs of the appeals. 

appeals dismissed. 

Solicitors for the Appellant : — L. W%lson & Go. 

Solicitors for the Kespondents: — Dalbiae, Dyer & Go. 

J. V. W. 


APPELLATE CIVIL. 


Before Mr7 Justice Knox, Acting Chief Justice, and Mr, Justice Billon, 
KUNDAN LAL and another (Plaintipes) v. UAJADHAR LAL 

9 AND ANOTHEB (DEFENDANTS).* 

Ci^il Frocedure Code, section — Q-uardian admlitem^A^j^ointrneni of 

married woman whose husband is ahve. 

In no case can a married woman whose husband is living be appointed as 
a guardian ad litem, and if such an appointment is made de Jacio such 
apparent appointment is not a more irregularity. Sham Lai v. Qhasita (I) 
followed, Kachayi Kuttrf^ Saji v. Vdumpumthala KunU Buttra (2) 
dissented from. 

This was a suit for a declaration that a decree obtained by 
the defendants against the plaintiffs in the Court of t^e Sabordi- 
nate Judge on the 16th of November 1900 was a nullity as 
against the plaintiffs because they were not represented in the suit 
in which the decree was passed by a legally appointed guardian.^ 

•First Appeal No. 149 of 1905, from a decree of JBj-bu Ishri 
Subordinate Judge of Cawnpore, dated the 31st of May 1905. 

(1) (1901) 1. h. n., 23 All., 450. (2) (1905) I L. R., 29 Mad,, 58 
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la the former suit the pres^nj plaintiffs were arrayed as defen- 
dants, They weie minors and were represented by their mother 
and certificated guardian Musammat Jamna Kunwar as their 
gaardian ad litem} but no application was made to the Court to 
have Musammat^amna Kunwar appointed as guardian ad litem, 
nor was any formal order to that effect passed at any stage up 
the suit. It was contended tifat in any case, looking to section 
457 of the Code of Criminal Procedure, Musammat Jamna 
Kunwar could not have been appointed guardian ad litem, 
inasmuch as she was a married woman and her husband was 
alive. The Court of first instance (Subordinate Judge of Cawn- 
pore) dismissed the suit. The plaintiffs thereupon appealed to 
the High Court. 

The Hon’ble Pandit Sundar Lai and Pandit Pa ZcZeo Bam, 
Dave for the appellants 

Babu Jogindro Nath Ghaudhri and the Hon^ble Pandit 
Madan Mohan Malaviya, for the respondents. 

KkoXj Actma C.J., and Dixxoisr, J. — The point which we 
have to consider in this appeal is whether the decree^ dated the 
I6th of November 1900 is a nullity as against the plaintiffs as 
they were not represented in the suit in which the said decree 
was made by a legally appointed guardian. The plaintiffs up to 
the time when the suit was brought which resulted in the decree 
of the 16th November 1900 were, ‘and one of them still is a 
minor. In the form^ suit they were arrayed as defendants 
under the guardianship of Musammat Jamna Kunwar, their 
mother and certificated guardian, but no application was made to 
the Court to have Musammat Jamna Kunwar appointed as 
guardian ad litem nor was any formal at any stage in the 
suit to that effect passed. It is contended by the learned advocate 
for the appeUants that in any case, looking to the language of 
sedaon 467 of the Civil Procedure Code, Musammat Jamna 
Kunwar <X)uld not have been appointed guardian ad litem, she 
being a married woman with her husband still alive. It is true 
that the husband is said to be more or less non compos mentis, 
£ut the words used in section 457 are very clear and emphatic i 
they are in no way hedged or limited by any qualifying word, 
and according to them a married woman cannot be appointed 
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guardian ad litem. This was the 'view taken d)y this Court in 
^ham Lai v. Ohasila (1) and this case is followed in aa 
unreported case, S. A, No. 1234 of 1905, decided on the 1st of 
February 1907. On behalf of the respondents an attempt was 
made to distinguish this case from those cases oiT the ground that 
in neither of them was a married w^oman a guardian appointed ' 
by an authority competent to appoint a guardian. Musammat 
Jamna Kunwar is a guardian appointed by competent authority 
to Kundan Lai and Balbhadra Prasad while they were minors* 
Our attention is called to tlie“piovisions of section 443 of the Code 
of Civil Pi'Ocedure, also to the ruling in Kachayi Kuttiali Eaji 
V. Udiompumthala Kunhi Puttra (2). Looking, however, 
to the plain words of section 457 we hold that in no case can 
a married woman be appointed as guardian ad litem. Inasmuch 
as she is so disqualified, any apparent appointment of her as 
guardian is not a mere irregularity. 

We decree the appeal, set aside the decree of the Court below 
and grant the plaintiffs a declaration to the effect that decree 
No. 77, passed by the Subordinate Judge on the 16th of 
November 1900, and the decree in appeal be discharged. The 
plaintiffs will get their costs in both Courts. 

Appeal decreed. 


Before Mr. Justice BicTiards and Mr. Justice Gtriffin* 
DAMODAR DAS (PBAiNiirr) tj. SHEOBAM DAS ^ND others (DEESimANTS).* 
Act No. IX of 1872 {Indian Contract Act), sections 198, 211 and 216- Pm* 
cipal and ay end — Ratification — Suit for adjustment of accounts*--Two 
appellate decrees in similar terms^Ajyyeal from one oj such decrees 
Res judicata. 

From tUe decree for adjustment of accounts both parties 

appealed. BotL appeals wore decided by one and the same judgment. Two 
decrees were framed; but these were in substance identical. The plaintif 
appealed from the decree in one appeal only, JETie^c? that his appeal was not 
barred by reason of his not having appealed also from the decree in the other 
appeal, Mariam-nissa Rili v. Joynal) Rihi (3) and Ranohanada Velany. 
Vaithinatha Sastrial (4) followed. _ 


• Second appeal No, 980 of 1906, from a decree of E. 0. E. Loggatt, 
District Judge of Bareilly, dated the 2nd of June 1906, modifying 
Babu Prag Das, Subordinate Judge of Bareilly, dated tho 30tb of Septeio 
1904. 

(1) (1801) I. L. E., 28 All., 469. (3) (1906) I. L. E , 38 Calo., UOl. 

(2) (1906) I. L. E., 29 Mad., 68. (4) (1906) I, L. B., 29 Mad., 883. 
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!nie defendanfci as ageati fo| tjjie plaintiff entered into certain contracts 
iof tL© sale of grain for future delivery. The defendants discharged these 
contracts by means of goods of their own, and when subseqnently the plain- 
tiff sent on gr< in to the defendants to meet these contracts the defendants 
sold the pla naff's grain at a profit. The defendants did not inform the 
plaintiff either th|^ they had fulfilled the contracts with their own grain or 
that they had resold the plaintiff's grain at a profit. 

Meld that the plaintiff was ei^itled to whatever profit was realixed by 
the defendants on this latter transaction. 

Meld also that where on a direction by the principal to his agents to 
purchase grain for him, the agent sffld to him their own grain at a price 
higher than the prevailing market rite, the principal was eutAtled to repu- 
diate the transaction and could not be alleged to have ratified it in the 
absence of knowledge that the agent* were selling their own property and 
were charging him in excess of the market rate. 

This appeal arose out of a suit for an adjustment of accounts 
between the plaintiff and the defendants. The defendants were 
commission agente carrying on business at Calcutta^ and they had 
acted as agents for the plaintiff in a considerable number of 
transactions. The Court of first instance (Subordinate Judge of 
Bareilly) made a decree against which both* parties appealed. The 
lower appellate Court (District Judge of Bareilly) disposed of 
both appeals by one judgment and found in favour of the defen- 
dants for a sum of Rs. 1,401-4-0 principal, and Rs. 232-5-6 in- 
terest from the institution of the suit to the date of, the decree 
at 6 per cent, per annum. The decrees in both appeals were, 
mutatis m^andis, exactly similar. The plaintiff appealed from 
one only, and it was objected in limine that the appeal was 
barred by the principle of res judicata. The appeal further 
(questioned the decision of the District Judge as to a variety of 
specific items upon various grounds, which are dealt with in the 
judgment of the Court, 

Dr. Satish Chandra Banerji^ for the appellant. 

The Hon’ble Pandit Sundar Lai and Mr. M, L. Agarwala^ 
for the respondents. 

Riohabds and Gbixfih, JJ.— This was a suit for an adjust- 
ment of accounts between the plaintiff and the defendmits. 
The defendants are commission agents, carrying on business in 
Calcutta, and they have acted as agents for the plaintiff in a 
<^iisiderable number of transactions. On the 2nd of March 
1902, accounts were settled between the parties, and a sain of 
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Es. 684r5-6 was found due to the plaintiff. The case was origin- 
ally tried before the Subordinate Judge of J^arellly, and the result 
' of his decree W'as an appeal by the plaintiff and also an appeal 
by the defendants. The lower appellate Court disposed of both 
appeals in one judgment and found in favour o^ the defendant 
for a sum of Es. I,401-4r0 principal^ and Es. 232-5-6 interest 
from the institution of the suit toHihe date of the. decree at 6 per 
cent, per annum. He made a similar order in the plaintiff’s appeal 
which was No. 411. The plaintiff has brought this second appeal 
without instituting a second appeal against the decree in appeal 
No. 411. As a preliminary objection, it was urged before us 
that the present appeal could not be sustained on the ground that 
the decree in No. 411 had become final and operated as res judi- 
cata. In our judgment there is no force whatever in this objec- 
tion. There was in fact but one decree settling the accounts 
between the parties. No doubt this decree was written out in dupli- , 
cate in both the appeals to the lower appellate Court. We over- 
rule this preliminary objection, and in doing so we may refer to 
the case of Mariam-nisaa Bibi v. Joynab Bihi (1) and also 
to the case of Panchanada Velan v. Vaithinatha Bastrkl 


( 2 ). 

To go fco the merits. It must be remembered that throughoul 
there existed between the parties the relation of principal and 
agent. The several items in dispute require separate considera- 
tion. The first item is a]&um of Es. 1,452-15-9. This mm re- 
presents a profit made by the defendants under the following 
circumstances. The defendants as agents for the plaintiff entered 
into certain contracts for the sale of certain grain for future 
delivery. The defen^g^ts by means of goods of their own di- 
charged these contracts, and when plaintiff ‘sent on goods to the 
defendants, the contracts being already fulfilled, the latter resold 
the goods and realized the substantial profit of Es. 1,462-15-9. 
The defendants did not inform the plaintiff that they hadbymeaBS 
of their own goods fulfilled the contracts made on his behalf, nor 
did they inform him that they were reselling the goods forwarded 
by the plaintiff. The plaintiff claims that in the adjustment d 
the accounts between himself and the defendants he is entitled 


(1) (1906) I, L, B., 36 Calc., IIQI. (2) (1906) I. L. B., 29 Mad., 333. 
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to have this sum of Bs. 1,462-16-9 put to his credit. The 
defeadaots, on the other hand, contend that inasmuch as the 
plaintiff was bound to d i soharge the contracts that had been entered 
into on his behalf, it made no difference to the plaintiff that 
the defendants resold the plaintiff ^s goods and made a profit, that 
the plaintiff lost nothing, and the sum of Es* 1,452-15-9 should not 
be brought into^the accounts aWll. The learned District Judge 
in dealing with this matter (at page 18 of the paper-book) sajs : — 
It seems to me that in all three gases the Court below has been 
under a misapprehension as to the nature of the transactions in 
question. In each case the defendants^ duty, when they got 
instructions from the plaintiff to make a forward contract for the 
sale of goods, was simply to make the contract as soon as possible 
at the market rate prevailing at the time for the delivery desired. 
That being done, the plaintiff was bound to deliver at the rate 
contracted for at the time agreed on, whether the result was a 
loss or gain to him, and it follows that the defendants were not 
bound to credit him with more than the price contracted for. It 
was not the defendants^ duty (and indeed this has never been 
contended) to hold on behalf of the plaintiff until they thought a 
favourable opportunity had arrived for selling. In fact, the 
plaintiff had a sort of representative in Calcutta, Durga Prasad, 
who used to advise him as to when he should sell orl)uy. The 
defendants bad simply to obey orders. When the contract had 
been completed on behalf of the plaintiff the inatter passed out 
of his hands and the gooBs, which ha was bound by the contract 
to deliver, ceased for all intents and purposes to be his own, and 
it mattered nothing to him who actually took delivery of his 
particular con^^ignment, and 'indeed it well be asked why 

the plaintiff selling on a particular date at the market rate then 
prevailing should expect to receive payment at a higher rate than 
he bad contracted for/^ We do not at all agree with the view 
taken by the learned Judge as to the result of the dealing by the 
defendants in the plaintiff’s goods. Notwithstanding his refer- 
ence to Durga Prasad it cannot be for a moment disputed that 
the defendants were the agents for the plaintiff. So long as the 
rdation of principal and agent continued between the plaintiff 
and defendants, the plaintiff was entitled to the exercise of the 
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disinterested skill, diligence and zeal of the defendants for his 
exclusive benefit. 

It is a well recognised principle of law that an agent is not 
entitled to make a secret profi^t by dealing in the agency on his 
own account. Section 216 of Act No. IX of 1872 expressly pro- 
vides that where an agent without the knowledge of his principal 
deals in the business of the agency^ on his own account instead of 
on account of his principal, the principal is entitled to claim fiom 
the agent any benefit which have resulted to him from tie 
transaction* Section 211 provides that the agent is bound to con- 
duct the business of his principal according to the directions 
given by the principal. If he does otherwise and a loss is sustain- 
ed, he must make good the loss; if profit accrues, he must account 
for it. An agent must never place himself in a position in wliicli 
it is possible that his duty to his principal and his own interests 
would stand in opposition to each other, and on this principle it 
has been held that an agent employed to settle a debt cannot pur- 
chase it upon his own account. So long as the relation of princi* 
pal and agent continui&s, the agent is only entitled to his ordinary 
compensation for his services; all other profits and advantages 
made by him in the business belong to his employers. Thelawis 
well put in Story on Agency, para. 207 : — It may also be stated 
as generally true that all profits which are made by the agent 
in the course of the business of the principal belong to the latter. 
Indeed, this dootrine is so firmly established upon principles 
of public policy that no agent will be peTmitted to take beyond 
a reasonable compensation for his services or any profit inci- 
dentally obtained in the execution of his duty, even if sanctioned 
by usage. Such a usage has been severely stigmatized as a usage 
of fraud and plunderl'^n hen the profits are macleby a violation of 
duty, it would be obviously unjust to allow the agent to reap the 
fruits of his own misconduct, and when the profits are made in tie 
ordinary course of the business of the agency, it must be presumed 
that the parties intended that the principal should have the beneft 
thereof It seems to us perfectly clear that the defendants are 
bound to account for the profit which they made by, the res^ 
of the plaintijff^s goods, and it is no answer to the plaintiffs 
claim to say that the plaintiflF lost nothing by the transaeft)®* 
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Accordingly we hold that the plaintiff is entitled in the settle- 
ment of the accounts betwfteh him and the defendants to take 
credit for this snm of Es. 1,452-16-9. 

The next disputed item is a sum of Rs. 264-13-0. This sum 
represents a loss incurred under the following circumstances. 
The plain tiS drfected the defendant to purchase on his behalf 
certain grain. Without infer jgjing the plaintiff the defendants 
sold to the plaintiff their own goods, the price being slightly in 
excess of the market rate, and they charged commission and 
brokerage. The plaintiff claims to be entitled to repudiate this 
transaction altogether. It resulted in a loss to the plaintiff of 
Es. 264-13-0. It is alleged that the plaintiff ratified this trans- 
action. It, however, appears that he was not aware until after 
the institution of the suit that the defendants had charged him in 
excess of the market ra^,nor did he know until November 1902, 
that the defendants were selling their own goods. Section 198 
of Aet No. IX of 1872 provides that there can be no valid rati- 
fication until after knowledge of all material facts. We hold 
that there could be no ratification under thei circumstances by the 
plaintiff, and that he is, therefore, entitled to repudiate the whole 
transaction. We hold, therefore, that the plaintiff is not to be 
debited in the adjustment of the accounts with any part of this 
sum. 

The third item in dispute is a sum of Es. 107-5*0, The 
plaintiff had instructed the defendants to buy certain wheat for 
him. The defendants in pursuance of th^e instructions sold to 
the plaintiff their own wheat. The market fell and they resold 
at a loss, charging the plaintiff commission and brokerage on 
both the purchase for the plaintiff and the resale afterwards. 
The plaintiff contends that the defenda^&fe are not entitled to 
charge the brokerage and commission upon the sale to him with- 
out his knowledge of their own goods. We hold this contention 
fo be well founded. The defendants have got credit for their 
brokerage and commission upon the resale. 

The fourth item is a sum of Es. 173-10-6. This item was 
another transaction of an exactly similar nature to the one last 
mentioned.* The brokerage and commission on the sale to the 
plaintiff of the defendants' own goods amounts to the sum of 
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1907 Rs. 173-10-6. It is true that the learned District Judge allowed 
ijiMODAB plaintiff’s contention as to 25* ions, but the sum which 

Das have mentioned is brokerage and commission upon the balance, 

Shborasi We hold, as in the case of last item, that under no circumstances 

could the defendants claim brokerage and commission upon a 
gale of their own property to their principal wi^out his know- 
ledge and consent. 

The only remaining item is a sum of Rs. 83-11-6. It appears 
that by a mistake the defendants sent a number of gunny bags 
to the plaintiff. The plaintiff informed the defendants of the 
mistake. The defendants gave no instructions to the plaintiff as 
to what should be done with the gunny bags, and they remained 
for a considerable period with the plaintiff. The learned Judge 
has charged the plaintiff with the full price of the gunny bags in 
the first instance, allowing him a similar sum on their return. 
The plaintiff has also been charged with the freight both ways. 
These are admitted facts. It seems to us that the plaintiff should 
not be charged with the defendants’ mistake. The plaintiff was 
only to blame in so far as he did not at once return the bags. 
But, on the other hand, it must be remembered that he informed 
the defendants that the gunny bags had been sent by mistake 
and the defendants gave no instructions as to what should be 
done. This sum we also think must be credited to the plaintiff. 

The amounts of the several items we have dealt with are un- 
disputed and hav^ been agreed to by the parties, they amount in 
all to a sum of Rs. 2,082-7-9.^ The decrdb in defendants’ favour 
was for a sum of Rs. 1,633-9-6, which was made up of a sum of 
Rs. 1,401-4-0 principal, and Rs. 232-6-6 interest up to the date of 
the institution of the suit. It is quite clear that the defendants 
were not entitled to ilfterest unless there were some moneys due 
to them. In the view which we take, there was nothing due 
by the plaintiff to the defendants. Accordingly the sum of 
Rs, 1,401-4-0 must be deducted from Rs, 2,082-7-9 to which ve 
hold the plaintiff entitled to credit. 

This will leave a balance in favour of the plaintiff of the sum 
of Rs. 681-3-9. 

We accordingly allow the appeal, set aside the de’erees of tlit 
lower Courts, and we find that on the settlement of the accounts 
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befeween the plaintijff and %e defendants there is due to the 
plaintiff the sum of Es, 681-3-9. In addition to this the plaintiff 
will get interest from the institution of the suit on the sum of 
Es. 681-3''9 at the rate of 6 per cent, per annum, and future in- 
terest at the sam^ rate upon this amount until the amount is paid. 
The objection is not pressed. It is dismissed. The parties will 
have their proportionate costs iil all Courts. 

Appeal decreed. 


REVISIONAL CRIMINAL. 


Before Mr. Juefice Richards. 

EMPEROB V. QOKUL^ 

Act IZocat) No. I of 1900-^ (United Brovinces Munieipalities Act), sections 
82, 8*1 (Z)-- Application for permission to luild— Implied permission — 
Bower to erect necessary scaffolding. 

Where application for permission to build has been made to a Municipal 
Board and the period mentioned in section 87(3) of the Municipalities Act, 
1900, has expired, the applicant is in the same position as if the erection of 
the building specified. in his application had been formally sanctioned by the 
Board. A sanction, express or implied, to the erection of a specified building 
necessarily carries with it a right to put up such ordinary scaffolding as 
would be necessary under ordinary circumstances for the execution of the 
work. 

In this case one Gokul applied to the Municipaf Board of 
Cawnporo for sanction to erect certain buildings within Muni- 
cipal limits. For the space of one month the Board took no notice 
of Grokul^s application. Gokul thereupon applied to the Board 
again for orders on his former application, but the Board took 
no notice of this either. After the lapse of a further period of 
one month Gokul commenced to erect thi^uildings in respect of 
which he had applied for sancdon. In to doing Gokul set up 
some scaffolding. Thereupon the Board ordered him to take 
down the scaffolding which he had erected, and, on his failure to 
do so, prosecuted him. Gokul was convicted under sections 168 
and 147 of the Municipalities Act, 1900, and sentenced to pay a 
fine. He thereupon applied in revision to the High Cotirt to have 

the conviction and sentence set aside. 

• • 
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Babu Satya Chandra Muher^i^iov the applicant. 

The As^fiistaut Government Advocate (Mr. F. K. Porter) 
for the Crown. 

RioHakds, J. — This is an application in revision to set aside 
the conviction of the petitioner under sections^^lGS and 147 of 
Act I of 1900. It appears that the petitioner having occasion tOf 
erect certain buildings in the city of Cawnpore, duly applied to 
the Municipal Board for sanction. The Municipal Board neglect- 
ed and omitted for one mofith after the receipt of that valid 
notice to make or deliver to Gokul any order in respect thererf. 
Gokul thereupon again called the attention of the Board to their 
omission or neglect^ and this omission and neglect continued for 
a further period of a month. Thereupon Gokul commenced u 
erect the buildings for which erection he had given notice to the 
Municipal Board. In doing as he did Gokul was acting quite 
lawfully. Sub-section (3) of sectien 87, expressly provides thali* 
under these circumstances the Boaid shall be deemed to have 
sanctioned the proposed buildings absolutely. It became neces- 
sary in the course of the building to put up certain scaffolding, 
and there is nothing to show that tho scaffolding which Gokul 
put up was anything other than the ordinary scaffolding that 
must of necessity have been put up for carrying out the building 
intended by Gokul, The Municipal Board, however, being 
unable to interf ^e with the buildings set to work to try and make 
Gokul take down the scaffolding as being in contravention to 
section 82 and as a con8equ§nce of GokuFs refusal to take down 
the scaffolding the present prosecution was instituted. I donol 
think that the Municipal Board of Cawnpore are to be congrali- 
lated on their action ift^this matter. Even if thej had theipower 
to order Gokul to take down the scaffolding, I do not think 
under the circumstances that they ought to exercise that power, 
more particularly as Gokul, instead ofJ;defying them, appears to 
have asked their consent to the maintenance of the scaftolding as 
soon as any question was raised. In my opinion, at the expir- 
ation of the times mentioned in clause]^ (3) of section 87, thali 
to say at the expiration of 16 days after the second] conmatmi^ 
tion from Gokul, he was placed in the same poeition as if he isd 
submitted plans of hjs propcsed buildings to the Municipal Board 
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and that ttey ha<i#wiitten back inforiniiig him that an order had 
been made sanctioning the * ereetions in accordance with the 
plans. It must be assumed for the purposes of this case that the 
erection of a scaffolding sooner or later was necessary in ordOr to 
execute the buildings which in the events which happened are to 
be taken as having been absoluljgly sanctioned. In my judgment 
the sanction to* the erection necessarily carried with it a right to 
put up such ordinary scaffolding as would be necessary under 
ordinary circumstances for the execution of the works ; and, as I 
have already stated, it has never been suggested that there is 
anything extraordinary in the scaffolding put up by GokuL I 
think it can hardly be urged that if the Board had passed an 
order sanctioning Gokul^s building in accordance with the plans 
and specifications whicl^ he furnished the Board, it would be 
ne(BS^ry for him to make a fresh application for the erection of 
the necessary scaffolding. Section 82 is relied upon as showing 
that an order for scaffolding is necessary in addition to the per- 
mission to build. It seems to me that seeticm 82 was intended to 
apply to the temporary occupation of the streets, and certainly it 
was never intended to apply to the scaffolding necessary for the 
erection of buildings, sanction to build which had already been 
given. The case strongly suggests that the Municipal Board are 
now trying to prevent the erection of a building which ttey might 
have prevented had they taken the proper metos at the proper 
time. I have no hesitafeoh in setting aside the order of the 
Magistrate of the first class, dated the 22nd of May 1907, and 
dm the order of the learned Additional Judge, dated the 12th of 
June 1907. The fine, if paid, will be refonded. 
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S$for0 Mr. Justice Knox, Acting Chief Justice, and Mr, Justice Dillm. 

StJKHDEO PRASAD Anotbes (Piainiiees) v, KIHAL CHAND 
(T>EVByT>AyT).^ 

Marhet-^Kight of xamindar to estahUsh a marJcet o^hts own land^ 
Megulation Nou XXVII of n^Z-^K§gulaiion No, FJIo/1822, section^. 

There i« no legal obleotion to the holding by aYiy pcr£on of a or 

marhet, whenever and wherever he may please, provided that he does so on bis 
own land and in ench a way ae not to he a nuisance to neighbouring land- 
holders who have equal right# with him. Xedarnath v Kaghmath (1), BlrJik 
NUharut Ally v. Seetul Mister (2), Meet a 8ahoo v. Sheikh Surwur Ali (8), 
and Bhinuh Chowdhree v. The Collector of Jounpore {4t), referred to. 

The plaintiffs in this case came into Court alleging that from 
time immemorial they and their ancestors enjoyed the exclusiye 
privilege of holding markets within the entire area of the five 
mahals of the village of Shamsabad, and of collecting chaudha-^ 
rahat dues on all articles and live-stock sold within that area 
either upon market days or on other occasions. They alsoalleged 
that from time immemorial no other market had been held 
within that area. Their cause of action was stated to he that the 
defendant had, on or about the 21st of July 1901 started anew 
market within the above-mentioned area, and within a few yards 
distance of the old market place, and had been collecting cha'^ 
dharahat dues upon cattle and other things sold there. The 
plaintiffs prayed for an injunction restraining the defendant 
from opening any new withitk* the limits of the five 

mahals of the village Shamsabad and from interfering with the 
plaintiffs^ rights. They also asked for damages. The Court of 
first instance (Subordinate Judge of Agraj dismissed the plain- 
tiffs^ salt for an injun^lion, but gave them a decree for damages 
upon the finding that the defendant had u«ed improper means 
to prevent persons from going to the plain tififs^ market. Fr® 
this decree the plaintiffs appealed to the High Court. 

The Hon’ble Pandit Sundar Lai and Pandit Baldeo Bm 
DavCj for the appellants. 


• First Appeal No. 45 of 1906, from a decree of Baba Baj-'Katb Prwft 
Saboidinate Judge of Agra, Sated the 10th of October 1904. 


N-W. P., H. C Eep , 1874, 104. 
^2) N-W, P„ 5. 0. Eep., 1869, 40. 


(3) (1860) 14 S. D. A., 

(4) N-W. P., H, C. Eep., 1867, 271. 
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Babu Jogindro Nath Chaudhri and Pandit Moti Lai Nehru, 
for the re^pondeBt. 

Kjtox, AcriKG 0. J., and DiliLON, J,— The plaintiffs, Snkh- 
deo Prasad and Ganeshi Lai, who represent themselves as resi- 
denfe of Shamshabad; brought *a suit again^^t one Lala Nihal 
Chand in whioh^hey prayed that an injunction be issued upon the 
defendant preventing him from commencing any new * hat * 
within the limfts of the five mahals of the village Shamshabad 
and from interfering with the plaintiffs’ rights. They also 
asked for damages. The case, as*8tated by them in the plaint 
is that from time immemorial the plaintiffs and their ancestors 
have the exclusive privilege of holding markets within the entire 
area of the five mahals of the village Shamshabad, and of collect- 
ing dues on all articles and live-stock sold within 

that area either on market days or any other occasions. They 
further alleged that from time immemorial no other market has 
been held within that area; that on or about 21st July 1901, 
the defendant has started a new market within that area, and 
within the distance of a few yards' of th% old market place, and 
has been collecting chaudharahat dues upon cattle and articles 
sold. 

In reply the defendant contends that he is the owner and 
zamindar of the mahal within which, and of the land on which, 
he has held a ^ hat, ' and that he has a perfect right to hold the 
^hat’ on his own land and within his own area, and the plaintiffs 
have no right to impeacA Eis acts. He puts the plaintiffs generally 
to strict proof of the allegations contained in the plaint, most of 
which he expressly denies. He adds that the ‘ hat ’ complained 
of is held on land appertaining to mauza Patti Siktara and not 
to Shamshabad. The Court below di^issed the plaintiff’s suit 
with the exception of the claim for damages, which it allowed, 
upon the ground that the defendant had made use of improper 
means to force buyers and sellers from going to the plaintiffs’ 
^hat’ and compel them to go to his own ^hat/ 

The pleas taken in appeal are three in number i — 

(1) That upon the evidence it has been proved that the 
►plrintiffs are the Chaudhris of mauza Shamshabad, which includes 
Patti Siktara, and they have the exclusive right to hold the 
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market within that area and to realize the bazar dues ; (2) that 
the right claimed has been prowed to ^beran ancient and 
immemorial one; (3) that the plaintiffs have proved the full 
amount of damages claimed by them. 

The defendant filed a cross appeal in which he urged that it 
had not been proved that improper means wer^ used by him to 
l)revent people from resorting to ^he plaintiffs^ ^ hat ^ and that no 
right to compensation had been made out. 

Before proceeding to state the arguments that were addressed 
to us during the hearing of thts appeal by the learned advocates 
on both sides, it would be as well perhaps if we were to make it 
clear what the plaintiffs^ case was in the lower Court, It is clear 
to us from paragraph 6 of the plaint, as well as from the plaintiffs 
own evidence, p. 69A, and his statement at p. lA and from the 
evidence of hia witnesses, that his case was that the right to hold 
a market had accrued to his predecessors by reason of the fact that 
they were the full owners of Shamshabad and of its fourpattis. 
That after having acquired the right in this way they claimed 
that the rights still subsisted, although they had lost all their rights 
in patti Siktara, and nearly all in Shamshabad. Having made 
this quite clear, we now proceed to state the case that was set 
up for the plaintiffs by their learned advocate at the hearing of 
this appeal. 

It was argued that the right claimed had its origin in a grant 
by the Moghul Government and that that grant was ratified by 
the British Government when the province of Agra was ceded to 
them in 180i. The plaintiffs ffad no documentary evidence of the 
grant in their possession, but its existence must be assumed, they 
said, because they have been in peaceful enjoyment of the right 
since 1839. It is import^t that the two cases set up by the plaint- 
iffs should be clearly differentiated, because in the case as set up 
in the plaint they might have the right of continuing to hold a 
market in Shamshabad although they had lost their rights as 
owners, but this could not authorize them to interfere with the 
rights inherent in the owners of Siktara and other adjacent 
mahals to seb up markets in their own mahals. In the case of a 
'grant of franchise (which, as we have already said, was the cas^ 
set up by the plaintiffs here) on the analogy of the English law, 
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they would have the right to restrain others from holding a 
market within stfoh^a disChnce from their own as to raise the 
inference that such action would interfere with their rights under 
the grant. 

Looking at the case as presented by the learned advocate 
for the appellan^> we had to consider (1) whether the plaintiffs 
have proved any grant from sovereign authority such as they 
claim was made in their favour ; (2) whether the grant was of 
such a nature as would authorize us to issue an injunction 
restraining the respondent from holding the market set up by 
Mm on the ground that it amounted to an infringement of the 
appellants^ right. 

It was asserted^ and apparently on good authority^ that in 
England markets are derived from royal grant or prescription 
which presumes a grantj and further that if it is proved to be to 
the damage of a market already existing, the grant may be 
repealed by scire facias, for the King has been deceived in his 
grant. JK. v. Butler (Ij. It has been also held (2 Saund., 174) 
that whether the new market is a nuisatiGe to the old one is a 
matter of evidence. 

So far as Upper India is concerned much valuable informa- 
tion on this subject can be derived from the preamble to Regula- 
tion XXVII of 1793. The preamble sets out that ^^it has ever 
been a well-known law of the country, that no person can 
establish a ^ gunge/ ^ haut ^ or ^ bazar/ withoiffc authority from 
the governing power. Grants from the sovereign or his represen- 
tative delegating this authority, as well as universal tradition, 
prove that this right was asserted by the Muhammadan Govern- 
ment; and theorders of the Honourable C(^rt of Directors, as well 
as repeated declarations and promulgations by the British Admin- 
istration, demonstrate that this right was constantly asserted by 
the Company. It was, however, judged advisable to leave the 
exercise of -this privilege to the landholders, Government 
contenting themselves with imposing general regulations for the 
prevention of undue exactions, and occasionally interfering to 
mpdify or abolish particular imposts as they occurred or were 
dis(K>vered. • Experience having at length proved that prohibitory 
(1) 1603, 3 Lev., 220. 
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orders for preventing oppression were not attended with the 
desired effect, it was determinej "on the 11th June 1790, to 
take from the landholders the power of imposing and coUeeting 
duties altogether, and to exercise this privilege immediately and 
exclusively on the part of Government.” Careful distinction 
was made in the Regulation between ‘ saya?” which was an 
impost, and ‘sayar' which was»not in reality a duty but a’ 
consideration for the use of grounds, shops, and other buildings 
belonging to the landowner The Government, while pointmg 
out that landholders were not entitled to any compensation, 
still determined to compensate holders of malguzari lands who had 
been permitted to collect gunge, haiit, bazar or other does on 
their land. After providing for such compensation, the preamble 
continues as follows : — “ It was, in consequence, determined, 
on the 28th July 1790 to abolish the sayar collections (with 
certain specified exceptions) thioughout the three provinces, leav- 
ing it to future consideration what internal duties or taxes should ' 
be imposed in lien of them.” Ft was further provided that “no 
landholder, or otheif person, of whatever description, shall be 
allowed to collect, in future, any tax or duty of any denomin- 
ation,” and the privilege of imposing and collecting internal 
duties of all kinds was finally resumed from landholders, and all 
duties, taxes and other collections coming under the denomin- 
ation of ‘ sayar,' with certain exceptions, which do not apply to 
the present casS, whether made by Europeans or natives, eitha 
on their own or on the public accounf, in gunge, haut, or bazar 
were abolished. This Regulation extended to the three provineaf 
of Bengal, Behar and Orissa, and was never, so far as webavo 
been able to ascertain, ^ade law in the province of Agra. Smo 
the passing of this Regulation several attempts have been made, 
from time to time in the provinces to which it refers, to set 15 
rights similar to those which are claimed by the plaintiffs in ms 
case, but the claim has been invariably disallowed, as will 
seen from the following eases : Museamniat Dooleh 
JBoyct Oodwunt Singh (1), Poorunmul v. Khedoo Sahoo ( 2 ) and 
many others, which, as they relate to other provinces, we do 
think it necessary to set out in detail here. In these proviltMS 

(1) 2 S. D. A . I-. P., 303. (2) 7 S. D. A, L. P., 2S2, 



ALLAHABAD SKBIi^. 


746 


VOL. XXIX.] 


j^e question does^ not seem Jo have been thoroughly dealt with X907 
until the year 1822. In that year Eegulation VII found a place 
in the Statute book, and was afterwards extended by Regulation Pbasad 
IX of 1826 to all lands not included within the limits of estates nihal 

for which a pqpmanent settlement has been concluded in the Chajhij. 

manner prescribed by Regulation VIII of 1793 and Regulation 
II and XXII ef 1795. By Regulation VII of 1822 the Govern- 
ment determined to ascertain and settle and record the rights, 
interests, privileges and properties of all persons and classes, 
owning, occupying, managing or cultivating the land, &c., <feo., 
or paying or receiving any cesser, contributions or perquisites to 
or from any persons resident in or owning, occupying, or holding 
parcels of any village or mahal. Collectors on revising the 
i^ttlement of the land revenue were to prepare as accurate a 
report as possible, and^the information collected was to be so 
arranged and recorded as to admit of an immediate reference 
hereafter by the Courts of judicature. It was also enacted by 
the closing words of section 9 of the same Eegulation that all 
cesses or collections not avowed and sanctioned nor taken into 
account in fixing the Government ^ jama ^ shall be held illegal 
and unauthorized unless now or hereafter specially sanctioned 
by Government/^ 

In order to bring their claim within the provisioifs of the law, 
the appellants maintained that their claim was sanctioned.* In 
support of their contention they referred us to paper No. 171, 
page 89 of the appellant's book. 

In that paper in the column of remarks will be found this 
entry : — A bazar is held twice a week, when grain and cotton 
cloths are principally disposed oV’ Shey also referred us to 
papers Nfos, 359c, 32c, and 360c. All these papers will be found 
printed at pp, 82, 83 and 84 of the appellantis paper-book* The 
first is headed as an Extract copy of an agreement as to the 
revision of settlement under Eegulation IX of 1833, in respect 
of village Kasba Shamshabad, pargana Iradatnagar, district 
Agra/^ The only portion of this paper that is at all of any value 
m where it declares that two chaukidars get their pay from the 
weighment fees collected in the market. The remaining two 
papers are copies of the wajib-ul-arz. In the former it is said 



746 


1907 

StrKHimo 

Prasad 

Nihad 

Grand. 


THE INEIAH LAW BEPOBTS, 


[VOL. XxiX. 


that the chauHdars are paid by Pitambar Das ^out of weighment 
fees levied in the market. Paper No. 360c does not help at all 
Nowhere in these papers do we find that the cesses claimed by the 
appellants were avowed or sanotioned by Government, and still 
loss do we find that they were taken into aceounj^ in fixing the 
Government jama. If they were so taken into account, notice 
of the fact would most undoubtedly appear in the record made hy 
the settlement officer which is to be found in the forefront of every 
settlement misl (record). Prem the fact that that paper has not 
been produced, we have no alternative but to infer that these 
cesses were not taken into account in fixing the Government jamia 
and that they are illegal and unauthorized. 

Therefore if we were to hold, which we do not, that the appel- 
lants have established a grant from Government in their favour, 
their case would not be helped any furtKer, because, in addition 
to the grant, they would have to show that the cesses which, by 
virtue of this grant, they claim to enforce were avowed and sanc- 
tioned and taken into account in fixing the Government jama, or 
that they were, after the settlement which was made under regu- 
lation VII of 1882, specially sanctioned hy Government. No 
attempt has been made to prove any such sanction. We learn, 
moreover, from paper 0.66, dated the 10th of December 1830, 
that the lambardar had the right of establishing a bazar on Ms 
land on any day jie thought proper. Claims to establish a right 
similar to that which is claimed by the -pjpintiffs in this case have 
apparently been rare in the prcJvince of Agra. Only some two 
or three oases are to be found in the reports dealing with a similar 
question. The firstof these is an unreported case of Laia 
dhu/r V. Baijnath BharM (1). That case is on all fours with the 
case before us. It was a suit brought by some tenants againsi 
the zamindars of Kurma in the district of Allahabad on the all^ 
gation that they had had a long established market in their 
mauza, from the dues and profits of which they derived a cona- 
derable income ; that the defendants had recently established a 
new market very near to the plaintiff's market, and that bMh 
markets being held on the same day in the week the 'plaintiffs 
were deprived of the profits of their market. It was held by 


(1) First Appeal Ko. 121 of 1869, decided 16tli December, 1869. 
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the leaxned Judges in that casg^ (Morgan C. J and Ross, J ./) that 
&ere was no authority to show that a suit of this description can 
be maintained here: that though in England, a market coaid be 
held only by charter from theJl!rown or by long usage from 
which a grant would be presumed, the prerogative of conferring 
this right is not known here. From what we have already said 
it will be seen that, with alt deference to the learned Judges 
who decided that case, we are not prepared to agree with them in 
this part of their judgment, bisb we do agree with them when 
they go on to hold that the owner of land is free to use it for a 
market or for auy other lawful purpose, aud the owner of a 
neighbouring market has no right of suit for the loss which may 
ensue by the establishment of the new market. This case was 
followed in Kedarnath v. Raghunath (1). From several deci- 
sions it would appear “that the Sadar Dewani Adalut of these 
provinces held that claims of this nature were claims which could 
not be enforced by Courts of law unless they had been sanctioned 
by Government through the Settlement Officer. Vide Sheihh Bis* 
harut Ally v. Seetul Missev (2), Meeta Sihoo v. Sheikh Surwur 
AU (3), Bhinuk Ghowdhree v. The Collector of Jounpore (4). 

Further, we learn from the Circulars of the Court of Nizamut 
Adawlut of tbese provinces edited by J. Carrau (1855), p. 136, 
that the Sadar Diwaui Adalat dedded ou appeal fr(to an order 
of the Commissioner of circuit of the 15th Division that zamin- 
dars and other proprietors pf land have a right to establish hauls 
or fairs on their own laud and to hold them on any day that they 
think proper, and that it is not competent to Magistrates to pro- 
hibit the establishment of hciuta or fairs, or to fix the day on 
which they may be held, on the plea of interfering with the right 
of a neighbouring Aaut-holder or on any other ground.’^ The 
value of this is that it shows what view was taken by the Sadar 
Diwani Adalat of the law as it then stood. 

In opening his ease the learned advocate for the appellants 
drew our attention to certain papers which are to be found at page 
61, et seqq.^ of the appellants’ book as showing that immediately 
tfter the Mutiny others had tried to open markets in Shamshabad 


a> K-W* P., H. C. Rep., 1874, 104. 

(2) H. C, Bep., m% 40* 


(3) (1860) 14 S. B. A., F-W. P., 439. 

(4) K-W, P., H. 0, Rep., 1867, 271. 
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and been prevented. It would apj^ear that on the 15tli of Nov- 
ember 1870 the Magistrate authorized the"' D^eputy Magistrate 
of the pargana, if he apprehended any disturbance on account of 
the rival claims to hold markers, he was to initiate a case under 
(w) section 182 of Act No. V of 1861 — obviously a mistake for 
section 282 of Act No. XXV of 1861. The action taken by the 
Magistrate, as he himself is careful to point out in the same paper 
in no way deals with the claims of the parties. They are referred 
to the Civil Courts. All tl^t he was concerned with was to 
prevent a breach of the peace between the two angry claimants 
to hold a market. 

But to return to what we have in the preceding pait of our 
judgment pointed out as the view taken by the Civil Courts, and 
by the Chief Criminal Court in these provinces. 

No precedent to the contrary has been shown to us, andm 
the face of what we therefore believe to be the uniform current 
of decisions on this^subject, we are non prepared to resort to such 
•an extreme step as to interfere with the liberty of the subject to 
hold a hmvit whenever and wherever he may please, provided he 
do so on his own land in such a way as not to be a nuisance to 
neighbouring landholders who have equal rights with himself. 
In the present case the person who asks us to interfere with 
the rights of a landholder is himself no longer a landholder. He 
was originally one, and as such would have had the right to 
establish a haut on any portion of hiSn estate. But when he lost 
his status as landholder, his privileges presumably would lapse 
with the loss of the land. 

Be this as it may, he certainly has no status whereby he can 
ask us to interfere with the rights which belongs to the respon- 
dents who are landholders. 

The result is that the pleas taken in appeal faib and the 
decree of the lower Court is affirmed so far as it sets aside the 
plaintiffs’ claim, and the plaintiffs’ claim is dismissed i^ifi toto» 
The respondent will get his costs both of this Court and the 
Court below. 

Appeal dis'ip'iBeed* ^ 
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Sifors Mf*JmUoe ISmtUt Acting Chief JmUce^ Mf» JmUei Banerji^Mr* 
Justice Burkitf, Mr, Justice Bioha/rds and Mr, Justice Billon* 

HAEI RAK (Deibjstdakt) v, AKSaR HUSAIK (Plaintibb).’*^ 

Act Wo, YU of 1^0 (Court Wees Act)^ sections 9,10, 11 and 28 — Court 
fee-^Blaint^^ourt fee on plaint discovered during fr ogress of suit to 
he insufficient T^-Limitation — Act Wo, XV of 1877 (Indian Limitation 
Act )f section 4, 

Meld that when it has been discovered that’ through mistake or inadvert- 
ence a plaint has been filed on an insufficient court fee stamp, the 
Court upon discovering the mistake can, at any time and without any regard 
to limitation, have the proper court fee made up, and when it is so made up, 
the plaint is as valid as if it had been properly stamped when presented. 
The principle of the decision in BalTcaran Mai v. G-oUnd Wath Tewari (1) so 
far as applicable to plaints rejected. 

This was a suit for the recovery by right of pre-emption of 
certain muafi and zaminSari property^ and was valued for the 
purposes of court fee under section 7, clause (v), sub-clause (c)^ 
at fifteen times the nett profits^ which the plaintiff stated to be 
Bs. 45. The officer of the Court reported that the plaint was 
sufficiently stamped^ and it was admitted and entered in the 
register of civil suits. The defendant in his written statement 
took the plea, among others, that the plaint was not sufficiently 
stamped. Thereupon the Ooux’t (Munsif of Amroha)^ framed an 
issue as to the sufficiency of the stamp. It took evidence and came 
to the conclusion that the profits of the properfcy^has been under- 
estimated by the plaintiff, -^abd that the court fee paid was insuffi- 
cient. It did not declare the amouni} of the deficiency, and it did 
not require the plaintiff to make it good, but dismissed the suit 
upon the ground that upon the date on which it found the amount 
of court fee to be insufficient, the period ol limitation for the insti- 
tution of a suit for pre-emption had already expired. Against 
this decision the plaintiff appealed to the Subordinate Judge 
of Moradabad, who allowed the appeal and remanded the suit 
under section 562 of the Code of Civil Procedure to the Court of 
first instance. From this order the present appeal was preferred 
by the defendant. 

• •First Appeal No. 99 of 1906, from an order of Sheikb Mania Bakhsh, 
Subordinate Judge of Moradabad; dated tbe 7tli of September 1906, 

(1) (1890) I. L. E,, 12 All,, 129, 


1907 

August 18. 
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Munshi OoTcul Prasad (with wh 9 m Dr. Satish Chandra Ban- 
erji), for the appellants contended that the provisions of section 10 
of Act No. VII of 1870 could only be applied to the special cla^ 
of eases in which the court has <of its own motion issued a commis- 
sion to a proper person directing him to make ^n investigation 
into the amount of annual nett profits or market value of the 
subject-matter claimed, and not fo cases, for instance, in which the 
Court has held a similar inquiry in person, or in which it had 
arrived without inquiry at a'^nding that the fee payable in 
the suit had been wrongly computed. He further contended that 
for the last seventeen years, since the Full Bench of this Court had 
decided the case of Balharan Rai v. Gobind Nath Tewari (1) 
this Court bad drawn a sharp distinction between cases in which 
a document had been presented to a Court without being properly 
stamped through mi4ake or inadvertence^ of the party presenting, 
it and cases in which the document had been through mistake or 
inadvertence of the Court received by the Court without being 
properly stamped. Tp the latter class of cases only had the indul- 
gence allowed by section 28 of the Court Fees Act been granted, 
and as regards the former class of cases it had been held that the 
Courts could not give time for paying in the additional fee beyond 
the period allowed by law for instituting the suit. His conten- 
tion was that the present case was a case in which the Court had 
not held any in’s^estigation in the mode prescribed by sections 9 
and 10 of Act No. VII of 1870; further;, that the mistake inthe 
court fee had been the act of the party and not of the Court, and 
therefore, as it was a case in which the suit had been barred by 
limitation at the time when the mistake was found out, time 
could not be given to th^* plaintiff to remedy the defect. Numer- 
ous cases were cited in the course of the argument, practically 
all of which are referred to in the judgment of the acting Chief 
Justice. 

Mr. Abdul Majid, for the respondent, argued that Jailii 
Prasad^ 8 case (2) did not apply, as there the plaint was never 
admitted in court, the office having immediately reported aborf 
the deficiency in court fee. In Balharan^ s case (1) also tie 

(1) (1890) I. L, R,, 12 All., 129. (2) (1893) I. L. B., 15 AH., % 
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appeal had not been admitted .within the period of limitation. In 
Skinner v. Ord (1) 'it was held that the petition of plaint having 
been sufficiently stamped as one to sue as a pauper and having 
been registered as such, the date af institution of the suit should 
be reckoned from the date of the presentation of the plaint and 
not from the date of the payment of the court fee. Once a plaint 
was admitted, section 28 of theXJonrt Fees Act applied, even in 
the case of a mistake by the plaintiff. Section 9 of the Act simply 
empowered the Court to issue a commission : it did not take away 
the powers of the Court given by section 392 of the Code of Civil 
Procedure. If the Court had not got th e power to hold an inquiry 
itself, there was nothing to be delegated to a Commissioner. Sec- 
tions 9 and 10 of the Court Fees Act did not limit the inadver- 
tence to the inadvertence of the Court. All the other High 
Courts had dissented fA)m the rulings in the cases of Balharan 
Bai and Jainti Prasad. The present case was govern ed by 
the decisions in Chedi Lai v. Evrath Chand (2), Sheo Partab 
V. Sheo Qhulam (8) and Musammat Beg^ Begam v. Syed Tusaf 
AU (4). 

Munshi QoJcul Prasad replied. 

Knox, Acting C. 3 . — ^The facts out of which the question 
raised in this appeal springs are as follows 

On the 29th of September 1906 the respondent instituted a 
suit in the Court of the Munsif of Amroha^ He asked for a 
decree declaring his right of pre-empticm over (1) a share of 
certain property which he described as muafi with zamindari in 
Thok Khurd j (2) a share of property described as mvMfi with 
zamindari together with a proportionate share of sjiamlat land in 
Patli Khwaja Bakhsh, Thok Kalan, an9 (3) all rights appertain- 
ing to the above-mentioned properties. For the purpose of 
determining the jurisdiction of the Court, he valued his cl aim at 
Es. 800, \fhich he said was the actual value of the property 
claimed by him, and he computed the fee payable under Act No. 
VIT of 1870 in accordance with the provisions of section 7, clause 
(5), paragraph (c) of that Act. He stated the nett profits that 
W aiisen.from the land during the year next before the date of 

(1) (1879) I. L. B., 2 AH., 241. (3) (1880) I. L. E., 2 All., 876. 

(2) (1880) I. L. B., 2 All., 682. (4) N-W.-p,, H. C. Eeji., 1874, 139. 
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presenting his pldnt as being Bs. 45^- he mi^ltiplied this sum by 
fifteen and paid an ad valorem fee upon Rs. 676 as set outia 
Schedule I of the Act. The Munsarim, to whom the plaint was 
presented, certified that the court fee paid was sufficient, and that 
the suit had been instituted within the period allowed by the law 
of limitation of 1877. The plaint was thereupon admitted and 
registered on the 29th of September 1907. 

One of the pleas taken in the written statement was that the 
court fee paid was insufficient afld that the suit was not cogniz- 
able by the Court. It was not stated by the defendant why or how 
the court fee paid was insufficient, nor was it stated what court fee 
was necessary under the provisions of Act No. VII of 1870. 

The Munsif fixed an issue : — “ Is the court fee paid insaffi- 
cienb ?” Several witnesses were examined touching the point 
thus raised, and after considering them the^learned Munsif found 
as follows : — “The properties sought to be pre-empted aremwa^ 
and, therefore, the plaintiff has paid court fee on fifteen times the 
amount of the incom^ He puts the income of his properties at 
Rs. 46, and there is not much difference about that. But it is 
clear that there is a garden also in the properties in dispute, and 
the plaintiff has neither given its separate value nor paid any 
court fee for that .... The plaintiff ought to have paid 
a separate court fee in proportion to his share of the garden 
claimed, but he hap not done so. Besides this there is an income 
of Rs. 27 from market and oiaMasa and the plaintiff has not 
mentioned it also. The plaintiff’s witnesses were also compelled 
to admit that there is some income from market and the mhhasa. 
The patwari. puts the income of the market at Es. 48 per annum, 
but in my opinion it is ^mewhat exaggerated. Whatever may 
be the income from the market and the nakhasa, it will not make 
much difference at the present stage, because the plaintiff has 
totally ignored it and paid not even a single shell as its court fee. 
It may be said that the income of the market and the nakhasa ii 
included in Rs. 46, but what about his garden ? Court fees on 
groves ought to be paid on their actual price and not on fifteen^ 
times the amount of the profits. The plaintiff has given' no value, 
of the grove, and, therefore, I bold that the court fee paid by hiiB 
is not sufficient. ” 
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The learned Munsif, though asked, refused to grant time to 
make up any deficiency in the court fee and dismissed the suit. 

In appeal the following pleas were taken : — (1) The court 
fee paid is sufficient, the net profits of Rs. 45 include the profits 
from the bazaar^ cattle market, &o. ; (2) if in trying the suit the 
Court came to the conclusion that the court fee paid was insuffi- 
cient, it should.according to law*have granted time to the appel- 
lant to make good the deficiency. 

The Subordinate Judge who* heard the appeal arrived at no 
finding upon the question whether the court fee had or had not 
been rightly computed, or whether or not the profits alleged by 
the appellants were correct. In his opinion the case was exactly 
on all fours with the case of Babu Lai v. Asi Kunwar (1). He 
held that the Court should have allowed the plaintiff to make 
good the deficiency, though the time of limitation had expired. 
He accordingly set aside the decree of the Court below and 
remanded the case under section 662 for trial on the merits. Th e 
pleas taken in this Court were that, as the period of limitation had 
expired, the deficiency in court fee could no longer be made good, 
and as there was no valid plaint on the file within the time 
prescribed by law, the Court of first instance had acted rightly 
in dismissing the suit. 

The learned Judges before whom tbe case came were of 
opinion that the appeal should be heard and determined by a Full 
Bench of this Court, and^the question whiclvwe have to consider 
in this case is whether a Court,* which, after a suit has been 
admitted and registered, sees reason to think for any cause that 
the annual nett profits or the market value of the subject-matter 
of the claim have been wrongly estimate!! and thereupon proceeds 
to hold an inquiry, is bound, if the result of that inquiry shows 
the estimation to be insufficient, to give time to the plaintiff to 
pay in the additional fee, whether the time so given be or be not 
within the time allowed by the law of limitation for bringing 
the claim, and what is the result if the additional fee be paid 
* within the time fixed by the Court ? The learned vakil for the 
appellant contended that the provisions of section 10 of Act No. 
VII of 1870 could only be applied to the special class of cases in 
(1) (1904) I, L. U., 27 All.. 197. 
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which the Court has of its own motiop. issued commission to a 
proper person directing him to make an investigation into the 
amount of annual nett profits or market value of the subject- 
matter claimed, and not to eases, for instance, in which the Court 
has held a similar inquiry in person or in which^it had arrived 
without inquiry upon a finding that the fee payable in the , 
suit had been wrongly computed. He further contended that 
for the last seventeen years, since the Full Bench of this Court 
had decided the case of BalkaVan Rai v. Gobind Nath Temii 
(1), this Court had drawn a sharp distinction between cases in 
which a document had been presented to a Court without being 
properly stamped through mistake or inadvertence of the party 
presenting it and cases in which the document bad been through 
mistake or inadvertence of the Court received by the Court with- 
out being properly stamped. To the latter class of cases only, 
had the indulgence allowed by section 28 of the Court Fees Act 
been granted, and as regards the former class of cases it bad been 
held that the Courts cqnld not give time for paying in the addi- 
tional fee beyond the period allowed by law for instituting the 
suit. His contention was tliat the present case was a case in 
which the Court had not held any investigation in the mode 
prescribed by sections 9 and 10 of Act VII of 1870 ; further that 
the mistake"^ in the court fee had been the act of the pity and 
not of the Court, and therefore, as it was a case in winch the suit 
had been barred by limitation at the tirpe when the mistake was 
found out, time would not be'given to the plaintiff to remedy the 
defect. 

I shall first deal with the contention that section 10 of Act 
Ko. VII of 1870 comes into play only when the Court has issued 
a commission under the preceding section to a proper person for 
the purpose of ascertaining the market value of the nett annual 
profits of an estate. 

It is obvious in tbe first place that to admit this contenlif® 
will involve the anomaly that a Court when it delegate its ^ 
power of investigation to another person enjoys powers wbidi ^ 
cannot exercise when it holds the investigation itseji, and fx 
this doctrine we know no authority. 

(1) (1890) I. L. B., 12 All,, 129. 
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On the other hand^, the vej’j fact that a Court is empowered 
to delegate certain powers to another is of itself proof that the 
powers thus delegated are powers with which the Court is itself 
armed* 

In the seconjJ place an inq[niry into the history of sections 9 
and 10 of the Coart Fees Act shows that there is no foandabion 
for any contention of the kind advanced by the learned vakil for 
the appellant. 

At the time when Act No, VIFof 1870 was placed upon the 
Statute Book the Act which regulated the procedure of Civil 
Cborts was Act No. VIII of 1859. That Act contained a section 
(section 180) which empowered Courts under certain special cir- 
cumstances to issue a commission for certain purposes to an ofScer 
of the Court; directing him to make an investigation and to report 
to the Court. The ascertaining of either the market value of 
property or the nett annual profits of an estate was not one of 
those purposes. When Act No, VII of 1870 first became law, 
section 9 stood as it stands now. But section 10 at that time 
consisted of three clauses and the third clause ran as follows : ~ 
Section 180 of the Code of Civil Procedure shall be construed 
as if the words 'the market value of any property or^ were 
inserted after the word ' ascertaining ^ and as if the words 'or 
annual nett profits ' were inserted after the word ' damages. 

The object and meaning of this clause is ivident. It was 
that section 180, Act No.^VIII of 1869; should be read as part of 
section 10, Act No. VII of 1870. Tt empowered Courts in any 
suit in which the Court might deem a local investigation to be 
requisite or proper for the purpose of ascertaining the market value 
of any property or the amount of annualSett profits to issue a com- 
mission to a proper officer for the purpose of conducting the neces- 
sary investigation and to consider the report of the Commissioner. 
Upon the repeal of Act No. VIII of 1869, the Codes of Civil 
Procedure which followed in 1877 and in 1882, contained sections 
which re-enacted the provisions of section 180, Act No. VIII of 
1859, as amplified by Act No. VII of 1870, section 10, clause (iii). 
IJey centred also an important addition to the efiect (vide 
section 392 of Act No, XIV of 1882) that such commission was 
only to issue when the investigation deemed necessary by th® 
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Habi Bam person. 

akbae ™ section 10 must not be over- 

Hobaiw. looked. When the section is read with the incorporated section 
Xm^. cj. of the Code of Civil Procedure, the obvious inference is that 
the power of delegation was not to be exercised as a matter of 
course or on the mere requisition of a party to the suit. On the 
contrary, the language used shows that the section was framed so 
as to discourage as much a3**possible local investigation by s 
commissioner. 

Prom 1870 onwards clause (iii) of section 10 of Act No. VII 
of 1870 stood side by side with the amplified section 392 of the 
Code of Civil Procedure, until in 1891 the Legislature, on going 
through the Statute Book with the object of removing certain 
Statutes and portions of Statutes which were spent or had become* 
unnecessary, expunged clause (iii) of section 10 as no longer 
necessary (Act XII of 1891, Schedule I). This then is the history 
of sections 9 and 10 of^ot No. VII of 1870, and from a study 
of it we can arrive at the following conclusions, viz. 

(1) As an ordinary rule when a Court considers it necessary 
to ascertain the market value, &c., of any property the law requires 
the Court to hold the investigation in person. 

(2) Only when such investigation cannot be conveniently held 
by the Court in person is it to issue a commission to a proper 
officer to hold the investigation on its behalf. 

This being so, I find it impossible to confine the operation of 
section 10 of Act No. VII of 1870 only to investigations held by 
a Commissioner. This restricted interpretation is based upon the 
Use of the word “ such ” in the opening words of section 10, 
clause (i). 

The object of the law may be inartistically expressed, but to 
intention evidently was to empower Coarts to hold inquiry, andrt 
was intended that they should do so preferentially themselves. 

To interpret that language, so that if they did hold the inquiry 
themselves nothing would follow, but that if they held it by 
deputy most important results in favour of the plaintiff wouK} 
follow, is contraiy to the way in which Revenue Statutes should 
btr interpreted and would lead to an absurd it)r. 
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I prefer the jjossible anij wo’’® liberal interpretatioti that the 
word "snob is meant to refer to any investigation held under 
section 9, and that it applies to all investigations, both those held 
by a Court per se and those held per alium under its commission, 
whenever it se^ reason to think that the annual nett profits or the 
market value of any such land, &c., as is mentioned in section 7, 
paragraphs 5 and 6, have or ha8*been wrongly estimated. 

In all such cases, if the estimation is found insufficient, the 
Court has no option but to requite the plaintiff to pay the addi- 
tional fee payable and to stay the suit until such fee is paid. 

I hold then that sections 9 and 10 of Act No. VII of 1870 
govern all cases in which a Court may think it necessary to hold 
an inquiry into the market value of or the annual nett profits 
arising out of the property, the subject-matter of the claim, and 
.whether that inquiry b^by evidence taken on an issue raised by 
the defendant or by a local investigation held in person or by 
commission or otherwise. 

But the next contention is that the Court can under section 
10 stay the suit ooly for such period, if any, as may remain 
unspent of the period prescribed by the Limitation Act of 1877 
as the period, within which the particular suit can be brought* 

This contention is not based upon any words or expressions 
contained in Chapter III of Act No. VII of 1870* There are 
no direct or indirect words of limitation contained in either 
section 9 or 10. If we^read them as they stand and without 
reference to any Act or precedent^ the powers given in them can 
be exercised at any time up to the passing of the decree in a suit. 
There is also no limitation in section 392 of Act No. XI Y of 
1882, which must be read with^these se(!Eions. 

The contention is based upon the line of reasoning contained 
in the judgment delivered by the learned Chief Justice Sir John 
Edge in Balharan Rai v. GobiThd Hath Tewari (1), and 
adopted by the other four learned Judges of this Court who sat 
with him to hear and determine that appeal. Briefly put that 
reasoning is that — 


(i) Tite law, section 6 of Act No. VII of 1870, prohibits a 
Court from receiving, filing or using a plaint unless that plaint 
, n),a890)I,L.B., 12All.,ia9. 
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has affixed to it a court fee of the<>pjroper value required br Act 
No. VII of 1870, " ' 

(ii) If the period prescribed by limitation does expire before 
such court fee is affixed, the plaint, when the court fee is affixed 
after that period has elapsed, is a plaint to the hearing of which 
limitation is a bar, or, to put it in another form, that there wiH , 
be in this last mentioned case no valid suit as to the merits of 
which the Court can give a decision/^ 

(iii) It is only in those cas§3 where an order can lawfully be 
made under section 28 of the Court Fees Act that the principle 
of nunc pro tunc can be applied and the plaint treated as if it 
bad been properly stamped in the first instance. 

Beyond all doubt any line of reasoning .which found favour 
with the Judges who decided Balkaran Bai v. Gohind Nath 
Tewari is entitled to great respect and consideration. Bat it 
must always bo remembered iu considering Balharan Rah • 
case that the conclusion arrived at in Balharan Rai v, GoUid 
Nath Tewari is the opposite of that arrived at by the Full Bench 
of this Court in another case, Ghedi Lai v. Kirath Gharid (I). 
The view that found favour with the Judges in the case first 
named was put forward by the learned vakil for the appellant 
in the latter case, but the learned Judges held unanimously that 
if a document which ought to bear a stamp under the Court 
Fees Act has b^^en used in the High Court, and the mistake or 
inadvertence, which ©permitted its reception in a lower Cour^ 
without being properly staihped, comes to light in the High 
Court, any Judge of that Court may, under section 23 of the 
Court Fees Act, direct that it should be properly stamped” 
ITurther that when a proper order has been^ made and carried 
out, the original mistake and inadvertence and all subsequeul 
consequences of such mistake or inadvertence are cured.” 

In Balharan RaVe case, as the learned Chief Ji^tice poinkd 
out at page 147 and again at page 150, sections 10 and 11 
of the Court Fees Act relate to suits and do not relate to 
appeals.^^ Balharan Rai^s case was the case of a memoranduia 
of appeal which had been insufficiently stamped and the fo^ce 
and value of sections 9 and lOjwas notjin question. 

‘ (1):(X889) I. L. Rf,IlllAll^ 628. 
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Apart, however, from tjiese considerations, and with the 
nianost respect to the Judges who decided that appeal, I find 
myself unable to follow them when they make Act No. VII of 
1870, which is an Act dealing with purely fiscal matters, and the 
main object and intent of which is to prevent the Government 
being defrauded of the fees prescribed by it, act and react upon 
the Indian Limitation Act of T877. The law upon the subject 
of stamps is altogether, says Taunton, J., in Morley v. Hall (1), 
fOBitivi jwriSy it involves nothing of principle or reason, but 
depends entirely upon the language of the Legislature/^ In 
interpreting Act No. VII of 1870 the safest canon of construction 
is perhaps ’that very lately laid down by Lord Russell, Chief 
Justice, in Attorney General v. Carlton BanTc (2), viz. to 
give effect to the intention of the Legislature as that intention is 
to be gathered from thb language employed having regard to the 
context in connection with which it is employ ed.^^ To introduce 
limitations from other Acts, when no such limitations are 
even suggested in the context, is in so many words to legislate. 
Looking only at the Act and the context in which the sections of 
the Act which we have to construe stand, we shall find that 
section 6 did intend that a plaint was not to be received in any 
Court of Justice unless the court fee prescribed by the Act 
had been paid upon it. The Legislature, however^ foresaw that 
plaints may and will be received about which^ doubt will arise 
and regarding which ^quiry will show# that the whole of the 
court fee prescribed has not been paid. They thereupon enacted 
sections 9 and 10 giving a Court power to remedy the defect and 
to carry out the intention and object of the Act that the Revenue 
shall not be defrauded and that the fuff court fee shall be paid 
before the hearing is further proceeded with, whatever be the 
stage at which the hearing may have arrived when the mistake 
is detected. I cannot bring myself to believe, as I have to do 
if I adopt the contention now under consideration, that the 
Legislature ever intended that a Court should say to a plaintiff*; 

I will not proceed further with the case until you pay the 
requisito court fee,” and that, when the fee had been realized, 
should then Land there say to the plaintiff ; Tour suit is 
(1) (1834) 2 Dow!., 494 (2) [1899] 2 Q. B., 164, 
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dismissed, because the deficient ^court fee has not been paid in 
till after the period of limitation had expired” To any sadi 
proceeding on the part of a private individual we should attach 
the stigma of fraud. 

Besides, even if the Statute of Limitation is to be in any way 
woven into this Aot, and in the absence of clear words for that 
purpose I am not prepared so to Hold, what does that Statute say? 
This, too, is a Statute which places restraint upon the rights 
of individuals and has to be coastrued in the light derived from 
its own text and not by the aid of any light borrowed alimdi. 
It runs as follows : — “ Every suit (section 4) instituted after the 
period of limitation prescribed therefor, shall be dismissed.” 
Then follows an explanation showing what is meant by the word 
“ instituted." When a plaint is presented to the proper ofSoer 
(Act No. XV of 1877, section 4, explanation), the suit in which, 
it is tho plaint is instituted. No words are used to qualify the 
word “plaint” and to say that it must be a plaint stamped ia 
accordance with tlie provisions of Act No. YII of 1870, section 
6 . 

When the plaint, whatever its defects, is presented to tiie 
proper officer, the suit is then and there instituted, and once it 
has been instituted within the time prescribed, the suit escapes 
from the bar of limitation, unless such bar be one in existence 
prior to institution. What right have w'e to add in Act Noi X7 
of 1877, section 4, the^^words “ sufficiently stamped” to the word 
“ plaint ? ” See Mumunmat Bega Begam v. Syed TusafMi (1). 

So again, if it had been intended that the question of limita- 
tion should enter into section 10, clause (ii), I should expect to 
find the words “subject t(rthe provisions of the Law -of Limita- 
tion” inserted into it. 

The metaphor used by the learned Chief Justice at page 142 
of the report of Balkaran Bai v. Gobind Nath Tewari has been 
in my opinion extended by him too far. He says : — “In my 
opinion an appeal cannot be said to be presented within the 
meaning of section 4 of the Indian Limitation Act, 1877, wh® 
the only presentation of the appeal is the tendering to the Court 
of a document, which the Legislature has 'specifically enaoteJ 
(1) N-W. P., H. C., Bop., 1874, 139. 
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shall not be regai;de(^ by a Oofurt as of any validity, and the 
tendering to my brother Brodhurst on the 9th November 1877 of 
a document which the law says shall be regarded as of no 
validity, was no more a presentation of an appeal than would 
the tendering tg him of a blank piece of paper have been a 
presentation of an appeal. In one case he could see nothing 
on the paper, in the other case She law had forbidden him to see 
anything on it.^^ 

But is it correct to say that thfe law has forbidden him to see 
anything on it ? He must see all or nearly all that has been 
written on it before he can judge whether the proper court fee 
has been paid. He may receive it, register it, and then, if a 
doubt arises upon this matter, he will have to examine it very 
carefully and make that very paper the basis of an investigation. 

IP 

I, therefore, see no necessity forgoing outside and beyond the 
plain words contained in sections 9 and 10, or indeed for praying 
in aid section 28, which belongs to the Chapter in the Act which 
deals with the mode of levying fees. The i^t has been instituted 
within time, the King’s fee for hearing the suit has been realized 
and the suit stayed can proceed. Even if the fee is not paid, 
the suit is dismissed, but the plaint is not taken off the file. It 
will remain received and filed until the record or the portion of 
the record containing it is destroyed. 

Section 28 is a universal section and embraces a far wider 
area than sections 9 and 10. It applies to* all cases in which 
any document is through mistake of inadvertence received, filed 
or used in any Court without being properly stamped, and is 
useful in putting still further beyond doubt the validity of a 
plaint stamped either under section i^) or section 28 of the 
Act. 

It opens with the very positive words: — No document 
which ought to bear a stamp under this Act shall be of any 
validity, unless and until it is properly stamped.” 

But those words can only refer to what is to happen after it 
has been discovered that a plaint has been insufficiently stamped. 
Jfo one would contend that after a suit had been fought to the 
end and a decree obtained from the highest tribunal, and the 
decree executed, that then, if it be discovered that the plaint has 
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not been properly stamped, the whole proceedings can be Jrttacked 
on the ground that the plaint had no validity, as it can be where 
fraud is discovered. If the mistake is discovered before decree, 
the plaint has no validity unless- and until it is properly stamped 
and the suit cannot proceed one step further. 

But assuming that section 28 is in any way needed to com- 
plement and complete section lOf it is contended further that 
section 28 applies only when the document, i.e. the plaint in this 
case, has been received by mistake or inadvertence of the Court. 
The answer to this contention comes out of the same quiver that 
provided the arrow of contention. I find at page 147 the learned 
Chief Justice saying : — “ The application of section 28 would not 
be inconsistent with the provisions of section 10 or section 11, 
Cases coming withiu section 10 or section 11 of the Court Fees 
Act would arise only where through mistake or inadvertence of 
the Court a plaint, which subsequently was discovered to be in- 
suEBciently stamped had been received, filed or used in the Court. 
No such Court would Jknow'ingly receive, file or use a plaint 
which was insufficiently stamped, in contravention of the express 
prohibition of section 6 of the Court Fees Act.” The logical de- 
duction from this is : — Therefore every document so received a 
received by mistake or inadvertence of the Court. The mistake 
may in its origin be the mistake of the plaintiff ; by the time liie 
plaint has been registered, the mistake has become the mistake 
of the Court. If the Court or the Munsa^im discover the plmn- 
tiff’s mistake before registratito of the plaint, the plaint would 
at once be rejected under section 64 of the Code of Civil Pro- 
cedure and never registered at all. 

I hold, therefore, that action 28 is subject to no such'limitafions 
as are contended for. When it has been discovered at any time 
that through mistake or inadvertence a plaint has been filed on an 
insufficient court fee stamp, any Judge who discovers the mistake 
can at any time and without any regard to limitation have ft® 
proper court fee made up, and that when it is so made up, the 
plaint is valid as if it had been properly stamped when presented*^ 

In this view it is really immaterial to consider whether whffl^ 
a mistake is discovered after registration there has been OTJ 
nuetake on the part of the plaintiffi. 
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I was first impressed Jbf the contention that if there be 1907 
nothing in the plaint to put the Court or the Munsarim of the Tn^r kiv" 
Court on its or his guard there can be no mistake or inadvertence 
so far as the Court or Munsarim is concerned. But what HirsAiBr. 
is a mistake ? ^ It is not mere forgetfulness, it is a slip, made x»oa?7X C.J, 
not by design but by mischance — ^Esher, M. E., in Barrow v. 

IsacLCs (1), Eussell, O.J., in Salford v. Beal (2) and mistake 
or inadvertence” as interpreted in Doe dera Blewitt v. Phil^ 

Ups (3). 

But I find on examining most of the cases cited in this behalf 
that the mistake held to be that of the plaintiff might reasonably 
be held to be the mistake of the Court. Thus Muhammad 
Ahmad v. Muhammad Sulaiman (4) was a case in which the 
plaintiff made an arithmetical mistake in calculating the net 
profits. It appears frSm the judgment that the officer of the 
Court, when he checked the plaint, could, if he had gone over 
the plaintiff^s calculation, have discovered the mistake. I am 
unable to hold with the learned Judges^ who decided that case 
that it was not the duty of the Munsarim to check the plaintifiTs 
calculation. Eule 12 of the Eules and orders of the 4th of April 
1894 lays down : — A Munsarim of a CSvil Court appointed to 
receive plaints shall examine each plaint presented to him, and 
shall report thereon whether the provisions of Acfs Nos. VII 
of 1870 and XIV of 1882 have been observed^ and whether the 
claim is within the jurisd|elion of the Courr and has been presented 
within the period presciibed for thfe institution of such a suit,” 

There was certainly material which, if examined, would have put 
him on his guard. It is not the intention of the law or of the 
Eules of the Court that a munsarim^^inquiry should be a piece 
of perfunctory routine. It seems to me that if ever a plaint was 
received by the mistake and inadvertence of the Court, the 
plaint in this case was so received, and that section 2S of the 
Court Fees Act did apply, even if its application tangs upn a 
mistake by the Court. 

In Chatarpal v, Jagram (5) the learned judges followed, 

%nd apparently unwillingly, the ruling just cited. 

(1) (1891) 1 Q. B., 417. (8) (1841) 1 Q. B., 96. 

m (1895) 65 li. J. Q. B., 74. (4) (1901) 1. 1*. K., 23 M., m, 

(B) (im) t L. k, 27 AIL, 411. 
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In Ram Tahal 8ingh v. Dvhri^Bai (1) ^iejnistake was not 
discovered till the case had gone into appeal^ and the mistake 
however it aiwe, was, it seems to me, the mistake of the Court. 
The Munsarim of Ammgarh m'ost know that a large number of 
villages in that judgeship are permanently settled and should 
have been on his guard. One question to the plaintiffs would 
have discovered the defect. 

The case of Dilaijoar Susain v. Bhagwat Das (2) is the 
case of a memorandum of appeal insufficiently stamped and is, 
therefore, distinct from the present case. 

The cases of Bahu Lai v. Asi Kumoar (3j, Ghunni Lai v. 
Ajudhia Prasad (4), Ohasi Ram v. Ear Gobind (5), Hasibvl 
nissa v, Ohafnr^ullah Khan (6) and this la4 is the judgment of 
a Full Bench of this Court, which were relied upon by the learned 
counsel for the respondents, follow the principles laid down in 
this judgment and have been in my opinion rightly decided. * 

The learned vakil for the appellants, Munshi Gokul Prasad^ 
to whom we are indebC^l for a very careful and very exhaustive 
argument in the case, drew onr attention to the Full Bench 
Ruling of this Court in Jainti Prasad v. Bachu Singh (7). 
Bat in that case the Court had to deal with a plaint in which the 
mistake was discovered before the plaint was registered. That is 
a case quite distinct from the one before us and provided for by 
section 64 of the Civil Procedure Code. It was dealt with under 
that section, and allth^ we are concerned with in it is that sec- 
tions 9 and 10 of the Court Fees^^Act, 1&70, were held not to apply. 
If that was a correct decision it manifestly has nothing in common^ 
with the present case, in which I bold sections 9 and 10 of the 
Court Fees Act were rightly applied. 

I, therefore, hold that when a plaint has been registered and 
a Court, having reason sub-oquenlly to think that the market 
value or nett annual profits of the subject-matter of the claim has 
been wrongly e&timatt*d, holds an inquiry either per se or through 
a Commissioner appointed for the purpose, and finds that a fuffi- 
cient court fee has not b(en paid, it is bound to stay the suit and^ 

(1) (1906) I L. R, 28 All., 310. (4) (1897) I. L R, 19 All . 240. 

(2) Weekly Notes, 1907, p 63. (5) Weekly Notes, 1907, p. 18. 

(3) (1904) I. L. 11 , 27 All 197. (6) (1907) I. L R , 29 All., 382. 

(7} (1B93) 1. L. R., 16 All., 66. 
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to fix a time within which the additional fee can be paid, without 
any regard to the fact whether that be a time within or beyond 
the period of limitation prescribed for the suit. If the fee is 
paid within the time so fixed, the plaint is as valid as if it had 
been properly stamped in the first instance on the day when the 
suit was instifuted. The lower appellate Court in the present 
case should ha^ve arrived at and recorded a definite finding on the 
first issue raised in the appeal before it, whether or not the 
sublet-matter of the suit had bejn rightly valued and the proper 
court fee afiSxed, If it finds that the proper court fee was affixed, 
it will remand the suit under section 562 of the Code of Civil 
Procedure for decision on the merits. If it finds that the court 
fee has been undervalued, it will state what it finds to be the pro- 
per market value and the proper amount of the nett profits and 
will remand the case to the first Courfe with a view to its taking 
action as prescribed in section 10, clause (ii) of the Court Fees 
Act. 

The appeal is so far decreed that the order of the lower 
appellate Court is set aside upon the pyeliminary point and the 
appeal is remanded to that Court with directions to readmit the 
appeal upon its file of pending appeals and to determine it upon 
its merits in accordance with what ha§ been set out above. Each 
side will bear its own costs in this Court. 

BA3ffEmri, J.— This appeal arises in a suit for pre-emption 
which was dismissed by the Court of first instance. The lower 
appellate Court has set* aside the^ decree of that Court and has 
remanded the case. From this order of remand the present 
appeal has been lodged. 

The property claimed is a third s|jpre of certain and 

zamindariand was valued for pu poses of court £ee^, under sec- 
tion 7, clause (v), sub-clause (c) of the Court Fees Act, on fifteen 
times the nett profits, which the plaintiff stated to lie Ks. 45. 
The officer of the Court reported that the plaint sufficieotly 
stamped, and it was admitted and entered in the register of civil 
suits. The defendant in his written statement took the plea, 
among others, that the plaint was not sufficiently stamped. 
Thereupon the Court framed Ihe i^^ue:— Is the court fee paid 
intuffieient It took eyidenoa and came to the oonclusion that 
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the profits of the property had been, under-estimated by the plain. 
tifiF, and that the court fee paid was insufficient. It did not 
declare the amount of the deficiency and it did not require the 
plaintiflP to make it good, but dismissed the suit on the ground 
that on the date on which it found the amount of court fee to be 
insufficient, the period of limitation for the institution of a suit 
for pre-emption had expired. The correctness of . the finding of 
the Court of first instance wah impugned in the appeal prefened 
by the plaintiff to the lower appellate Court, but that Court 
came to no conclusion on the point, and relying on the ruling of 
this Court in Babu Lai v. Asi Eunwar (1) remanded the can 
to the Court of first instance. The learned vakil for the appel- 
lants has addressed to us a very able argument and has laid 
before us all the rulings of this CoTirt on the point. He contends 
that sections 9, 10 and 28 of the Court Fees Act should be read , 
together; that section 9 only applies to cases in which the Court 
takes action of its own motion; that section 10 applies to those 
cases only in which a .commission has been issued by the Court 
under section 9, and that under section 28 additional court fees 
can only be received in cases in which a document insufficiently 
stamped has been received through the mistake or inadvertence 
of the Court or its officer. He relies on the judgment of the M 
Bench in the'oase of Balkaran Mai v. Gohind Nath Temri (2). 
In that case the Jearned Chief Justice Sir John Edge, trhose 
judgment was concurred in by the oth^r learned Judges, held 
that “ the mistake or inadvertence in section 28 must mean 
mistake or inadvertence on the part of the Court or its offices^ 
and not mistake or inadvertence on the part of an appellant orhis 
advisers.” In so holdin^fche learned Chief J ustice road into the 
section words which found no place in it. On the strength of this 
ruling it has been held in several cases that a distinction must be 
made between the " mistake or inadvertence ” of the Court or to 
officers and that of a party. As to what constitutes a mistake or 
inadvertence on the part of the Court or its officers, the rulings are 
not very consistent. It was held, for example, in Mvihammm^ 
Ahmad v. Muhammad Biraj-ud~din (3) that the ‘OTU sswii 


(1) (1904) I, L. E„ SS7 All., 197. (2) (1890) .1, L. B., 12 

(3) (1901) I. L. E., 23 All,, 423, 
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of the Munsarim to detect aivarithmetical error in the plaint was 
not a mistake or inadveitence on the part of that oflScer, a view 
which in my opinion it is impossible to agree with. In all these 
cases a very important part of, the judgment in the case of 
Balkaran Bai^does not appear to have been duly considered. 
In deciding the question whether section 28 was inconsistent 
with the provisions of section 9 section 10 of the Court Few Act 
the foEowipg observations were made by the learned Chief Justice 
at page 147 : — The application of section 28 would not be 
inconsistent with the provisions of section 10 or section 11 (he evi- 
dently meant section 9 or section 10). Cases coming under section 
10 or 11 of the Court Fees Act would arise only where through 
mistake or inadvertence of the Court a plaint which subsequently 
was discovered to be insufficiently stamped had been received, 

, filed or used in the C5urt. No such Court would knowingly 
receive, file or use a plaint which was insufficiently stamped, in 
contravention of the express prohibition of section 6 of the Court 
Fees Act/^ It is clear from the above remarks that the learned 
Judges held in that case that when, after a plaint has been 
received and admitted, it is discovered to have been insufficiently 
stamped, the plaint must be deemed to have been received, filed 
or used through the mistake or inadvertence of the Court, and 
section 28 would apply. This is further manifest firm the follow- 
ing passage in the judgment of the Full Bench in the later wse 
of Jainti Prasad v. Singh (1) doubt casw do 

occur in which after the plaint has been admitted and has been 
brought upon the file, whicfi we understand to mean registered, it 
is discovered that the stamp is not sufficient, and that the pl^nl 
has been received and filed through ijctdvertence or mistake on 
insufficiently stamped paper. In the latter case upon the plaint 
being properly stamped in accordance with an order of the Court 
under section 28 of the Court Fees Act, the plaint would be m 
valid as if it had been properly stamped in the first instance 
consequently would remain with its original date on the file of 
Court.” According to these rulings, therefore, section ^ wiU 
ftpply to oasw in which a plaint has been admitted and is 
§equently found to have been insufficiently stamped* 

(1) (1893) I.L. B. 15 ii455, at ^ 7 $, 
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, The same result arises from a cousideration of sectionsOaad 
10- Under the former section the Court is^'enipowered to mate 
an investigatioD^ if it sees reason to think that the annual nett 
.profits or the market value . . . have or has been wrongly 
esthnated.^^ And section 10 directs that if the Court finds that 
the nett profits or the market value have or been wrongly 
estimated and the estimation Iw ])eon insufficient it shall require 
the plaintiff to pay additional fees within a time to be fixed, 
staying the suit until the additional fee is paid jand it is only 
when the plaintiff fails to pay the additional fee that fte 
suit should be dismissed. It necessarily follows that when the 
additional fee has beeu paid the Court will proceed with the 
suit as if the plaint had been validly stamped when presented. 
There is nothing in section 9 to indicate that the action which 
the Court may take under it mu-t be o| its own motion and not 
upon objection raised by the defendant, and that the Court cannof 
tal^e proceedings under it at any stage of the suit. The language 
•of the section is wide enough to eimble a Court to hold an investi- 
gation whenever it feas reason to think that an error has bee 
committed in the valuation of the suit for purposes of court fees. 
The whole scope of the Court Fees Act shows that it is the duty 
of the Court to ensure payment of the stamp revenue, and fortius 
purpose the» Court may wake an investigation either of its om 
.motion or on being mo\ed by a party to the suit. And it, seems 
to me that it was intended by the Legislature that when the 
proper amount of the^revennejias been realized in accordance with 
the provisions of the Act, the document which had been insul- 
oiently stampe{l beconie^j peifecLly valid. I am unable to agree 
with Mr. Gokul Frasaci^ contention that the Court itself eannol 
hold an investigation under section 9, but must issue a conmussion, 
and that it is only when a commission has been issued that gectiem 
10 applies. The provisions of the Court of Civil Procedure were 
made fipplicable to such an investigation by clause (iii) ef that 
.section) which has since been repealed by the general Eepealiug 
Act of 1891, as se'etion 392 of the present Code of Civil Procediue 
(Act XIV of 1882) distinctly provides for the issue of acommif 
siou for the purpose of ascertaining the annual nett profits of 
property in dispute. Under section 392 a commission to jam 
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a' local investigatioii may be isSued if the investigation ‘‘‘cannot ’ J90f: 

be conveniently conducted by the Judge in person.” Further, mirr 
as the learned Acting Chief Justice has pointed out, the power of 
delegation of authority necessary implies existence in the Court 
of the authority jyhich it delegates. It is clear, therefore, that an 
investigation may be made under section 9 of the Court Fees Act 
by the Court itself, and I see no vglid reasons for holding that 
section 10 dnes not apply when such an investigation has been 
made* In my opinion section lO^is applicable to a case like the 
pr esent, and I agree with the ruling in £abu Lai v. Asi Kunwar 
(1). In Jainti Prasad v. Bachu Singh (2), the error was 
detected at the time of the presentation of the plaint and before 
its admission. That case is, therefore, distinguishable, and it is 
unnecessary for me to sa^ whether or.not I agree with the ruling-* 
in that case. In my judgment, whether we apply section 28 or 
section 10, when after the admission of a plaint a deficiency in 
court fees is discovered and the amount of the deficiency is made 
good in compliance with an order of |fle Court, the plaiM 
becomes as valid as if it had been properly stamped when 
first presented. In this view it is unnecessary to discus the . 
various rulings cited at the hearing. In the present ease the 
Court of first instance should, in my opinion, have flowed the 
plaintiflT to supply the deficiency in fees, if there was any, and no 
question of limitation arose. I agree in the order proposed. 

Bubkttt, J. — I concrfr* in the order propcsed by the learned 
officiating Chief Justice ai|d in Ihe reasons by which it is 
supported. 

EicauABBS, J. — The facts and circumstances connected with 
this appeal have been fully stated by^he learned acting Chief 
Justice in the able and exhaustive judgment he has just delivered, 
and it is quite unnecessary for me to refer to them. It ’ seeits 
te m© that the whole difficulty in the ea's© ha* arisen firooi 
the application by this Court of the ruling in the mm of 
MBarmn Mai v. Gobind Math Tmari to 'pkinu Thera a 
menaorandum of ap|>©al was pmseoted to the High Court insuf- 
fidiently stamped^ and a Full Bench held that, leoause liiaitaiion 
had expired before the cieficieiiey wm made gcx)il, Ihe Court had 
(i) (I»04j I. K K, 27 AH., iS7. (2) (im) L L. E., U All, m. 
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no power to give time to the appellant tp make good the deft- 
ciency, notwithstanding the provisions of the Court Fees Ac^ 
•1870. As pointed out by the Acting Chief Justice, the deciBiou 
in Balkaran Rai v. Oobind ^Nath Tewari was contrary to the 
view of another Full Bench of the Court in ChediJLal v. Kiraih 
Ohand (1). 

In Balharmv Rai v. Oobmd Nath Tewari the Court had 
before it an insufficiently stamped memorandum of appeal, and 
it decided that, because the insufficiency of the stamp was not 
due to the mistake or inadvertence of the Court, there was no 
power under section 28 of the Couit Fees Act to allow the defi- 
ciency to be made good. In course of his judgment the learned 
Chief Justice points out that sections 9 and 10 of the Court Fees 
Act, 1870, relate to suits j^nd not to appeals, and from the 
remarks of the Chief Justice at page 147 of the report it would » 
appear to have been his view that, whenever an insufficiently 
stamped plaint is admitted, the plaint must be deemed to have 
been admitted throng the mistake or inadvertence of the Court 
or office. The manifest hardship of the decision in Balkaran Bai 
V. Oobind Nath Tewari led to the intioduction of a new section 
(682A) into the Code of Civil Procedure, and it is now expressly 
provided by that section that if a memorandum of appeal has 
been presented within the {proper period of limitation, but is 
written on paper insufficiently stamped and the insufficiency of 
the stamp was caiisedrby a mistake on*" tike part of the appellant 
as to the amount of the requisite stamp^ the memorandum of appeal 
shall have the same effect and be as valid as if it had been 
properly stamped. 

There can be no doul>r that the introduction of section 582A 
w^as due to the decision on Balkaran Rai v. Oobind No^ 
Tewari. It was apparently unnecessary to make a similar amend- 
ment of the law in respect of insufficiently stamped plaints, 
because the judgment of the Court was expressly confined to 
memoranda of appeal. Strange to say, notwithstanding that the 
Legislature bad stepped in to remove the hardship of the decision 
in Balkaran Rai, this Couit has in a number of cases extendfia 
the doctrine of the decision to cases of insufficiently stamped 
(1) (1889) L L. B., 11 AIL m. 
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plaints and seen^ tg have altogether overlooked the fact that the 
learned Chief Justice had expressly confined his judgment to 
memoranda of appeal. The result has been a most unsatisfactory* 
state of affairs^ which calL loudly for reconsideration. There 
may, of coursg, be cases where plaintiffs wilfully undervalue 
their claim, but the Legislature has made many provisions for the 
protection of tiie revenue. On Jhe gther hand a mistake in the 
<X)urt fee is often (as in the present case) a perfectly honest and 
excusable mistake. The questioff as to what is the proper stamp 
is frequently a very difficult one. Sometimes the question depends 
upon information which the plaintiff does not possess and cannot 
reasonably be expected to possess when he institutes his suit. 
Very often a difficult question of law is involved, capable of 
lengthy arguments on both sides. According to some of the recent 
•rulings of this Court, if a plaintiff makes a mistake as to the stamp 
no matter how honest or how excusable the mistake may be, his 
suit must be dismissed unless he can show that the Court or office 
also made a mistake. On the other hand, the mistake of the 
plaintiff, no matter how grossly careless, is apparently cured if be 
can only show that the Court or office madS a mistake al^. liti- 
gants and their advisers can never be certain how the Court will 
decide the question of mistake of the office.^^ It is a mixed 
question of law and fact and every Court more or tak^ its 
own view of the matter. 

A number of cases were*" cited daring thcT argument as to what 
was a mistake of Ike Court and what was exclu^vely a mistake 

the pmrty. I am inclined to think that this present Bendi 
woiild not have been unanimous in anjy^ne of them. I find it 
impossible to*reconcile many of these cases : for example, compare 
the case of Ohatarpal v. Jagram (1) with the case of Ma$ibul^ 
nisBa (2). Second Appeal Ko. 823 of 1906, decided on 16lh July 
last, was cited by Mr, Ookvii Pramtl In that ease the pMntiff 
omitted to count for the purpose of the stamp on Ms plMnt a 
quarter cff a pie supposed m be payable to Gavernment for revenue. 
His suit was dismissed on the ground that he had made a mislake. 
More than*Qne of the Judges of this Bench, from their remarks 
during the argument, would seem to think that thB plaintiff in 
(1) (1904) 1. L. E./a27 All, 411. (2) (1807) I, L. II , 29 Ail , SS2. 
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that case made no mistake in omitting fionf his calculation tiM 
quarter pie, that the Munsarim made no mistake in admitting 
the plaint and that the fee 4 >aid was the correct fee. Second 
Appeal No. 923 of 190G is not before us, and I do not now 
refer to it lor the purpose of saying whether thelee paid waa or 
was not correct. T refer to the case to illustrate how inconvenient 
and unsatisfactory it would he if tho dismissal of a suit (where 
the plaint has been admitted)fWe‘re to depend upon the view the 
Court took as to whether or not the alleged deficiency was due to 
tho mistake or inadvertence of the plaintiff exclusively, to the 
mistake or inadvertence of tho Court or ofiBoe or to the miabty 
or - inadvertence of both. The unsatisfactory state of the 
authorities on this question has led to an immense amount of 
nnneces'ary litigation, which, we hope, will end with our decision 
in this case. I entii’ely agree with the learned Acting Chief 
Justice in holding that in all cases in which after the plaint has 
been presented and admitted within limitation and the Court 
afterwards finds that '’the annual nett profits or the market valne 
of the property mentioned in section 9 of the Court Tees Act, 
1870, have been wrongly estimated, the Court is bound to fix 
a date within which a plaintiff is to make good the defimency, 
and if the deficiency is made good within that time, the snit 
cannot be dismissed on the ground that the deficiency was not 
made good within the time preseribejJ, for instituting the suit. 
I concur in tho projwsed order. 

Dillon, J. — I have had tho advantage of perusing the elabo- 
rate and learned judgment of the Acting Chief Justice, and I 
agree with him in the tnnclusions at which he has, arrived, and 
have nothing to add to the reasons which he has given for arriv- 
ing at those conclusions. 

By the Codkt. — The order of the Court is that, the order 
of the lower appellate Court having been set aside upon tf® 
preliminary point, the appeal is remanded to that Court wift 
directions to readmit it upon its file of pending appeals ai^ t®. 
determine it in accordance with what has been set out in the ju%* 
ments of this Couit. Each side will bear its own costs in tto 
Court. 


Appeal decreed and cavee reiM-vided, 



VOL. XXIX.j ALLAHABAD SEKIHS. 773 

APPELLATE CIVIL. 


before Mr . Justice Knox, Acting Chief Jmtiee, an^ Mr» JusUee DUUn, 

DHABAM DAS (Dbpeitpakt) GAISTGA DEVI (PrJU2rTiEF) ahd othim 

(DEISKDi^rTS). • 

Act No, JTF" of 1877 {Indian lAimtation Act)^ sections 19 and 20, schedule II, 
artzeles 59 ai^ ^O’^JAinttatiojir^Snit to recover woney deposited on current 
account-^J/oan^ Dejoosit"^Aclfnotol€dffment. 

Meld tliat tt suit to recover money dejK>8ited witii a banker on a current 
account is governed as to limitation by article 59, and not by article 60, of 
the second schedule to the Indian Limitation Act, 1877, Haray Lai V. Lika* 
hath BerTceley (1) followed. 

In order that an acknowledgment of a debt should be effectual to save 
limitation under section 19 of the Indian Limitation Act it must be signed fey 
the person to be bound thereby. 

Similarly a part payment of the principal of a debt must appear in the 
hand-writing of the person making the part payment and not in that of any 
other person, however authorized. • 

JBield also that the mere crediting of interest in a banker^s books oinnot 
be regarded, for the purpose of saving limitation, as equivalent to a payment 
of interest. 

This was a suit brought by the widow pf one Niadar Singh 
against the sons of one Paras Das, a barfker carrying on busi- 
ness at iSaharanpur, Simla and elsewheje to recover a sum of 
Bs. 6,620-16-9 under the following circumstances* The plaintiff 
alleged that her husband at various times between the 24th of 
December 1896 and the 24th of May 1902 had deposited money 
in Pafas Das^ bank at Simla, and that it was ^reed that he was 
to receive interest at the j*ate of 6 annas |fer cent, per mensem 
on such deposits. It was also agreed that the princi|»l and 
interest should be payable on demand. TMa coarse of dealiiig 
(^tinned uniSl the 2nd December 1901, the plaintiff^ husband 
operating on the acmunt thus openedf and tlie last withdrawal 
of money was on the 24fch May 1902. The plain tiS farther * 
alleged that the aiwoonl used to be balanced once a year, m4 
a balaniB of Ks, 6|62y-l0-9 wm due her up t*i thr 8^1* Muumy 
1905. Ir^raelicaMy lihe «iiit was eani^ted c*fily 
defendant No. W’'lio®»0 defence was that the pm m 

a loan and not as a deposit, and that the daim wa? ibcrii£'>ri 

# First ^ Ap^l Xo. 240 cf 1905 8 decree of Bilm 2Clli^8.l* €biiilr*i 

" Subofdiaate Judge &f S^Aarmspur, ike 7tk of Augosl 1905. 

(1) E A. Na. 96 cl Oc Aycil 
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barred under article 69 of the second schedule to the Indian Limi. 
tation Act 1877. The court of first instance (Subordinate Judge 
of Saharanpur) decreed the plaintifPs claim in full, holding tiat 
the moneys paid by Niadar Singh to Paras Das were deposited 
within the moaning of article 60 of the second schedule to the 
Indian Limitation Act, and tliat as the plaintifiTiad demanded 
payment on tlte 7th of Septembejf 1904 and instituted the suit on 
the 10th of January 1905, the suit was well within time. The* 
defendant Dharam Das appealed to the High Court. 

The Hon’ble Pandit Sundar Lai, Babu Satya Chandra Mu~ 
kerji and Dr. Satish Chandra Banerji, for the appellant. 

Mr. B. E. O' Conor and Bahn Burga Char an Banerji, 
respondents. 

Knox, Aotino O.J. and Dillon, J.— This appeal arises 
out of a suit brought by tlie plaintiff •respondent to recover 
Ks. 6,520-15-9 under the following circumstances : — 

Theplaintifi’ is the widow of one Niadar Singh and the defend- 
ants are the sous of one Lala Paras Das. The plaintiff's case 
is that Paras Das was S banker carrying on business at Saharan- 
pur, Simla and various ^other places, and that as a banker housed 
to receive moneys by way of deposit, on which interest was paid 
or nob paid, according to the agreement in each particular case; 
that her hus»l)and at various times between the 24th Decemher 
1896 and the 24th of May 1902 deposited money in the defend- 
ant’s Bank at Simla, and that it lyaa agreed that he was to 
receive interest at theurate of annas 6 per cent, per mensem on 
such deposits. It was also agreed thal; the principal and interest 
was payable on demand. That this course of dealing continued 
until the 2nd December >901, the plaintiff’s husband operating 
on the account thus opened, and that the last withdrawal of money 
was on the 24th May 1 902. The plaintiff further alleged that 
the account used to be balanced onco a year, and that a balance of 
Es. 6,620-15-9 was due to her up to the 8th of January 1905. 
The suit was practically only contested by Dharam Das, defend- 
ant No. 1, whose defence was, inter alia, that the money was 
paid as a loan and not as a deposit, and that the claim-is, theren 
fore, barred by article 69 of the Limitation Act of 1877. Badri* 
Das, defendant No. 2, merely stated that the debt, if recoverable 
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at all, was recoverable the riefendant Uso, 1, as under a 

partition made bet\^eeii the sous of Paras Das, the moriej due Dsaeam 
to t!ie pJaiiitiff wa- payable by Dharam Das. Janeshri DasJ 
deLndaut Xo. S^madeno defeiKje, The lower Court decreed 
the claim in fgll, holding that the moneys paid by Niadar Siagh 
to Paras Das were deposited within the mining of article 60 of 
the Limitation Act, and that^the plaintiff having demanded 
payment on the Tub of September 1904, and her suit having 
been institute! on the 10th of •January 1905, her claim was 
amply within time. The arguments which were addressed to 
us by both sides at the hearing of this appeal turned entirely on 
thequ^tion of limitation. 

For the appellant it was contended that in enacting the two 
articles in question, the Legislature intended tc make a wide 
* distinction between loans and deposits ; that the transactions in 
this ease amounted to loans made by Xiadar Singh to Paras Das, 
and that, therefore, aiticle 69, and not article 60, was applicable. 

For the respondents it was contended tlmt, though the moneys 
advanced were imdoubtedlj loans in one s^se of the word, they 
were none the less deposits within the meaning of article 60, inas- 
much as Paras Das received them in the capacity of a banker; 
that article 59 was meant to apply to ordinary borrowers, but 
had nothing to do with bankers and their cu-^tomers, that a 
banker is on a totally different footing to a private person, inas- 
much as he creates a sp^ial confidence in Igmself by holding out 
that he is a person of substance affd bolveht, Mr. O^Goaor, for 
the respondent, further urged that in any case the suit was not 
barred by reason of the entries in the appellants^ looks to be 
found at p.'BS R. These are : — 

1. Certain entries relating to be debt due to Kiadar Singli in 
the Ksts prepared and filed in suit Ko. 96 of 1903, in the Court 
of the Subordinate Judge, which was a suit between the defaid- 
ants, the sons of Paras Das, for partition after their lathery's 
death. 

2. An entry in the defendants^ books on the Ilth of October 
4902 showing a balance in favour of Niadar ^ngh. 

3. A credit of interest in Hiadar Sngh^s accoiinl on the same 
date, and 
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4. A payment of rent on Niadar Singh’s ac^unt to Durga 
Gir Goshain on the 24th of May I905r 

These entries, the learned counsel claimed, had the effect, the 
two former under section 19, and the two latter under section 20 
of Act Xy of 1877, of extending the period of limitation. 

Upon these arguments it will be seen thatlhe following 
points arise for consideration and,determination in this appeal : 

(1) Does article 69 or article 60 apply to this case ? ' (2) If article 
69 applies, what effect have the entries abovementioned upon the 
question of limitation ? 

We accordingly proceed to consider point No. 1 as above set 
forth. In this connection it is necessary, in order to clear the 
■way, to consider in what modes money is usually advanced to 
bankers by their customers, and what these transactions are called 
in banking parlance. 

So far as we know, money is usually received by bankers in 
one of two ways. They are : — 

(1) Advances which are repayable on demand and which are 
credited to the floating er current account of the depositor, and 

(2) advances which afe not repayable till the expiration of a fixed 
period, and which are tisually “ fixed deposits.” The former do 
not usually carry interest, the latter always do. 

Under which of the above categories would Niadar Singh’s 
dealings with Paras Das fall ? 

There can he no doubt, we think, on the evidence, that the 
repayments he made ■were credited to hfs current account -with 
Paras Das’ firm. What then are the delations, between a banker 
and his customer in regard to the latter’s current account ? 

Are they the same ^ between an ordinary borrower and 
lender ; or do they stand on a totally different footing, pai-taking 
of a somewhat fiduciary character, as contended for the respond- 
ents ? 

So far as the English Coui'ts are concerned the point is eonolod- 
ed by the decision in the case of Foley v. Sill (i). Id that 
case it was held that the relation between a banker and a custo- 
mer who pays money into his bank is the ordinary gelation 
debtor, and creditor, with a super-added obligation arising out of« 
(1) (1848) 2 H. L. C,, 28. 
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the custom of bakers to k)ftour the eastomer^a drafts^ and that 
the relation of banker and castomer does not partake of a idaciary 
character- That ease has been referred as being ilie laT oa« 
the subject by the English Conrrf in the following eases : — Pott 
V, Glegg (1), re Agfa Bink (2^ In fe Til I % j and see also 
Bridgman v. Gill (4). 

Bot in the^case before us we^haye to consider whether t\t 
Indian Legislature, having, as we must presume they had, the 
above rulings present to their miids, in enacting article 60 of 
the second schedule of the Limitation Act, intended to plwt 
transactions between a banker and his customers on a diferent 
footing from that on which they had been placed by the EngHsli 
Courts. If that was their intention, then it is manifest that the 
plaintifiPs suit must succeed ; otherwise it must fail. As to the 
construction to be placed on the articles in question we were 
referred by the counsel on both sides to a number of authoritieH in 
support of their respective contentions. The learned counsel for 
the appellants relied upon the following cases : — Hingvm LaU 
V. Dehee Pershad: (5), Bam S^kh Bhvmjo \ Brohmoyi Dasi (6), 
In the matter of T. Agaheg (7 ), Ichh€ Dkanji v. Natha (8), 
Chandv, v. Chanda Mai (9), aod on an unreported case in this 
Court, Piyare Lai v. Elizabeth Berkeley (10). On the other side 
we were referred to Ishur Ghunder Bhaduri v. Jibmn Kumari 
Bibi (11), Perundevitayar Ammal v. Sfammalmr Chetti (12), 
Administrator-Oeneral^of Bengal v. Eirido Kamini Damm 
(13) and Borabji Jehangir Bandiva y* Muncherji Bomanji 


Panthahi (14). 

We haye carefully considered the two articles in quesiion by 
the light of these rulings. It is far from easy to my to what class 
of cases the Legislature meant article 60 to apply. It may apply 
to the transactions between a banker and Ms customers known m 
fixed deposits or it may apply only to deposits of money made 
with a private person. It is, however, unnecessary to come to a 
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(1898) '8 Cb., IM. 

(4) p.867) 24 Bear., 802. 

^ 1876) 24 W. B., a fi.. 42. 

flSSO) 6 C. L. E., 470, 472. 
:i882)l,C. It. B„165,168. 


(8) (1888) I. L. E, 13 Bom. m. 

(9) Pinj. Beo, 1885, No. 96, pp. a)8, 210, 
a^l, 213. 

(10) F. A. No, 96, 1882. decided 4tU April, 1885. 

(11) a®8) L I.. E, 16 C»lo, 25. 

(12) (1896) L It. B.. 18 Ifod, 890. 

(J 8) (1904) I. It. E., 81 Cde.. 619, 628. 

(14) (1894) I. L. E, 19 Bom., m, 867. 
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decision on the point, holding, as we do, that it i^ not intended to 
apply to a transaction which is regarded” by* the law as a loan. 
Now the autl.orities cited by the appellants clearly lay down that 
the ordinary dealings betweeu a native banker and his customers 
are in the nature of loans made by the latter to the former. The 
case above referred to as having been decided bylthis Court was 
the decision of a Division Bencjji, and the facts were preciselr as 
they are in this ct^e. This" being so, we have no alternative but~~ 
to follow that ruling, unl^s U'e^pan distinguish it or differ from it 
so strongly as to th ink that the question should be considered by 
a Full Bench. This we are not prepared to do.^ It was decided 
by two eminent Judges of experience, one of whom was the 
Chief Justice. Of the rulings cited for the respondents only two 
are really in point, namely, the case in I. L. E..16 Calc., and that 
in I. L. R., 18 Mad. The others may be differentiated. But, as 
we have said above, -we are bound to follow the decision of this 
Court, more especially as it is supported by the numerous author- 
ities cited by the appellant. We find, therefore, that article 
69 of the second schedde of the Limitation Ant applies to this 
case, and that the su2t barred by limitation, unless the respond- 
ents can satisfy us that the entries above referred to have the 
effect of extending the period of limitation. • 

We now ..proceed to consider the second point; and first*- 
as to the entries in the list prepared at the time when the defend- 
ants separated and made a division jof their ancestral assets 
and liabilities. In the first place there is nothing to show that 
these lists “were signed by any of the defendants, and in the next 
place they are not dated, and no oral evidence has been given as 
to -when they were made.''- These are, we think, particularly the 
former, fatal objections to these entries being treated as 
acknowledgments within the meaning of section 19, and we, 
therefore, find that they cannot be so treated. 

We now pass on to the next entry. Was the balance struck 
on the y.th of*Dctober 1902 such an ackowledgment? We^think 
not, as it is open to the objection that it does not purport to be 
signed by any of the defendants, or their father Paras Das. ^This 
is sufficient in our opinion to render it u-eless as an acknowledg- 
ment. As to the contenti(^ that there was a payment cf interest 
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